
The YouTube channel "City of Franklin WI" will be hve streaming the Common Council meeting so
that the public will be able to view and listen to the meeting.

https://www.youtube.com/c/CityofFranklinWIGov

CITY OF FRANKLIN
COMMON COUNCIL MEETING

FRANKLIN CITY HALL - COMMON COUNCIL CHAMBERS
9229 WEST LOOMIS ROAD, FRANKLIN, WISCONSIN

AGENDA
TUESDAY JUNE 17, 2025 AT 6:30 P.M.

A. Call to Order, Roll Call and Pledge of Allegiance.

B. 1.
2.

Citizen Comment Period.
Mayoral Announcements:
(a) Proclamation Honoring Eagle Scout Henry Bannier.
(b) Proclamation Honoring Eagle Scout Ivan Bannier.

C. Approval of Minutes: Regular Common Council Meeting of June 3, 2025.

D. Hearings.

E. Organizational.
F. Letters.

G. Reports and Recommendations:
1 . Consent Agenda:

(a) A Resolution approving the Wisconsin Department of Natural Resources NR-
208 Compliance Maintenance Report for Year 2024.

(b) Request Council Approval to accept $2,000 in public donations and to apply
this and future donations towards establishing Automated External
Defibrillators (AED's) within the City of Franklin Parks.

(c) Request Council Approval to accept $2,300.00 in donations and to spend the
donation on tables for the Franklin Fire Department's training room.

(d) A Resolution Approving a Partial Property Tax Rescission and Refund for
TKN 801-0086-000.

(e) A Resolution Approving a Partial Property Tax Rescission and Refund for
TKN 796-0059-000.

(f) A Resolution Approving a Partial Property Tax Rescission and Refund for
TKN 796-0074-000.

(g) A Resolution Approving a Partial Property Tax Rescission and Refund for
TKN 796-0075-000.

(h) A Resolution Approving a Partial Property Tax Rescission and Refund for
TKN 807-0106-000.

2. An Ordinance to Repeal Chapter 167 Sex Offenders and Recreate Chapter 167 Entitled
Sex Offender Residency Restrictions and Child Safety Zones, of the Municipal Code of
Franklin, Wisconsin.
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3. A Resolution to Waive Floodplain Land Use Permit Filing Fees for Specific
Properties.

4. An Ordinance to amend the Municipal Code as it pertains to the Architectural
Review Board.

5. A Resolution to ratify and re-approve Resolution No. 2024-8084, a resolution
conditionally approving a 1 lot Certified Survey Map, being a redivision of Lot 2,
Certified Survey Map No. 8318, Outlot 1 of Certified Survey Map No. 6313, and
Outlot 1 of Certified Survey Map No. 5401 and lands all being part of the Northwest
1/4 of the Northwest 1/4 of Section 10, Town 5 North, Range 21 East, in the City of
Franklin, County of Milwaukee, State of Wisconsin (by Poths General LLC,
applicant, Initech LLC, property owner) (approximately 7154 S. 76th Street).

6. An Ordinance to amend Ordinance No. 2023-2546, an Ordinance creating
Section 15-3 .0447 of the Franklin Unified Development Ordinance establishing
Planned Development District No. 42 (Poths General) (approximately 7154 S. 76th
Street).

7. A Resolution Authorizing the Director of Administration to Execute a Statement of
Work with TransUnion for Cyber Security Incident Notification and Identity
Protection Services.

8. Authorize a Professional Services Agreement Between the City of Franklin and
Secure Compliance Solutions, LLC (SCS) to Provide External and Internal
Penetration Testing and Reporting Services-Funded by Account Number O 1-0144-
5299.

9. An Ordinance to amend Ordinance 2024-2649, an Ordinance adopting the 2025
Annual Budget for the General Fund to Provide Additional Planning Department
Subscriptions Appropriations to Support the UDO Enhanced Graphics Proposal.

10. A Resolution Designating an Interim Deputy Treasurer for the City of Franklin.
11. A Resolution Designating Signatures for Checks and Orders Pursuant to

Section 66.0607 Wisconsin Statutes.
12. City of Franklin's Community Development Block Grant Program Projects for

2026.
13. A Resolution Authorizing the Installation of a Fence Within the south 20-foot Storm

Sewer Easement Upon Lot 140 in Imperial Heights Addition No. 5, being a
subdivision of parts of the SW 1/4 of the NW 1/4 of Section 13, Township 5 North,
Range 21 East, in the City of Franklin, Milwaukee County, Wisconsin (8155 S. 42d
St.) (TKN 808 0145 000) (Chad & Jennifer van Dernoot, Applicant).

14. A Resolution Authorizing the Installation of a Fence Within the 30 Foot Private
Planting Screen Plat Restriction, Upon Lot 74 of Willow Pointe Estates Addition
No. 4 Subdivision (8820 W. Whispering Oaks Court) (Superior Fence and Rail of
Milwaukee, Applicant).

15. Public Water Supply to the Village of Raymond. The Common Council may enter
closed session pursuant to Wis. Stat § 19.85( 1 )(e) to deliberate upon information,
terms and provisions of the City of Franklin potential provision of public water
supply to the Village of Raymond, the potential negotiation of terms in relation
thereto, including, but not limited to potential agreement terms for the provision of
the public water supply, and potential agreement terms with relation to the public
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infrastructure work to provide such public water supply, and the investing of public
funds and governmental actions in relation thereto, for competitive and bargaining
reasons, and to reenter open session at the same place thereafter to act on such
matters discussed therein as it deems appropriate.

16. Potential commercial/industrial/manufacturing development(s) and proposal(s) and
potential development(s) agreement(s) in relation thereto for, including, but not
limited to properties in the southeast corner of South 76" Street and West Rawson
Avenue. The Common Council may enter closed session pursuant to Wis. Stat. §
19 .85(1 )(e), for market competition and bargaining reasons, to deliberate and
consider terms relating to potential commercial/industrial/manufacturing
development(s) and proposal(s) and the investing of public funds and governmental
actions in relation thereto and to affect such development(s), including the terms and
provisions of potential development agreement(s) for, including, but not limited to
the propert(ies) at the southeast corner of South Oakwood Park Drive and West Ryan
Road, and to reenter open session at the same place thereafter to act on such matters
discussed therein as it deems appropriate.

17. Potential Acquisition of the Property at 9371 W. Loomis Road (TKN 801-9995-000;
1.565 acres) and the Property Adjacent Thereto (TKN 801-9996-000; 3.629 acres)
for Public Services Use(s) and Public Facilities Purposes. The Common Council
may enter closed session pursuant to Wis. Stat. § 19.85(1)(e), for competitive and
bargaining reasons, to consider the potential acquisition of the property at 9371 W.
Loomis Road (TKN 801-9995-000; 1.565 acres) and the property adjacent thereto
(TKN 801-9996-000; 3 629 acres)for public services use(s) and public facilities
purposes, and the negotiating of the purchase and the investing of public funds with
regard to the potent1al acquisition thereof, and to reenter open session at the same
place thereafter to act on such matters discussed therein as it deems appropriate.

H. Licenses and Permits: License Committee Meeting of June 17, 2025.

I. Bills.
Request for Approval of Vouchers and Payroll.

J. Adjournment.

Supporting documentation and details of these agenda items are available at City Hall during normal business hours

[Note Upon reasonable notice, efforts wall be made to accommodate the needs of disabled individuals through appropriate aids and
services For additional informaton. contact the CIty Clerk's office at (414) 425-7500 ]

REMINDERS:

June 19
July 1
July 4

Plan Commission
Common Council
City Hall Closed-Fourth of July

6:00 p.m.
6:30 p.m.
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CERTIFICATE OF ACHIEVEMENT

HENRY BANNIER

Whereas, the development of our youth, both boys and girls is greatly enhanced by active
participation in scouting; and

Whereas, Henry Bannier by study, hard work and perseverance, has successfully
progressed through various ranks in scouting; and

Whereas, such dedication and perseverance has resulted in Henry Bannier earning the
highest award in scouting that of Eagle Scout; and

Whereas, Henry Bannier's achievement has broadened his knowledge and experience and
will help him in all of his future endeavors; and

Whereas, Henry Bannier's parents, his scouting leaders, friends, and the community are
proud of his achievement.

NOW, THEREFORE, I, Mayor John R. Nelson present this Certificate of Achievement
to Henry Bannier on the occasion of him becoming an Eagle Scout and ask all residents of Franklin
to join me in congratulating Henry Bannier on this outstanding achievement.

Dated this 17th day of June, 2025 in Franklin, Wisconsin.
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CERTIFICATE OF ACHIEVEMENT

IVAN BANNIER

Whereas, the development of our youth, both boys and girls is greatly enhanced by active
participation in scouting; and

Whereas, Ivan Bannier by study, hard work and perseverance, has successfully
progressed through various ranks in scouting; and

Whereas, such dedication and perseverance has resulted in Ivan Bannier earning the
highest award in scouting that of Eagle Scout; and

Whereas, Ivan Bannier' s achievement has broadened his knowledge and experience and
will help him in all of his future endeavors; and

Whereas, Ivan Bannier's parents, his scouting leaders, friends, and the community are
proud of his achievement.

NOW, THEREFORE, I, Mayor John R. Nelson present this Certificate ofAchievement
to lvan Bannier on the occasion of him becoming an Eagle Scout and ask all residents of Franklin
to join me in congratulating Ivan Bannier on this outstanding achievement.

Dated this 17th day of June, 2025 in Franklin, Wisconsin.
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c.

ROLL CALL

Cl rIZEN COMMENT

MINUTES
MAY 20, 2025

MAYORAL
APPOINTMENTS

A

B

C

E

The regular meetmg of the Franklin Common Council was held on
June 3, 2025, and was called to order at 6 30 pm by Mayor John R
Nelson m the Franklin City Hall Council Chambers, 9229 W
Loomis Road. Franklm, Wisconsm On roll call, the followmg
were present Alderman Peccarell, Alderwoman Eichmann,
Alderman Hasan, Alderman Salous and Alderman Craig
Alderwoman Day was absent Also mn attendance were Director of
Administration Kelly Hersh, City Attorney Jesse A Wesolowsk1
and City Clerk Shurley Roberts

Citizen comment penod was opened at 6 30 pm and was closed at
6 45 pm

Alderman Hasan moved to approve the murntes of the Common
Council meetmg of May 20, 2025, as presented Seconded by
Alderman Salous All voted Aye, motion earned

Alderwoman Eichmann moved to confirm the followmg Mayoral
Appomtments
1 Ann Adamsk1, 7825 S Stonebrook Ct , Ald DIst 3-CIv1c
Celebrations Comm1ss1on (3 year term expiring 06/30/28)
2 Christopher Doll, 9949 S 31 St, Ald DIst 4-Library
Board
(3 year term exprmng 06/30/28)
3 Lusa Marie Fall1co, 11343 W Mayers Dr, AId D1st 6
CIv1c Celebrations Comm1ss1on (3 year unexp1red term exp1rmng
06/30/27)
4 Cathleen Richard, 10252 W Deerwood Ln, Ald DIst 6
Economic Development Comm1ss1on (l year term exp1ring
06/30/26)
5 Judith Willams-Kllackey, 4901 W. Forest Hill Ave, Ald
Dist 5-Library Board (3 year term exprng 06/30/28)

Seconded by Alderman Hasan On roll call, all voted Aye Motion
earned

RES 2025-8327 G 1
SPECIAL ASSESSMENT
WATER MAIN -- SOUTH
LOVERS LANE ROAD,
HERDA PLACE, PHYLLIS
LANE

Alderman Hasan moved to adopt Resolut10n No 2025-8327, A
PRELIMINARY RESOLUTION DECLARING INTENT TO
EXERCISE SPECIAL ASSESSMENT POWERS GRANTED BY
SECTION 207-15 OF THE MUNICIPAL CODE AND
SECTION 66 0701 OF THE STATE STATUTES FOR
INSTALLATION OF A WATER MAIN ON THE EAST
FRONTAGE ROAD OF SOUTH LOVERS LANE ROAD FROM
A POINT OF CONNECTION AT THE INTERSECTION OF
WEST HERDA PLACE TO A POINT OF CONNECTION AT
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RES 2025-8328 G 2
DEPARTMENT OF
TRANSPORTATION
PROJECT AMOUNT
INCREASE- S LOVERS
LANE, W ST MARTINS
ROAD, AND W RAWSON
AVE

RES 2025-8329 G 3
TRANSPORTATION
ALTERNATIVES
PROGRAM PROJECT FOR
WEST PUETZ ROAD
PATHWAY

RES 2025-8330 G 4
STORM WATER
MANAGEMENT FOR
RIDGEWOOD RESERVE
SUBDIVISION

RES 2025-8331 G 5
STORM DRAINAGE
EASEMENT FOR
RIDGEWOOD RESERVE
SUBDIVISION

RES 2025-8332 G 6
SANITARY SEWER
EASEMENT FOR
RIDGEWOOD RESERVE
SUBDIVISION

THE INTERSECTION OF SOUTH PHYLLIS LANE AND
SE fTING THE PUBLIC HEARING DATE FOR JULY 1. 2025,
AT 6 30 P M Seconded by Alderman Salous All voted Aye,
mot1on carr1ed

Alderwoman Day arnved at 6 51 p m

Alderwoman Eichmann moved to adopt Resolution No 2025-8328,
A RESOLUTION TO SUPERSEDE A STATE/MUNICIPAL
FINANCIAL AGREEMENT FOR IMPROVEMENTS RELATED
TO A WISCONSIN DEPARTMENT OF TRANSPORTATION
PROJECT ON SOUTH LOVERS LANE (USH 45) FROM WEST
ST MARTINS ROAD TO WEST RAWSON AVENUE (CTI-I BB)
AND INCREASE THE AMOUNT TO $502,500, subject to
technical correctons by the City Attorney Seconded by Alderman
Hasan All voted Aye, Alderwoman Day Abstamed Motion
earned

Alderwoman Eichmann moved to adopt Resolution No 2025-8329,
A RESOLUTION TO SUPERSEDE A STATE/MUNICIPAL
FINANCIAL AGREEMENT FOR AN INFRASTRUCTURE
1RANSPORTATION ALTERNATIVES PROGRAM (TAP)
PROJECT FOR WEST PUETZ ROAD PATHWAY IN THE
AMOUNT OF $440,000, subject to technical corrections by the
City Attorney Seconded by Alderwoman Day All voted Aye,
mot1on carried

Alderwoman Eichmann moved to adopt Resolution No 2025-8330,
A RESOLUTION FOR ACCEPTANCE OF A STORM WATER
FACILITY MAINTENANCE AGREEMENT AND STORM
WATER MANAGEMENT ACCESS FOR RIDGEWOOD
RESERVE SUBDIVISION (CREATIVE HOMES, INC)
Seconded by Alderman Hasan All voted Aye, motion carred

Alderwoman Eichmann moved to adopt Resolut1on No 2025-8331,
A RESOLUTION ACCEPTANCE OF STORM DRAINAGE
EASEMENT FOR RIDGEWOOD RESERVE SUBDIVISION
Seconded by Alderman Hasan All voted Aye, motion carried

Alderwoman Eichmann moved to adopt Resolution No 2025
8332, A RESOLUTION TO ACCEPT A SANITARY SEWER
EASEMENT FOR RIDGEWOOD RESERVE SUBDIVISION
Seconded by Alderman Hasan All voted Aye, mot1on carried
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RES 2025-8333 G 7
CONSERVATION
FASEMENT 0 S 92ST

ORD 2025-2685 G 8
AMEND ORDINANCE
2024-2649 FOR FRANKLIN
HEALTH DEPARTMENT
EXPENSES

Alderman Hasan moved to adopt Resolution No 2025-8333, A
RESOLUTION AUTHORIZING CERTAIN OFFICIALS TO
ACCEPT A CONSERVATION EASEMENT FOR DAMIAN
PRZYBYLO AT O S 92ND STREET (TKN 886-9987-002)
Seconded by Alderman Salous All voted Aye. mot1on carried

Alderman Hasan moved to adopt Ordmance No 2025-2685, AN
ORDINANCE TO AMEND ORDINANCE 2024-2649, AN
ORDINANCE ADOPTING THE 2025 ANNUAL BUDGETS
FOR THE OPIOID SETTLEMENT FUND TO PROVIDE
PERSONNEL AND NON-PERSONNEL APPROPRIATIONS
FOR ELIGIBLE EXPENSES BY THE FRANKLIN HEALTH
DEPARTMENT Seconded by Alderman Crang All voted Aye,
mot1on carred

RES 2025-8334
NATIONAL OPIOID
SETTLEMENT FUNDS
FRANKLIN HEALTH
DEPARTMENT

G9 Alderwoman Day moved to adopt Resolution No 2025-8334, A
RESOLUTION AUTHORIZING THE FRANKLIN DIRECTOR
OF FINANCE/TREASURER TO APPROPRIATE THE
TOTALITY OF NATIONAL OPIOID SETTLEMENT FUNDS
RECEIVED TO THE FRANKLIN HEALTH DEPARTMENT
TO ADDRESS THE OPIOID EPIDEMIC Seconded by
Alderman Hasan All voted Aye, moton carred

ORD 2025-2686 G 10
FUNDS FOR THE
ALLIANCE FOR
WISCONSIN YOUTH MINI
GRANT

RES 2025-8335 G 11
EXTENSION OF SPECIAL
USE FOR LAKE GROVE
PLACE -3709 W COLLEGE
AVE

RES 2025-8336 G 12
SPECIAL USE FOR
TSUNAMI EXPRESS CAR
WASH 6449 S WHITNALL
EDGE ROAD

Alderwoman Day moved to adopt Ordmance No 2025-2686, AN
ORDINANCE TO AMEND ORDINANCE 2024-2649, AN
ORDINANCE ADOPTING THE 2025 ANNUAL BUDGET FOR
THE HEALTH GRANT FUND TO PROVIDE RESOURCES
AND APPROPRIATIONS FOR THE APPROVED 2024-2025
ALLIANCE FOR WISCONSIN YOUTH MINI GRANT
Seconded by Alderman Crag All voted Aye, moton carried

Alderman Hasan moved to adopt Resolution No 2025-8335, A
RESOLUTION TO EXTEND FOR ONE (1) YEAR
RESOLUTION NO 2024-8153, A RESOLUTION IMPOSING
CONDITIONS AND RESTRICTIONS FOR THE APPROVAL
OF A SPECIAL USE FOR LAKE GROVE PLACE, A MULTI
FAMILY DEVELOPMENT WITH 38 DWELLING UNITS
UPON PROPERTY LOCATED AT APPROXIMATELY 3 709 W
COLLEGE AVENUE (SAFARI HOMES FRANKLIN LLC)
Seconded by Alderwoman Day All voted Aye, motion carried

Alderman Crag moved to adopt Resolution No 2025-8336, A
RESOLUTION TO AMEND RESOLUTION NO 2024-8222
IMPOSING CONDITIONS AND RESTRICTIONS FOR THE
APPROVAL OF A SPECIAL USE FOR TSUNAMI EXPRESS
CAR WASH, A CAR WASH FACILITY LOCATED AT 6449 S
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RES 2025-8337
SPECIAL USE AUTO
SUPPLY STORE 7251 S
27sT

WHITNALL EDGE ROAD (TSUNAMI EXPRESS CAR WASH
FRANKLIN LLC. APPLICANT). Seconded by Alderwoman
Eichmann. All voted Aye; motion carried.

G 13 Alderman Salous moved to adopt Resolution No. 2025-8337. A
RESOLUTION IMPOSING CONDITIONS AND
RESTRICTIONS FOR THE APPROVAL OF A SPECIAL USE
FOR AN AUTO SUPPLY STORE USE UPON PROPERTY
LOCATED AT 7251 S. 27 STREET. (OREILLY
AUTOMOTIVE STORES INC. APPLICANT & PROPERTY
OWNER). Seconded by Alderman Hasan. All voted Aye; motion
carried.

PROMOTION OF MR. JOE GI4.
CHITKO TO FACILITIES
MAINTENANCE
SUPERINTENDENT AND
RELATED BENEFIT
ADJUSTMENTS

RES 2025-8338 G 15
GREEN
lNFRASTRUCTURE
FUNDING AGREEMENT
MMSD

Alderman Hasan moved to authorize the promotion of Mr Joe
Chitko to Facilities Maintenance Superintendent with an annual
salary of $72.780 effective upon the departure of Mr Joe Wilson:
to approve the continuation of Mr Chitko's eligibility in the
Defined Benefit Pension Plan until separation from employment;
and to grandfather Mr. Chitko into the retiree health insurance
eligibility criteria of age 60 with 15 years of service consistent with
historical department of public works policy Seconded by
Alderman Craig. All voted Aye; motion carried.

Alderwoman Day moved to adopt Resolution No. 2025-8338. A
RESOLUTION AUTHORIZING EXECUTION OF GREEN
INFRASTRUCTURE FUNDING AGREEMENTS WITH THE
MILWAUKEE METROPOLITAN SEWERAGE DISTRICT FOR
THE 2025 GREEN SOLUTIONS PROGRAM Seconded by
Alderwoman Eichmann. On roll call, all voted Aye. Motion
carried.

RES. 2025-8339
AMEND RESOLUTION
NO. 2015-7096 TO
PROVIDE ADDITIONAL
POLICY AND
PROCEDURE
GUIDELINES

RES. 2025-8340
TAX RESCISSION AND
REFUND FOR TKN 832
9925-001

G 16. Alderman Craig moved to adopt Resolution No. 2025-8339, A
RESOLUTION TO AMEND RESOLUTION NO. 2015-7096. A
RESOLUTION TO ADOPT PURCHASING CARD POLICIES
AND PROCEDURES FOR THE CITY OF FRANKLIN AND
PROVIDE ADDITIONAL POLICY AND PROCEDURE
GUIDELINES, subject to technical changes by City Attorney and
Director of Finance and Treasurer. Seconded by Alderman Hasan.
All voted Aye; motion carried.

G 17 Alderman Hasan moved to adopt Resolution No. 2025-8340, A
RESOLUTION APPROVING A PARTIAL PROPERTY TAX
RESCISSION AND REFUND FOR TKN 832-9925-001. and
direct staff to directly refund the original property owner
Seconded by Alderman Craig. All voted Aye; motion carried.
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RES 2025-8341
TAX RESCISSION AND
REFUND FOR TKN 928-
1022-000

ORD 2025-2687
AMEND ORDINANCE
2024-2649 TRANSFER
PAYMENTS TO THE
SENIOR CITIZEN
TRAVEL

OPEN RECORDS
REQUESTS

G 18 Alderman Hasan moved to adopt Resolut10n No 2025-8341, A
RESOLUTION APPROVING A PARTIAL PROPERTY TAX
RESCISSION AND REFUND FOR TKN 928-1022-000, and
direct staff to file the charge back request with the Department of
Revenue to seek compensation from the other taxmg authont1es
Seconded by Alderman Craig All voted Aye, mot10n earned

G 19 Alderwoman Eichmann moved to adopt Ordmance No 2025-2687,
AN ORDINANCE TO AMEND ORDINANCE 2024-2649, AN
ORDINANCE ADOPTING THE 2025 ANNUAL BUDGETS
FOR THE GENERAL FUND TO TRANSFER $10,000 OF
SEVERANCE PAYMENTS APPROPRIATIONS TO THE
SENIOR CITIZEN TRAVEL PROGRAM Seconded by
Alderman Hasan All voted Aye, motion earned

G 20 Alderwoman Eichmann moved to place on file Seconded by
Alderman Hasan All voted Aye, motion earned

CLOSED SESSION G21
ANDREW PELKEY OPEN
RECORDS REQUEST FOR
PUBLIC RECORDS
RELATED TO COMMON
COUNCIL
CONSIDERATION

Alderwoman Eichmann moved to enter closed session at 8 17 p m
pursuant to Wis Stat $ 19 85(1)(f), considering financ1al. medical,
soc1al, or personal hustor1es or disciplinary data of specific persons,
preliminary cons1derat1on of specific personnel problems or the
Investigation of charges agamnst specific persons except where par
(b) apples which, 1f discussed mn public, would be likely to have a
substantial adverse effect upon the reputation of any person referred
to 111 such h1stones or data, or mvolved m such problems or
mnvestugatuons, and public records mn relation thereto and W1s Stat
$ 905 03 Lawyer-Client Privilege and Wis Stat $ 19 35 (1) Right
to Inspection, with regard to the Andrew Pelkey open records
request, and to reenter open sess1on at the same place thereafter to
act on such matters discussed therem as 1t deems appropnate
Seconded by Alderman Salous On roll call, Alderwoman
Eichmann, Alderman Hasan, Alderwoman Day and Alderman
Salous voted Aye Alderman Peccarelh and Alderman Craig voted
No Moton carried

Mayor Nelson called a recess at 8 17 p m
Mayor Nelson reconvened at 8 25 p m

Upon reentering open sess1on at 9 04 p m., Alderwoman Eichmann
moved to release records discussed mn closed sess1on subject to
notice reqmrements under 19 356 of the W1sconsm Statues
Seconded by Alderman Hasan On roll call, all voted Aye Motion
earned
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MISCELLANEOUS
LICENSES

H

Alderwoman Eichmann moved to enter closed session at 9 06 p m
pursuant to Wis Stat $ 19 85(1)(e), for market compet1ton and
bargammg reasons, to deliberate and consider terms relatng to
potential commercial/mdustnal/manufactunng developments(s)
and proposals(s) and the investing of public funds and
go, ernmental act10ns m relation thereto and to effect such
development(s). mcludmng the terms and prov1sons of potent1al
development agreement(s) for, mcludmg, but not l11111ted to the
propert(aes) at the southeast corner of South Oakwood Park Dnve
and West Ryan Road, and to reenter open session at the same place
thereafter to act on such matters discussed therem as it deems
appropriate Seconded by Alderman Salous On roll call, all voted
Aye Motion earned

Upon reentermg open session at9 15pm,no action was taken

Alderwoman Eichmann moved to approve the followmg hcenses of
the License Cmmmttee Meetmg of June 3, 2025

Alderwoman Eichmann moved to approve the ROC Ventures
Fireworks post Milkmen Games2025 for 07 /18/25 (The 07 /18/25
date was on the or1gmnal applcaton, but was inadvertently mussed
by the clerk's office) Seconded by Alderwoman Day On roll
call, Alderman Salous. Alderwoman Day, Alderman Hasan,
Alderwoman Eichmann and Alderman Peccarelh voted Aye,
Alderman Crag voted No Moton carried
Grant Extraordinary Entertainment & Spee1al Event and
Temporary Class B Beer Pendmg of COi to Xaver1an Mrssonar1es
Annual Festival. Fr Alejandro Rodrguez, Xaver1an Mass1onar1es,
4500 W Xavier Dr, 6/21-6/22/25,
Grant New 2025-26 Operator License to· Danielle Biersack, Glen
Cole, Milan DJunna, Glona Grabarczyk, Caroline Wayer,
Grant New 2025-26 Operator License Pending Update of
Apphcat10n to Brennen Domenget & Richard Bradley,
Grant Renewal 2025-26 Operator License to Alhson Anderson,
Kayla Begley, Judith Burbey, Charleen Cassidy, Matthew
Chnstman, Oskar Gonzalez, Amber Helm, Barbara Hughes, Lon
Kochan, Mark Leto, Amber McCall, Richard Neumann, N1thmn
Pampat, Tarhemen Ramnes-Bass, Nicholas Schneider, Jask1ran
Singh, Jess1ca St Louis, Elizabeth Stroh, Kathryn Thens, Clar1ssa
Tredke, Denise Widenska, Julie Wiltzius,
Grant 2025-26 Renewal Operator License Pendmg Update of
Application to Richard Bradley, Alec Gilbert, Halma Grochowski,
Grant 2025-26 Day Care License Pendmg list of Statt to Kmdercare
Learnmg Centers LLC, DBA Falk Park KmderCare Learmng
Center. 7363 S 27 St, Michelle Swukert,

CLOSED SESSION G 22
POTENTIAL
DEVELOPMENTS,
PROPOSALS, AND
AGREEMENTS AT THE
SOUTHWEST CORNER
OF SOUTH OAKWOOD
PARK DRIVE AND WEST
RYAN ROAD
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VOUCHERS AND
PAYROLL

ADJOURNMENT J

Grant Temporary "Class B" Wmne License to Franklin Lioness
Lons Club. St Martin's Labor Day Fair, Glona Grabarczyk, 8/31-
9/1/25. St Martms Rd & Church St, and
Grant Temporary Entertamment & Amusement to Franklin Place
Memory Care, Shelly Mrozmski & Brandon Van Vors, Franklin
Place Car Show, 9201 W Drexel Ave, 6/7/25, 10 00 a m -2 00 p m

Seconded by Alderman Craig All voted Aye, mot10n earned

Alderman Crang moved to approve Caty vouchers wth an endmg
date of May 29, 2025 m the amount of $2,346,817 60, and payroll
dated May 30, 2025 m the amount of $474,328 12 and payments of
the vanous payroll deduct10ns 111 the amount of $507,035 80 plus
City matchmg payments, and estimated payroll dated June 13, 2025
mn the amount of $444,000 00 and payments of the vanous payroll
deduct1ons mn the amount of $263,000, plus City matching
payments Seconded by Alderman Hasan On roll call, all voted
Aye Moton carred

Alderman Hasan moved to adjourn the meetmg of the Common
Council at9 22 pm Seconded by Alderman Craig All voted Aye,
mot1on carred
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APPROVAL

REPORTS AND
RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Approvmg the W1sconsm Department of
Natural Resources NR-208 Compliance Mamtenance

Report for 2024

MEETING
DATE

6/17/25

ITEM NUMBER

G.1. a).

Each year the Caty 1s required to file a Compliance Maintenance Annual Report with the Wisconsin
Department of Natural Resources Wisconsmn Administrative Code Chapter NR 208 Is more commonly
known as the Complance Maintenance Annual Report (CMAR) Rule for publicly and pnvately-owned
domestic wastewater treatment works The CMAR ts a self-evaluation tool that promotes the owner's
awareness and respons1b1hty for wastewater collection and treatment needs, measures the performance
of a wastewater treatment works dunng a calendar year, and assesses the level of compliance with
perm1t requirements Attached 1s the 2024 Annual Report

It 1s Important to meet the stipulation from the DNR that thus report be filed electronically on or before
June 30, 2025 The report requires approval by the governing body and such resolution 1s attached

COUNCIL ACTION REQUESTED

Motton to adopt a Resolution Approvmng the Wisconsin Department of Natural Resources NR-208
Compliance Maintenance Report for Year 2024



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO 2025

A RESOLUTION APPROVING THE WISCONSIN DEPARTMENT OF NATURAL
RESOURCES NR-208 COMPLIANCE MAINTENANCE REPORT FOR YEAR 2024

WHEREAS, 1t 1s a requirement under a Wisconsin Pollutant Discharge Elum1nation
System (WPDES) penmt Issued by the W1sconsm Department of Natural Resources to file a
Compliance Mamtenance Annual Report (CMAR) for Its wastewater collection system under
Wisconsin Administrative Code NR 208,

WHEREAS, 1t 1s necessary to acknowledge that the governing body has reviewed the
Compliance Mamtenance Annual Report (CMAR), and

WHEREAS. 1t 1s necessary to provide recommendations or an action response plan for all
1ndrv1dual CMAR section grades (of "C" or less) and/or an overall grade pomnt average (<3 00)

BE IT THEREFORE RESOLVED by the Common Council of City of Franklin that the
followmg recommendations or actions will be taken to address or correct problems/defic1enc1es
of the wastewater treatment or collection system as 1dentfied mn the Compliance Maintenance
Annual Report (CMAR)

(l) Contmue to identify mflow and mfiltration (I & I) to the City's sa111tary sewer
system and take action to ehmmnate all I & I detected

(2) Contmue the Cit) record of havmg no bypasses or overflow

INTRODUCED at a regular meetmg of the Common Council of the City of Franklm this
17day of June. 2025 by Alderman

Passed and adopted at a regular meetmg of the Common Council of the City of Franklm
thus 17 day of June, 2025

APPROVED

John R Nelson, Mayor

ATTEST

Shurley J Roberts, City Clerk

AYES NOES ABSENT
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Financial Management

Last Updated: Reporting For:
6/9/2025 2024

1. Provider of Financial Information
Name:

[Tom Bakalarsk I
Telephone:

[14-427-7513 I (XXX) XXX-XXXX
E-Mail Address
(optional):

tbakalarski@franklinwi.gov I
2. Treatment Works Operating Revenues
2.1 Are User Charges or other revenues sufficient to cover O&M expenses for your wastewater
treatment plant AND/OR collection system ?
• Yes (0 points) DD
o No (40 points)
If No, please explain:

I I
2 2 When was the User Charge System or other revenue source(s) last reviewed and/or revised?
Year:

[2024 I 0

e 0-2 years ago (O points) DD
o 3 or more years ago (20 points)□□
o N/A (private faclrty)
2.3 Did you have a special account (e.g., CWFP required segregated Replacement Fund, etc.) or
financial resources available for repairing or replacing equipment for your wastewater treatment
plant and/or collection system?
• Yes (0 points)
o No (40 points)
REPLACEMENT FUNDS rPUBLIC MUNICIPAL FACILITIES SHALL COMPLETE QUESTION 31

3 Equipment Replacement Funds
3.1 When was the Equipment Replacement Fund last reviewed and/or revised?
Year:

[2024 I
e 1-2years ago (0 points)□□
o 3 or more years ago (20 points)□□
o N/A
If N/A, please explain:

I I
3.2 Equipment Replacement Fund Act1v1ty
3.2.1 Ending Balance Reported on Last Year's CMAR $ I 429,113.00d
3,2.2 Adjustments - 1f necessary (e.g. earned interest, - $ I 9,319.00
audit correction, withdrawal of excess funds, increase
making up previous shortfall, etc.)
3.2.3 AdJusted January 1st Beginning Balance l$ 419,794.0]
3.2.4 Additions to Fund (e.g. portion of User Fee,
earned interest, etc.) + [ 0.0d



Compliance Maintenance Annual Report
Franklin Sewage Collection System Last Updated:

6/9/2025
Reporting For:
2024

3.2.5 Subtractions from Fund (e.g., equipment
replacement, maJor repairs - use description box

~ o.@3.2.6.1 below) -
3.2.6 Ending Balance as of December 31st for CMAR s 419,794.00]Reporting Year
All Sources: This ending balance should include all
Equipment Replacement Funds whether held in a
bank account(s), cert1ficate(s) of deposit, etc.
3.2.6.1 Indicate adJustments, equipment purchases, and/or major repairs from 3.2.5 above.

I
3.3 What amount should be in your Replacement Fund? E 419,794.00 0

Please note: If you had a CWFP loan, this amount was originally based on the Financial
Assistance Agreement (FAA) and should be regularly updated as needed. Further calculation
instructions and an example can be found by clicking the Sect1onlnstruct1ons link under Info
header 1n the left-side menu.
3.3.1 Is the December 31 Ending Balance in your Replacement Fund above, (#3.2.6) equal to, or
greater than the amount that should be in 1t (#3.3)?
• Yes
o No
If No, please explain.

I
4 Future Planning
4.1 During the next ten years, will you be involved in formal planning for upgrading, rehabilitating,
or new construction of your treatment facility or collection system?
o Yes - If Yes, please provide mayor project mnformaton, If not already listed below.D)L]
• No

Project Project Description Estimated Approximate
# Cost Construction

Year
1 We will be inspecting and improving force mains when needed, Lift station $175,00C 2017

mprovements and or replacement, Maintaining existing system MH hole
ehabilitation Continuing working on II improvements.

2 We will be Inspecting and improving force mains when needed, Lift station $175,000 2018
·mprovements and or replacement, Maintaining existing system MH hole
ehabil1tation Continuing working on II improvements.

3 upgrading pumping equipment & piping @ St Martins's lift station and continuation $30,000 2019
of Man Hole rehabilitation & improving force mains when needed.

4 New installation of lift Station and force main at the New S/E Hickory Street $4,20C 2020
Business Park.

5 Upgrading of SCADA system $10,00C 2021
6 Replacement of the Industrial Park IP hft Station. $3,200,00C 2021
7 Me will be inspecting and improving force mamns when needed, Luft stat1on $180,00C 2021

mprovements and or replacement, Maintaining existing system MH hole
ehabilitation Continuing working on II improvements

8 We will be inspecting and improving force mains when needed, Lift station $140,00C 2022
mprovements and or replacement, Maintaining existing system MH hole
ehabilitat1on Continuing working on II improvements

9 updating/upgrading SCADA $15,000 2022
10 Pump addition and MCC panel upgrades to the Saint Martins lift station $250,000 2026

5. Financial Manaqement General Comments
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Franklin Sewage Collection System Last Updated: Reporting For:

6/9/2025 2024

I
ENERGY EFFICIENCY AND USE

6. Collection System
6.1 Energy Usage
6.1.1 Enter the monthly energy usage from the different energy sources:

COLLECTION SYSTEM PUMPAGE: Total Power Consumed

Number of Municipally Owned Pump/Lift Stations: I 3
Electricity Consumed Natural Gas Consumed

(kWh) (therms)

January 21,148 356

February 20,135 269

March 18,409 209

April 22,926 51

May 15,214 3

June 15,418 6

July 14,156 22

August 11,767 4

September 10,335 3

October 9,294 56

November 10,287 271

December 13,016 400

Total 182,105 1,650
Average 15,175 138

6.1.2 Comments:

I I

6.2 Energy Related Processes and Equipment
6.2.1 Indicate equipment and practices utilized at your pump/lift stations (Check all that apply):
[] Comminution or Screening
D Extended Shaft Pumps
] Flow Metering and Recording
D Pneumatic Pumping
[Q SCADA System
] Self-Priming Pumps
Q Submersible Pumps
] Variable Speed Drives
D Other:

I I
6.2.2 Comments:

I I
6.3 Has an Energy Study been performed for your pump/lift stations?
o No



Compliance Maintenance Annual Report
Franklin Sewage Collection System

e Yes

Year: .------------,
[2023

By Whom:
[ohnson Controls

Last Updated: Reporting For:
6/9/2025 2024

Describe and Comment:
}As equipment needs to be replaced we wll upgrade to more efficient products.

6.4 Future Energy Related Equipment

6.4.1 What energy efficient equipment or practices do you have planned for the future for your
pump/lift stations?
I Replace aging pumps with newer more energy efficient pumps.

I

I

Total Points Generated 0
Score (100 - Total Points Generated) 100

Section Grade A
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Sanitary Sewer Collection Systems
1. Capacity, Management, Operation, and Maintenance (CMOM) Program
1.1 Do you have a CMOM program that 1s being implemented?
• Yes
o No
If No, explamn:

I

Last Updated: Reporting For:
6/9/2025 2024

I
1.2 Do you have a CMOM program that contains all the applicable components and items
according to Wisc. Adm Code NR 210.23 (4)2
• Yes
O No (30 points)
o N/A
If No or N/A, explam:

I
1. 3 Does your CMOM program contain the following components and ,terns? (check the
components and items that apply)

Goals [NR 210.23 (4)(a)]
Describe the major goals you had for your collection system last year:
I Training new staff in system operations, and keeptng up to date on sewer cleaning.

DId you accomplish them?
o Yes
o No
If No, explain:

I
d organzaton [NVR 210.23 (4) (b)]III
Does this chapter of your CMOM include:
E Organizational structure and positions (eg. organizational chart and position descriptions)
1:81 Internal and external lines of communication respons1b1ht1es

Person(s) responsible for reporting overflow events to the department and the public
Legal Authority [NR 210.23 (4) (c)]

What Is the leaallv bndmna document that regulates the use of your sewer system?
City of Franklin codes chapter 297 I
If you have a Sewer Use Ordinance or other s1m1lar document, when was ,t last reviewed and
revised? (MM/DD/YYY) [013-01-09 [
Does your sewer use ordinance or other legally binding document address the following.
E] Prvate property inflow and mfltration
[] New sewer and building sewer design, construction, installation, testing and inspect1on
[] Rehabilitated sewer and lift station installation, testing and inspection
1:81 Sewage flows satellite system and large private users are monitored and controlled, as
necessary

1:81 Fat, 011 and grease control
1:81 Enforcement procedures for sewer use non-compliance

181 Operation and Maintenance [NR 210.23 (4) (d)]
Does your operation and maintenance program and equipment include the following:
] Equipment and replacement part inventories
1:81 Up-to-date sewer system map
]A management system (computer database and/or file system) for collection system

information for 0&M activities investigation and rehabilitation

I

I

I
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t8l A description of routine operation and maintenance activities (see question 2 below)
t8l Capacity assessment program
t8l Basement back assessment and correction
Q Regular OM training

181 Design and Performance Provisions [NR 210.23 (4) (e)]OO
What standards and procedures are established for the design, construction, and inspection of
the sewer collection system, including building sewers and interceptor sewers on private
property?
t8l State Plumbing Code, DNR NR 110 Standards and/or local Municipal Code Requirements
t8l Construction, Inspection, and Testing
D Others:

I I
Q Overflow Emergency Response Plan [NR 210.23 (4) (f)]OO
Does your emergency response capability include·
t8l Responsible personnel communication procedures
Q Response order, timing and clean-up
t8l Public notification protocols
t8l Training
t8l Emergency operation protocols and implementation procedures

Q Annual Self-Auditing of your CMOM Program [NR 210.23 (5)]00
t8l Special Studies Last Year (check only those that apply):

12) Infiltration/Inflow (I/I) Analysis
] Sewer System Evaluation Survey (SSES)
D Sewer Evaluation and Capacity Managment Plan (SECAP)
t8l Lift Station Evaluation Report
D Others:

I I

0

% of system/year

% of system/year[ 9
Flow monitoring

Smoke testing

Root rem ova I

2. Operation and Maintenance
2.1 Did your sanitary sewer collection system maintenance program include the following
maintenance activities? Complete all that apply and indicate the amount maintained.
Cleaning [ 18] %o of system/year

[ .1] %of system/year
E,

t i]

Sewer line
televising I ] % of system/year

Manhole
inspections I ] % of system/year

Lift station 08M I 6] # per L.S./year

Manhole
rehabilitation I 3 % of manholes rehabbed

Mainline
rehabilitation I 3 % of sewer lines rehabbed

Private sewer
9inspections I % of system/year

Private sewer I/I

I 3removal % of private services
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River or water
crossings I 3 % of pipe crossings evaluated or maintained

Please include additional comments about your sanitary sewer collection system below:

I
3. Performance Indicators
3.1 Provide the following collection system and flow information for the past year.

I 38.75/ Total actual amount of precipitation last year in inches

I 34.57 Annual average precipitation (for your location)

I 200] Miles of sanitary sewer

I 5 Number of lift stations

I g Number of lift station failures

I oj Number of sewer pipe failures

g Number of basement backup occurrences

10} Number of complaints

.975 Average daily flow in MGD (if available)

34.75 Peak monthly flow in MGD (if available)

.184] Peak hourly flow in MGD (if available)

3.2 Performance ratios for the past year:
[ 0.00] Lift station failures (failures/year)

I o.ooj Sewer pipe failures (pipe failures/sewer mile/yr)

I o.ooj Sanitary sewer overflows (number/sewer mile/yr)

0.00 Basement backups (number/sewer mile)

0.05] Complaints (number/sewer mile)

35.aj Peaking factor ratio (Peak Monthly:Annual Daily Avg)

0.2] Peaking factor ratio (Peak Hourly:Annual Daily Avg)

4. Overflows

LIST OF SANITARY SEWER (SSO) AND TREATMENT FACILITY (TFO) OVERFLOWS REPORTED **

I
Date

I
Location

I
Cause

I
Estimated
Volume

None reported

** If there were any SSOs or TFOs that are not listed above, please contact the DNR and stop work
on this section until corrected.

5. Infiltration / Inflow (I/I)
5.1 Was infiltration/inflow (I/I) significant in your community last year?
o Yes
• No
If Yes, please describe:

I
5.2 Has infiltration/inflow and resultant high flows affected performance or created problems in
your collection system, lift stations, or treatment plant at any time in the past year?
o Yes
• No
If Yes please describe:
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6/9/2025 2024

I I
5.3 Explain any Infiltration/inflow (I/I) changes this year from previous years:

I There are no changes. I
5.4 What is being done to address infiltration/inflow mn your collection system?
[Staff Is using CCTV to look for mnfiltration and locations needing repar. I

Total Points Generated 0
Score (100 - Total Points Generated) 100

Section Grade A
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Grading Summary
WPDES No. 0047341

Last Updated· Reporting For:
6/9/2025 2024

SECTIONS LETTER GRADE GRADE POINTS WEIGHTING SECTION
FACTORS POINTS

Financial A 4 1 4
Collection A 4 3 12
TOTALS 4 16
GRADE POINT AVERAGE (GPA) = 4.00

Notes:
A = Voluntary Range (Response Optional)
B = Voluntary Range (Response Optional)
C = Recommendation Range (Response Required)
D = Action Range (Response Required)
F = Action Range (Response Required)
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Resolution or Owner's Statement

Last Updated. Reporting For:
6/9/2025 2024

Name of Governing
Body or Owner:

[ty of Franklin I
Date of Resolution or
Action Taken:

[025-06-17 I
Resolution Number:

I I
Date of Submittal:

ACTIONS SET FORTH BY THE GOVERNING BODY OR OWNER RELATING TO SPECIFIC CMAR
SECTIONS (Optional for grade A or B. Required for grade C, D, or F):
Financial Management· Grade = A

I I
Collection Systems: Grade = A
(Regardless of grade, response required for Collect1on Systems 1f SSOs were reported)

I I
ACTIONS SET FORTH BY THE GOVERNING BODY OR OWNER RELATING TO THE OVERALL
GRADE POINT AVERAGE AND ANY GENERAL COMMENTS
(Optional for G.P.A. greater than or equal to 3.00, required for G.P.A. less than 3.00)
G.P.A. = 4.00

I I



APPROVAL

REPORTS AND
RECOMMENDATIONS

Background:

REQUEST FOR
COUNCIL ACTION

Request Council Approval to accept $2,000 in public
donations and to apply this and future donations
towards establishing Automated External

Defibrillators (AED's) within the City of Franklin
Parks.

MEETING
DATE

-11-5
ITEM NUMBER

The fire department has received a $2.000 donation from the Franklin Lons Club as part of a Crty-w1de
1nut1atrve to place Automated External Defibrillators (AEDs), wth secure boxes, 1n City of Franklmn Parks
Additional fundmg commitments have been received from other vested busmnesses throughout the City of
Franklin We are currently waitmg for the other funds to be received while workmg towards more donat10ns

All overs1ght of the AEDs would be the responsiblty of the Franklin Fire Department, wth all equipment and
mamtenance bemg funded through donations from stakeholders within the City of Franklm We currently have
a collective vs1on of establishing thus program as a City-wide mrt1atrve with the support of the Franklin Police
Department/Dispatch, Health Department, Department of Pubhc Works, Inspections Department, and City
Development/Planmng Department

The fire department 1s request111g Council approval to accept the donat10ns and to spend the fundmg on AEDs,
secure boxes, installat10n, and mamtenance of the eqmpment and AEDs 111 the Parks Program

Financial Note:

With approval, funds will go mnto a designated budget lmne for mncommng and outgo mg fundmg of the AEDs 111

the Parks Program The fire department wll work wth the City Finance Department to establish the
appropnate GL accounts

COUNCIL ACTION REQUESTED
Request Council Approval to accept $2,000 m public donations and to apply this and future donat10ns towards
estabhshmng Automated External Defibnllators (AED s) wthmn the City of Franklin Parks

Frre/JCM
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APPROVAL REQUEST FOR
COUNCIL ACTION

REPORTS AND Request Council Approval to accept $2,300.00 in
RECOMMENDATIONS donations and to spend the donation on tables for the

Franklin Fire Department's training room.

Background:

MEETING
DATE

6-17-35
ITEM NUMBER

The fire department has received a donation from the Noon Lons Club, Lons Club, and Lioness Club as a
collaborative effort to help the Franklin Fire Department secure tables for our trammg room These tables are
utilized dunng our public educat10n classes while also bemg used durmg department tramnngs and meetmgs

The department 1s requestmg Council approval to accept the donat10ns and to spend the fundmg on tables for
the fire department's tramnmng room

Financial Note:

Funds wll be deposited mto line 28-0000-4746, wth expenditures posted to lune 28-0221-5328-7087

COUNCIL ACTION REQUESTED
Request Council Approval to accept a $2,300.00 in donations and to spend the donation on tables for the
Franklin Fire Department's training room.

Fire/JCM
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APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Approving a Partial Property Tax
Rescission and Refund for Parcel #801-0086-000

MEETING DATE

June 17, 2025

ITEM NUMBER

BACKGROUND
Per Wisconsin State Statutes. the removal of property taxes needs to be authorized by the Common Council.
Statutes enumerate specific conditions under which a rescission/refund is appropriate and necessary There
is currently one property that was incorrectly assessed for the 2024 tax year Due to a palpable error, the
value has been reduced by $6.300.

ANALYSIS
Parcel 801-0086-000
Owner: Neetu .Jaitly
Address: 9436 W. Loomis Rd. Unit 5

Per the City's Assessor, the initial 2024 assessment was incorrect. The original sketch noted a full second
floor in one area of the home, however it was corrected to a finished attic.

FISCAL NOTE
The impact of the above rescission/refund is likely a bad debt expense for the City in the amount of $102.23
There is a formal process that allows the City to notify the Department of Revenue (DOR) of rescissions in
October of each year, and, as long as the total of all rescissions, for the tax year, for the City of Franklin,
meet the statutory dollar threshold. $250 or more per any single property, the chargeback will be authorized,
and the other taxing entities will be responsible for their share. Staff will not need to submit any
documentation to the Department or Revenue due to the refund amount being below the statutory dollar
threshold.

RECOMMENDATION
Staff recommends that Council authorize this resolution to partially rescind and refund the above noted taxes
as outlined. Due to the 2024 property tax bill being paid in full, the$ I 02.23 will be refunded back to the
property owner

COUNCIL ACTION REQUESTED

Motion to approve Resolution No. 2025- A Resolution Approving a Partial Property Tax Rescission
and Refund for Parcel #801-0086-000; and direct staff to directly refund the original property owner

Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO 2025----

RESOLUTION APPROVING A PARTIAL PROPERTY TAX RESCISSION AND REFUND
FOR PARCEL #801-0086-000

WHEREAS, the followmg property taxes were assessed nnproperly, per W1scons111 State
Statutes 74 33 (1) (a), which states that a clencal error has been made 111 the descr1pt1on of the
property, and a partial resc1ss10n and refund of the tax due 1s appropr1ate

Neetu Jartly
9436 W Looms Rd Un1t 5
Franklin, WI 53 132
(Parcel #801-0086-000) $102 23

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the City of
Franklin, that the proper City Officials are hereby authorized and directed to resemd and refund to the
property owner 111 the sum of$ 102 23, and

BE IT FURTHER RESOLVED, that the proper City shall have a bad debt expense 111 the amount
of $102 23, pursuant to Wisconsin State Statutes 74 41, which has a $250 statutory threshold

Funds for thus purpose are appropratedfrom thefollowing Account Numbers
01-0000-1415
01-0198-5543
01-0000-1412
01-0000-1411
01-0000-1413

Mlwaukee County
Caty ofFrankl
MATC
Franklmn School Dastrct
MMSD

so 00
Sl02 23
so 00
so 00
so 00

Resolution mtroduced at a regular meetmg of the Common Council of the City of Franklm
thus day of,2025

Passed at a regular meetmg of the Common Council of the City of Franklm this__ day
of ,2025

APPROVED

John R Nelson, Mayor
ATTEST

Shirley J Roberts, City Clerk

AYES NOES ABSENT



STATE OF WISCONSIN
REAL ESTATE PROPERTY TAX BILL FOR 2024

CITY OF FRANKLIN
MILWAUKEE COUNTY

NEETU JAITLY
9436 W LOOMIS RD UNIT 5
FRANKLIN WI 53132-8294

JAITLY, NEETU
BILL NUMBER: 360403
IMPORTANT Correspondence should refer to parcel number

See reverse side for important information
Be sure this description covers your property This description is
for property tax bill only and may not be a full legal description

ACRES O 127

EVAN'S POND CONDOMINIUM EXPANSION NO 3 NE 1 7 5
21

Parcel# 8010086000
Property Address 9436 W LOOMIS RD UNIT 5 AIt Parcel #
Assessed Value Land Ass d Value Improvements Total Assessed Value Ave Assmt Ratio

Net Assessed Value Rate51,900 192, 0 244,400 0 9965 (Does NOT reflect credits) 0 016227602

Est. Fair Mk!. Land Est Fair Mk!. Improvements Total Est Fair Mkl A Star in this box School taxes reduced by52,10 0 193,200 245,300 means Unpaid Prior $ 386 77
Year Taxes school levy tax credit

Taxing Jurisdiction

MILWAUKEE COUNTY
CITY OF FRANKLIN
FRANKLIN SCHOOL DIST
MMSD
MATC

Total

Make Check Payable to
CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728
414 425-4770

2023 2024
Est. State Aids Est. State Aids 2023 2024 % Tax

Allocated Tax Dist. AllocatedTax Dist. Net Tax Net Tax Change
4,350,816 4,354,589 685 69 770 45 12 4%
3,420,529 3,538,487 823 82 936 72 13 75s

33,198,986 35,343,914 1,336 74 1,759 15 31 6%
268 84 303 38 12 8%

4,518,534 4,549,722 175 15 196 34 12 1°

45,488,865 47,786,712 3,290 24 3, 966 04 20 5°

First Dollar Credit 71 44 79 25 10 9%

Lottery & Gaming Credit 265 93 255 16 -- 4 0
Net Property Tax 2,952 87 3,631 63 23 0

Full Payment Due On or Before January 31 2025 INetProperty Tax 3,631 63
$3,791 23 2025 GARBAGE G RECYCLIA 159 60

Or pay the following installments to
1847 85 DUE BY 01/31/2025
971 69 DUE BY 03/31/2025
971 69 DUE BY 05/31/2025

FOR TREASURERS USE ONLY

3,791 23

re».II FOR FULL PAYMENT
Pay By January 31 2025

► $

6
d:,
g

Warning If not pad by due dates installment option is lost ?
and total tax 1s delinquent subJect to interest and 1f applicable !
2"""cc2""

Year
Increase Ends

PAYMENT

BALANCE
DATE

Total Total Additional Taxes
Additional Taxes Applied to Property

4· -j

FOR INFORMATIONAL PURPOSES ONLY
Voter Approved Temporary Tax Increases
Taxing Jurisdiction
FR-AIKLI! HOOL LI T
FF-MKLIM! HOOL II T

V
PLEASE RETURN LOWER

PORTION WITH REMITTANCE T

REAL ESTATE PROPERTY TAX BILL FOR 2024

Total Due For Full Payment
Pay to Local Treasurer By Jan 31, 2025

CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728

Bill#
Parcel#.
Alt. Parcel#

360403
8010086000

I
$3,791 23/

OR PAY INSTALLMENTS OF

2ND INSTALLMENT
Pay to Local Treasurer

$971.69
BY March 31 2025

? Check For Billing Address Change

NEETU JAITLY
9436 W LOOMIS RD UNIT 5
FRANKLIN WI 53132-8294

1STINSTALLMENT
Pay ta Local Treasurer

$1,847 85
BY January 31 2025

JRDINSTALLMENT
Pay to Local Treasurer

$971. 69
BY May 31 2025

FOR TREASURERS USE ONLY
PAYMENT

BALANCE

DATE



Name Neetu Jartly
Parcel ID 801-0086-000
Assessed Value  Orgnal $244 400
Assessed Value  Revised $238,100
Payments Due -6,300
Lottery Credit/First Dollar 0 00 0 00 0 00
1/31 1,983 02 1,931 91 51 12
3/31 991 51 965 95 25 56
5/31 991 51 965 95 25 56

3,966 04 3,863 81 102 23
State

2024 Orginal Adjusted Report
Rate Amount Amount Difference Difference

GLA/RAcct
State Tax 0 0000000 0 00 0 00 0 00 0 00
Milwaukee County 0100001415 3 1524053 77045 750 59 19 86 18 10
Sales Tax Credit 0 0000000 0 00 0 00 0 00

City of Franklin 01 0198 5543 3 8327391 936 72 912 58 24 14 21 99
MATC (VTAE) 0100001412 0 8033489 196 34 191 28 5 06 4 61

1 Franklin Schools 01 0000 1411 8 7803398 2,145 92 2,090 60 55 32 50 40
State School Levy credit -1 5825460 -386 77 -376 80 -9 97

MMSD 0100001413 1 2413147 303 38 295 56 7 82 713

16 2276018 3,966 04 3,863 81 102 23 102 23

Milwaukee County Is entitled to the Sales tax credit
The School levy credit is proportioned among all taxing districts
The State when calculating the amounts wll calculate the TIF Impact and include that with the City total
Franklin Schools 0100001411 8 7803398
Oak Creek/Franklin School 01 0000 1418 7 1856896
Wh1tnall Schools 0100001419 7 2005082
No Sewer 0 0000000

TOTAL



APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Approving a Partial Property Tax
Rescission and Refund for Parcel #796-0059-000

MEETING DATE

June 17, 2025

ITEM NUMBER

G. 1.e).
BACKGROUND
Per Wisconsin State Statutes. the removal of property taxes needs to be authorized by the Common Council.
Statutes enumerate specific conditions under which a rescission/refund is appropriate and necessary There
is currently one property that vvas incorrectly assessed for the 2024 tax year Due to a palpable error. the
value has been reduced by $5.500.

ANALYSIS
Parcel· 796-0059-000
Owner· Richard Neudorff
Address. I 1460 W. Swiss St.

Per the City's Assessor, the initial 2024 assessment was incorrect. The assessor corrected the water source
from City water to a well

FISCAL NOTE
The impact of the above rescission/refund is likely a bad debt expense for the City in the amount of $89.25
There is a formal process that allows the City to notify the Department of Revenue (DOR) of rescissions in
October of each year, and. as long as the total of all rescissions, for the tax year, for the City of Franklin,
meet the statutory dollar threshold. $250 or more per any single property, the chargeback will be authorized,
and the other taxing entities will be responsible for their share. Staff will not need to submit any
documentation to the Department of Revenue due to the refund amount being below the statutory dollar
threshold.

RECOMMENDATION
Staff recommends that Council authorize this resolution to partially rescind and refund the above noted taxes
as outlined. Due to the 2024 property taxes being unpaid, the $89.25 will be applied to the tax bill.

COUNCIL ACTION REQUESTED

Motion to approve Resolution No. 2025- A Resolution Approving a Partial Property Tax Rescission
and Refund for Parcel #796-0059-000: and direct staff to directly refund the original property owner

Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO 2025----

RESOLUTION APPROVING A PARTIAL PROPERTY TAX RESCISSION AND REFUND
FOR PARCEL #796-0059-000

WHEREAS, the followmg property taxes were assessed improperly, per W1scons111 State
Statutes 74 33 (I) (a), which states that a clerical error has been made 111 the descnpt10n of the
property, and a partial resc1ss1on and refund of the tax due 1s appropnate:

R1chard Neudorff
11460 W SwIss St
Franklm, WI 53132
(Parcel #796-0059-000) $89 25

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the City of
Franklin, that the proper City Officials are hereby authorized and directed to rescmd and refund to the
outstanding property bill in the sum of $89 25, and

BE IT FURTHER RESOLVED, that the proper City shall have a bad debt expense 111 the amount
of $89 25, pursuant to Wisconsin State Statutes 74 41, ,,h1ch has a $250 statutory threshold

Funds for thus purpose are appropriated from the following AccountNumbers
01-0000-1415 Mlwaukee County SO 00
01-0198-5543 Cty ofFranklmn $89 25
01-0000-1../12 lvlATC SO 00
01-0000-1411 Franklm School D1!llnct SO 00
01-0000-1413 MMSD S0 00

Resolut10n mtroduced at a regular meetmg of the Common Council of the City of Franklm
this day of , 2025

Passed at a regular meetmg of the Common Council of the City of Franklm thus day
of ,2025

APPROVED

John R Nelson, Mayor
ATTEST

Shurley J Roberts, City Clerk

AYES NOES ABSENT



STATE OF WISCONSIN
REAL ESTATE PROPERTY TAX BILL FOR 2024

CTTY OF FRANKLIN
MILWAUKEE COUN"TY

RICHARDT NEUDORFF
2654 MAIN ST OX 292
EAST TROY WI 53120

NEUDORFF, RICHARDT
BILL NUMBER. 359679
IMPORTANT Correspondence should refer to parcel number

See reverse side for important information
Be sure this description covers your property This description is
for property tax bill only and may not be a full legal description

ACRES 0 083

VILLAGE OF ST MARTIN SW HALF OF LOT l3 BLK 8
SELY HALF

Property Address

Assessed Value Land
36,200

11460 W SWISS ST

Ass d Value Improvements Total Assessed Value
36,200

Parcel#
Alt Parcel#
Ave Assmt. Ratio

0 9965

7 960059000

Net Assessed Value Rate
(Does NOT reflect credits) 0 016227602

Est. Fair Mkt Land
36,300

Est. Fair Mk!. Improvements Total Est Fair Mkt
36,300

A Star in this box
means Unpaid Prior
Year Taxes

School taxes reduced by
school levy tax credit $57 29

Taxing Jurisdiction

MILWAUKEE COUNTY
CITY OF FRANKLIN
FRANKLIN SCHOOL DIST
MM.SD
MATC

2023
Est State Aids

Allocated Tax Dist
4,350,816
3,420,529

33,198,986

4,518,534

2024
Est. State Aids

Allocated Tax Dist
4,354,589
3,538,487

35,343,914

4,549,722

2023
Net Tax

45 85
55 08
89 38
17 98
11 71

2024
Net Tax

114 12
138 7 5
260 56
44 94
2 9 08

% Tax
Change

587 45

587 45

587 45220 0047, 86,712

Or pay the following installments to
263 3 DUE BY 01/31/2025
146 86 DUE BY 03/3./2025
146 86 DUE BY 05/31/2025

Full Payment Due On or Before January 31, 2025
$587 45

220 00

ret Property Tax

1-----------------..1

15,488,805

First Dollar Credit
Lottery & Gaming Credit
Net Property Tax

Make Check Payable to
CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728
414-425-4770

Total

FOR TREASURERS USE ONLY

c)

587 45

er·-·+= FOR FULL PAYMENT
Pay By January 31 2025

»» $ <,;_
Warning If not paid by due dates installment option is lost §
and total tax rs delinquent subject to interest and 1f applicable,.z":rec"ccreYear

Increase Ends
Total Additional Taxes
Applied to Property

1
.J l .J

PAYMENT

BALANCE

DATE

Total
Additional Taxes

1 - .j

4£

FOR INFORMATIONAL PURPOSES ONLY
Voter Approved Temporary Tax Increases

Taxing Jurisdiction
FKAILI!I H OL II T
FR-MKLI! HOOL II T

PLEASE RETURN LOWER
PORTION WITH REMITTANCE

REAL ESTATE PROPERTY TAX BILL FOR 2024

Total Due For Full Payment
Pay to Local Treasurer By Jan 31 2025

CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728

Bill#
Parcel#
AIt Parcel #

359679
7960059000

$587 45

OR PAY INSTALLMENTS OF

2ND INSTALLMENT
Pay to Local Treasurer

$146 86
BY March 31 2025

1ST INSTALLMENT
Pay to Local Treasurer

$293 73
BY January 31 2025

3RD INSTALLMENT
Pay to Local Treasurer

$146 86
BY May 31 2025

FOR TREASURERS USE ONLY
PAYMENT

BALANCE

DATE

RICHARD T NEUDORFF
2654 MAIN ST BOX 292
EAST TROY I 53120

T]Check For Billing Address Change



Name R1chard T Neudorff
Parcel ID 796-0059-000
Assessed Value  Orgnal $36,200
Assessed Value  Revised $30,700
Payments Due -5,500
Lottery Credit/First Dollar 0 00 0 00 0 00
1/31 293 73 249 10 44 63
3/31 146 86 124 55 22 31
5/31 146 86 124 55 22 31

587 45 498 20 89 25
State

2024 Ongnal Adjusted Report
Rate Amount Amount Difference Difference

GL A/R Acct

State Tax 0 0000000 0 00 0 00 0 00 0 00
Milwaukee County 0100001415 3 1524053 114 12 96 78 17 34 15 80
Sales Tax Credit 0 0000000 0 00 0 00 0 00

City of Franklin 01 0198 5543 3 8327391 138 75 117 67 21 08 19 20
MATC (VTAE) 01 0000 1412 0 8033489 29 08 24 66 4 42 4 03

1 Franklin Schools 01 0000 1411 8 7803398 317 85 269 56 48 29 44 00
State School Levy credit -1 5825460 -57 29 -48 58 -871

MMSD 0100001413 1 2413147 44 94 38 11 6 83 6 22
16 2276018 587 45 498 20 89 25 89 25

Milwaukee County s entitled to the Sales tax credit
The School levy credit is proportioned among all taxing districts
The State when calculating the amounts wll calculate the TIF Impact and Include that wth the City total
Franklm Schools 01 0000 1411 8 7803398
Oak Creek/Franklin School 01 0000 1418 7 1856896
Whutnall Schools 010000 1419 72005082
No Sewer 0 0000000

TOTAL



APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Approving a Partial Property Tax
Rescission and Refund for Parcel #796-0074-000

MEETING DATE

June 17, 2025

ITEM NUMBER

G. 1.«.
BACKGROUND
Per Wisconsin State Statutes. the removal of property taxes needs to be authorized by the Common Council
Statutes enumerate specific conditions under which a rescission/refund is appropriate and necessary. There
is currently one property that was incorrectly assessed for the 2024 tax year Due to a palpable error. the
value has been reduced by $10.900.

ANALYSIS
Parcel: 796-0074-000
Owner· Richard Neudorff
Address: 11460 W. Swiss St. Unit Rear

Per the City's Assessor. the initial 2024 assessment was incorrect. The assessor corrected the water source
from City water to a well and corrected the land size.

FISCAL NOTE
The impact of the above rescission/refund is likely a bad debt expense for the City in the amount of $176.89.
There is a formal process that allows the City to notify the Department of Revenue (DOR) of rescissions in
October of each year, and, as long as the total of all rescissions, for the tax year, for the City of Franklin,
meet the statutory dollar threshold. $250 or more per any single property, the chargeback will be authorized,
and the other taxing entities will be responsible for their share. Staff will not need to submit any
documentation to the Department of Revenue due to the refund amount being below the statutory dollar
threshold.

RECOMMENDATION
Staff recommends that Council authorize this resolution to partially rescind and refund the above noted taxes
as outlined. Due to the 2024 property taxes being unpaid, the $176.89 will be applied to the tax bill.

COUNCIL ACTION REQUESTED

Motion to approve Resolution No. 2025- A Resolution Approving a Partial Property Tax Rescission
and Refund for Parcel #4796-0074-000: and direct staff to directly refund the original property owner

Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO 2025----

RESOLUTION APPROVING A PARTIAL PROPERTY TAX RESCISSION AND REFUND
FOR PARCEL #796-0074-000

WHEREAS. the followmg property taxes were assessed improperly, per W1scons111 State
Statutes 74 33 (I) (a), which states that a clencal error has been made mn the descr1pt1on of the
property, and a part1al resc1ss1on and refund of the tax due 1s appropr1ate

Richard Neudorff
11460 W Swiss St Unit Rear
Franklm, WI 53132
(Parcel #796-0074-000) $176 89

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the City of
Franklin, that the proper City Officials are hereby authorzed and directed to rescmd and refund to the
outstanding property bull mn the sum of $176 89, and

BE IT FURTHER RESOLYEO, that the proper City shall have a bad debt expense 111 the amount
of $176 89, pursuant to Wisconsin State Statutes 74 41, which has a $250 statutory threshold

Funds for thus purpose are appropriatedfrom thefollowmgAccountNumbers
01-0000-1../ 15 M,!waukee County SO 00
01-0198-5543 Cty ofFrankl S176 89
01-0000-1412 MATC S0 00
01-0000-I411 Franklmn School Dstrt S0 00
01-0000-1../13 Mk/SD SO 00

Resolution mtroduced at a regular meetmg of the Common Council of the City of Franklm
th1S day of> 2025

Passed at a regular meetmg of the Common Council of the City of Franklm this __ day
of ,2025

APPROVED

John R Nelson, Mayor
ATTEST

Simley J Roberts, City Clerk

AYES NOES ABSENT



STATE OF WISCONSIN
REAL ESTATE PROPERTY TAX BILL FOR 2024

CITY OF FRANKLIN
MILWAUKEE COUNTY

RICHARD T NEUDORFF
2654 MAIN ST BOX 292
EAST TROY WI 53120

NEUDORFF, RICHARD T
BILL NUMBER. 359687
IMPORTANT Correspondence should refer to parcel number

See reverse side for important information
Be sure this description covers your property This description is
for property tax bill only and may not be a full legal description

ACRES 0 248

ILLAGE OF ST MARTIN SW HALF OF LOT 26 BLK 8 &
NWLY HALF

Property Address

Assessed Value Land
23,200

11460 W SWISS ST UNIT REAR

Ass d Value Improvements Total Assessed Value
23,200

Parcel#
Alt Parcel #
Ave Assmt Ratio

0 9965

7960074000

Net Assessed Value Rate
(Does NOT reflect credits) 0 016227602

Est, Fair Mkt Land
23,300

Est Fair Mkt. Improvements Total Est. Fair Mkt.
23,300

A Star in this box
means Unpaid Prior
Year Taxes

School taxes reduced by
school levy tax credit $36 72

Taxing Jurisdiction

MILWAUKEE COUNTY
CITY OF FRANKLIN
FRANKLIN SCHOOL DIST
MMSD
MATC

2023
Est. State Aids

Allocated Tax Dist
4,350,816
3,420,529

33,198,986

4,518,534

2024
Est State Aids

AllocatedTax Dist
4,354,589
3,538,487

35,343,914

4,549,722

2023
Net Tax

11 80
14 18
23 00

4 63
3 01

2024
Net Tax

73 14
8 8 92

166 98
28 80
18 64

% Tax
Change

Total 45,488,865

First Dollar Credit
Lottery & Gaming Credit
Net Property Tax

47,786,712 56 62

56 62

376 48

376 48

Full Payment Due On or Before January 31 2025
$376 48

Make Check Payable to
CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728
414-425--4770

ret Property Tax

'a..77..5.,1.,,7..'188 24 DUE BY 01/31/2025
94 12 DUE BY 03/31/2025
94 12 DUE BY 05/31/2025

376 48

FOR TREASURERS USE ONLY

376.48

·on-»-« FOR FULL PAYMENT
Pay By January 31 2025

► $ 0
Warning If not pa,d by due dates installment option is lost i
and total tax is delinquent subject to Interest and if applicable

-2re:""cc+
Year

Increase Ends
Total Additional Taxes
Applied to Property

l l

PAYMENT

BALANCE

DATE

Total
Additional Taxes

I

FOR INFORMATIONAL PURPOSES ONLY
Voter Approved Temporary Tax Increases
Taxing Jurisdiction
I IFLIII H I T

FI!ELI!! HOOL LI T

Y
PLEASE RETURN LOWER

PORTION WITH REMITTANCE

REAL ESTATE PROPERTY TAX BILL FOR 2024

Total Due For Full Payment
Pay to Local Treasurer By Jan 31 2025

CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728

Bill#.
Parcel #
Alt. Parcel#

359687
7960074000

$376.48

OR PAY INSTALLMENTS OF

2ND INSTALLMENT
Pay to Local Treasurer

$94. 12
BY March 31 2025

1ST INSTALLMENT
Pay to Local Treasurer

$188.24
BY January 31 2025

3RDINSTALLMENT
Pay to Local Treasurer

$94.12
BY May 31 2025

FOR TREASURERS USE ONLY
PAYMENT

BALANCE

DATE

Check For Billing Address Change

RICHARDT NEUDORFF
2654 MAIN ST BOX 292
EAST TROY WI 53120



Name Richard T Neudorff
Parcel ID 796-0074-000
Assessed Value  Orgnal $23,200
Assessed Value  Revised $12,300
Payments Due -10,900
Lottery Credit/First Dollar 0 00 0 00 0 00
1/31 188 24 99 80 88 45
3/31 9412 49 90 44 22
5/31 9412 49 90 44 22

376 48 199 59 176 89
State

2024 Orgnal Adjusted Report
Rate Amount Amount Difference Difference

GLNRAcct
State Tax 0 0000000 0 00 0 00 0 00 0 00
Milwaukee County 0100001415 3 1524053 7314 38 77 34 37 31 32
Sales Tax Credit 0 0000000 0 00 0 00 0 00

City of Franklin 01 0198 5543 3 8327391 88 92 47 14 41 78 38 06
MATC (VTAE) 01 0000 1412 0 8033489 18 64 9 88 8 76 7 98
Franklin Schools 01 0000 1411 8 7803398 203 70 108 00 95 70 87 20
State School Levy credit -1 5825460 -36 72 -19 47 -17 25

MMSD 01 0000 1413 1 2413147 28 80 15 27 13 53 12 33

16 2276018 376 48 199 59 176 89 176 89

Milwaukee County Is entitled to the Sales tax credit
The School levy credit is proportioned among all taxing districts
The State when calculating the amounts will calculate the TIF Impact and include that with the City total
Franklin Schools 01 0000 1411 8 7803398
Oak Creek/Franklin School 01 0000 1418 71856896
Wh1tnall Schools 01 0000 1419 7 2005082
No Sewer

TOTAL

0 0000000



APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Approving a Partial Property Tax
Rescission and Refund for Parcel #796-0075-000

MEETING DATE

June 17, 2025

ITEM NUMBER

4.}).
BACKGROUND
Per Wisconsin State Statutes. the removal of property taxes needs to be authorized by the Common Council.
Statutes enumerate specific conditions under which a rescission/refund is appropriate and necessary There
is currently one property that ,vas incorrectly assessed for the 2024 tax year. Due to a palpable error, the
value has been reduced by $21.400.

ANALYSIS
Parcel 796-0075-000
Owner: Richard Neudorff
Address. l 1460 W. Swiss St. Unit Rear

Per the City's Assessor, the initial 2024 assessment was incorrect. The assessor corrected the water source
from City water to a well and corrected the land size.

FISCAL NOTE
The impact of the above rescission/refund is likely a bad debt expense for the City in the amount of $74.73.
There is a formal process that allows the City to notify the Department of Revenue (DOR) of rescissions in
October of each year, and, as long as the total of all rescissions, for the tax year, for the City of Franklin,
meet the statutory dollar threshold, $250 or more per any single property, the chargeback will be authorized,
and the other taxing entities will be responsible for their share. Staff will complete the statutory submittal
and make the request to be reimbursed by the other taxing entities for their prorated shares totaling
approximately $272.55.

RECOMMENDATION
Staff recommends that Council authorize this resolution to partially rescind and refund the above noted taxes
as outlined. Due to the 2024 property taxes being unpaid, the $347.28 will be applied to the tax bill.

COUNCIL ACTION REQUESTED

Motion to approve Resolution No. 2025- Resolution Approving a Partial Property Tax Rescission
and Refund for Parcel #796-0075-000: and direct staff to directly refund the original property owner

Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO. 2025----

RESOLUTION APPROVING A PARTIAL PROPERTY TAX RESCISSION AND REFUND
FOR PARCEL #796-0075-000

WHEREAS. the following property taxes were assessed improperly, per Wisconsin State
Statutes 74.33 ( 1) (a), \Vhich states that a clerical error has been made in the description of the
property, and a partial rescission and refund of the tax due is appropriate·

Richard Neudorff
11460 W Swiss St. Unit Rear
Franklin, WI 53132
(Parcel #796-0075-000) $347.28

NOW, THEREFORE, BE IT RESOLVED. by the Mayor and Common Council of the City of
Franklin, that the proper City Officials are hereby authorized and directed to rescind and refund to the
outstanding property bill in the sum of$347.28: and

BE IT FURTHER RESOLVED. that the proper City Officials authorized and directed to seek
compensation from the other taxing authorities. if applicable. per Wisconsin State Statutes 74.41

Fundsfor this purpose are appropriatedfrom thefollowing Account Numbers.
01-0000-1415 Milwaukee County S6147
01-0198-5543 City of Franklin $7473
01-0000-1-112 MATC S15.67
01-0000-I41I Franklin School District $17120
Ul-0000-1-113 /v!MSD S2-1.21

Resolution introduced at a regular meeting of the Common Council of the City of Franklin
this day of2025.

Passed at a regular meeting of the Common Council of the City of Franklin this day
of , 2025----------

APPROVED·

John R. Nelson, Mayor
ATTEST:

Shirley J Roberts, City Clerk

AYES NOES ABSENT



STATE OF WISCONSIN
REAL ESTATE PROPERTY TAX BILL FOR 2024

CITY OF FRANKLIN
MILWAUKEE COUNTY

RICHARD T NEUDORFF
2654 MAI ST 0X 292
EAST TROY WI 53120

NEUDORF, RICHARD T
BILL NUMBER. 359688
IMPORTANT Correspondence should refer to parcel number

See reverse side for important information
Be sure this description covers your property This description is
for property tax bill only and may not be a full legal description

ACRES 0 496

VILLAGE OF ST MARTIN LOT 27 BLK 8 & NWLY HALF
OF VAC

Property Address
Assessed Value Land
46,400

1146 I SWISS ST UIIIT REAR

Ass d Value Improvements Total Assessed Value
46,400

Parcel#
Alt Parcel#
Ave Assmt Ratio

0 9965

7960075000

Net Assessed Value Rate
(Does NOT reflect credits) 0 016227602

Est. Falr Mkt Land
46,600

Est. Fair Mkt. Improvements Total Est. Fair Mkt.
46,600

A Star In this box
means Unpaid Prior
Year Taxes

School taxes reduced by
school levy tax credit $73 43

Taxing Jurisdiction

MILWAUKEE COUNTY
CITY OF FRANKLIN
FRANKLIN SCHOOL DIST
MMSD
MATC

2023
Est State Aids

Allocated Tax Dist.
4,350,816
3,420,529

33,198,986

4,518,534

2024
Est. State Aids

Allocated Tax Dist.
4,354,589
3,538,487

35,343,914

4,549,722

2023
Net Tax

13 15
15 80
25 63

5 15
3 36

2024
Net Tax

146 27
17° 84
333 98
57 60
37 28

% Tax
Change

752 97

752 97

752 9763 0947,780,712

Full Payment Due On or Before January 31, 2025
$752 97

63 09

INet Property Tax

1---------------------'Or pay the following installments to
376 49 DUE BY 01/31/2025
188 24 DUE BY 03/31/2025
188 24 DUE BY 05/31/2025

45,488,865

First Dollar Credit
Lottery & Gaming Credit
Net Property Tax

Make Check Payable to
CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132-9728
414-425-4770

Total

FOR TREASURERS USE ONLY

7 52 97

PAYMENT

BALANCE
DATE

Mes·-»Ia FOR FULL PAYMENT
Pay By January 31 2025

»» $
co

FOR INFORMATIONAL PURPOSES ONLY
Voter Approved Temporary Tax Increases
Taxing Jurisdiction
RAMFLII HOOL LI T
FF MKLI ! HOL LI T

Total
Additional Taxes

I

Total Additional Taxes
Applied to Property

1 I

Year
Increase Ends

Warning If not paid by due dates installment option 1s lost ~
and total tax ts delinquent subject to interest and if applicable g

"rs2cc-c

T
PLEASE RETURN LOWER

PORTION WITH REMITTANCE v

REAL ESTATE PROPERTY TAX BILL FOR 2024
Bill# 359688
Parcel# 7 96007 5000
Alt. Parcel#

CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAJ
FRANKLIN WI 53132-9728

Total Due For Full Payment
Pay to Local Treasurer By Jan 31, 2025

$752 97

OR PAY INSTALLMENTS OF

2ND INSTALLMENT
Pay to Local Treasurer

$188.24
BY March 31 2025

] Check For Billing Address Change

RICHARD T NEUDORFF
2654 MAIN ST BOX 292
EAST TROY WI 53120

1ST INSTALLMENT
Pay to local Treasurer

$376.49
BY January 31 2025

3RD INSTALLMENT
Pay to Local Treasure

$188.24
BY May 31 2025

FOR TREASURERS USE ONLY
PAYMENT

BALANCE

DATE



Name R1chard T Neudorff
Parcel ID 796-0075-000
Assessed Value  Original $46,400
Assessed Value  Revised $25,000
Payments Due -21,400
Lottery Credit/First Dollar 0 00 0 00 0 00
1/31 376 49 202 85 173 64
3/31 188 24 101 42 86 82
5/31 188 24 101 42 86 82

752 97 405 69 347 28
State

2024 Ongnal Adjusted Report
Rate Amount Amount Difference Difference

GL A/R Acct

State Tax 0 0000000 0 00 0 00 0 00 0 00
Milwaukee County 01 0000 1415 3 1524053 146 27 78 81 67 46 61 47
Sales Tax Credit 0 0000000 0 00 0 00 0 00

City of Franklin 01 0198 5543 3 8327391 177 84 95 82 82 02 74 73
MATC (VTAE) 0100001412 0 8033489 37 28 20 08 17 20 15 67

1 Franklin Schools 0100001411 8 7803398 407 41 219 51 187 90 171 20
State School Levy credit -1 5825460 -73 43 -39 56 -33 87

MMSD 01 0000 1413 1 2413147 57 60 31 03 26 57 24 21

16 2276018 752 97 405 69 347 28 347 28

Milwaukee County is entitled to the Sales tax credit
The School levy credit is proportioned among all taxing distrcts
The State when calculating the amounts wll calculate the TIF Impact and include that wth the City total
Franklin Schools 010000 1411 8 7803398
Oak Creek/Franklin Schooli 01 0000 141 B 7 1856896
Whitnall Schools 010000 1419 7 2005082
No Sewer O 0000000

TOTAL



APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Approving a Partial Property Tax
Rescission and Refund for TKN 807-0106-000

MEETING DATE

June 17, 2025

ITEM NUMBER

BACKGROUND
Per Wisconsin State Statutes, the removal of property taxes needs to be authorized by the Common Council.
Statutes enumerate specific conditions under which a rescission/refund is appropriate and necessary There
is currently one property that was incorrectly assessed for the 2024 tax year. Due to a palpable error, the
value has been reduced by $158.900.

ANALYSIS
Parcel 807-0106-000
Owner· Crooked Creek HOA
Address: S. 43" Street

Per the City's Assessor, the initial 2024 assessment was incorrect. The current out lot was valued incorrectly.

FISCAL NOTE
The impact of the above rescission/refund is likely a bad debt expense for the City in the amount of $554.90.
There is a formal process that allows the City to notify the Department of Revenue (DOR) of rescissions in
October of each year. and. as long as the total of all rescissions, for the tax year, for the City of Franklin,
meet the statutory dollar threshold. $250 or more per any single property, the chargeback will be authorized,
and the other taxing entities will be responsible for their share. Staff will complete the statutory submittal
and make the request to be reimbursed by the other taxing entities for their prorated shares totaling
approximately $2,023.65

RECOMMENDATION
Staff recommends that Council authorize this resolution to partially rescind and refund the above noted taxes
as outlined. Due to the 2024 property tax bill being paid in full, the $2,578.55 will be refunded back to the
property owner

COUNCIL ACTION REQUESTED

Motion to approve Resolution No. 2025- A Resolution Approving a Partial Property Tax Rescission
and Refund for TKN 807-0106-000: and direct staff to directly refund the original property owner.

Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO. 2025----

RESOLUTION APPROVING A PARTIAL PROPERTY TAX RESCISSION AND REFUND
FOR TKN 807-0 I 06-000

WHEREAS. the following property taxes were assessed improperly, per Wisconsin State
Statutes 74.33 (I) (a), which states that a clerical error has been made in the description of the
property, and a partial rescission and refund of the tax due is appropriate·

Michael Babier
S43 Street
Franklin. WI53132
(Parcel f/807-0 I 06-000) $2.578.55

NOW, THEREFORE. BE IT RESOLVED. by the Mayor and Common Council of the City of
Franklin, that the proper City Officials are hereby authorized and directed to rescind and refund to the
property owner in the sum of $2,578.55; and

BE IT FURTHER RESOLVED, that the proper City Officials authorized and directed to seek
compensation from the other taxing authorities, if applicable, per Wisconsin State Statutes 74.41

Fundsfor this purpose are appropriatedfrom thefollowing Account Numbers.
01-0000-I415 Milwaukee County S456.4l
01-0198-5543 City of Franklin S554.90
01-0000-1-112 MATC S116.31
01-0000-I41 Franklin School District S1,27122
Ol-0000-l-l/3 MMSD S179.71

Resolution introduced at a regular meeting of the Common Council of the City of Franklin
this day of'2025

Passed at a regular meeting of the Common Council of the City of Franklin this day
of , 2025----------

APPROVED

John R. Nelson, Mayor
ATTEST

Shirley J Roberts, City Clerk

AYES NOES ABSENT



STATE OF WISCONSIN
REAL ESTATE PROPERTY TAX BILL FOR 2024

CITY OF FRA IFLI!
MILWAUFEE COUNTY

CROOKED CREEK HOA
PO BOX 321252
FRANKLIN WI 53132

CROOKED CREEK HOA
BILL NUMBER: 361791
IMPORTANT Correspondence should refer to parcel number

See reverse side for important information
Be sure this description covers your property This description is
for property tax bill only and may not be a full legal description

ACRES 1 73 8

CROOKED CREEK OUTLOT 5

Property Address

Assessed Value Land
160,500

S 43RD ST

Ass d Value Improvements Total Assessed Value
10,500

Parcel #
Alt Parcel#
Ave Assmt Ratio

0 9965

8070106000

Net Assessed Value Rate
(Does NOT reflect credits) 0 016227602

Est. Fair Mk! Land
161,100

Est Fair Mkt, Improvements Total Est. Fair Mk!
161,,00

A Star In this box
means Unpaid Prior
Year Taxes

School taxes reduced by
school levy tax credit $ 254 00

Taxing Jurisdiction

MILWAUKEE COUNTY
CITY OF FRANKLIN
FRANKLIN SCHOOL DIST
MMS D
MATC

Total

Make Check Payable to
CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROAD
FRANKLIN WI 53132 9728
414-425-4770

2023
Est State Aids

Allocated Tax Dist
4,350,816
3,420,529

33,198,986

4,518,534

2024
Est State Aids

Allocated Tax Dist
4,354,589
3,538,487

35,343,914

4,549,722

47,786,712

2023 2024 % Tax
Net Tax Net Tax Change

505 96 100 0%
615 15 100 0%

1,155 24 100 0°
199 23 100 0
128 94 100 0

2,604 52 100 0°

2,604 52 100 0%

!Net Property Tax 2,604 52Full Payment Due On or Before January 31 2025
$2,604 52

Or pay the following installments to
1302 26 DUE BY 01/31/2025
651 13 DUE BY 03/31/2025
651 13 DUE BY 05/31/2025

45,488,865

First Dollar Credit
Lottery & Gaming Credit
Net Property Tax

FOR TREASURERS USE ONLY
PAYMENT

BALANCE
DATE

·+ens-» FOR FULL PAYMENT
Pay By January 31 2025

» $

6
c

2,604 52
FOR INFORMATIONAL PURPOSES ONLY
Voter Approved Temporary Tax Increases

Taxing Jurisdiction
Ft IIELIII HO L LI T
FWFLII CHOL LI T

Total
Additional Taxes

4

Total Additional Taxes
Applied to Property

4r

Year
Increase Ends

Warning If not paid by due dates installment option 1s lost ~
and total tax is delinquent subject to interest and 1f applicable

ze2:re:cc"-c

y
PLEASE RETURN LOWER

PORTION WITH REMITTANCE v

REAL ESTATE PROPERTY TAX BILL FOR 2024
CITY OF FRANKLIN
TREASURER
9229 W LOOMIS ROA
FRANKLIN WI 53132-9728

Bill#
Parcel #
Alt Parcel#

361791
8070106000

$2,604.52Total Due For Full Payment
Pay to Local Treasurer By Jan 31 2025

Check For Billing Address Change

CROOKED CREEK HOA
PO BOX 321252
FRANKLIN WI 53132

OR PAY INSTALLMENTS OF

1ST INSTALLMENT
Pay to Local Treasurer

$1,302 26
BY January 31 2025

3RD INSTALLMENT
Payto Local Treasurer

$651.13
BY May 31 2025

FOR TREASURERS USE ONLY

PAYMENT

BALANCE

DATE

2ND INSTALLMENT
Pay to Local Treasurer

$651.13
BY March 31 2025



Name Crooked Creek HOA
Parcel ID 807-0106-000
Assessed Value  Orgnal $160,500
Assessed Value  Revised $1,600
Payments Due -158,900
Lottery Credit/First Dollar 0 00 0 00 0 00
1/31 1,302 26 12 99 1,289 28
3/31 65113 6 49 644 64
5/31 651 13 6 49 644 64

2,604 52 25 97 2,578 55
State

2024 Orgnal Adjusted Report
Rate Amount Amount Difference Difference

GLA/RAcct
State Tax 0 0000000 0 00 0 00 0 00 0 00
Milwaukee County 0100001415 3 1524053 505 96 5 04 500 92 456 41
Sales Tax Credit 0 0000000 0 00 0 00 0 00

City of Franklin 01 0198 5543 3 8327391 615 15 613 609 02 554 90
MATC (VTAE) 0100001412 0 8033489 128 94 1 29 127 65 116 31
Franklin Schools 0100001411 8 7803398 1,409 24 14 05 1,39519 1,271 22
State School Levy credit -1 5825460 -254 00 -2 53 -251 47

MMSD 0100001413 1 2413147 199 23 1 99 197 24 179 71

16 2276018 2,604 52 25 97 2,578 55 2,578 55

Milwaukee County Is entitled to the Sales tax credit
The School levy credit is proportioned among all taxing districts
The State when calculating the amounts wll calculate the TIF mmpact and Include that wth the City total
Franklin Schools 01 0000 1411 8 7803398
Oak Creek/Franklin School 01 0000 1418 7 1856896
Whitnall Schools 010000 1419 72005082
No Sewer O 0000000

TOTAL



APPROVAL

REPORTS AND
RECOMMENDATIONS

REQUEST FOR
COUNCIL ACTION

An Ordinance to Repeal Chapter 167 Sex Offenders and
Recreate Chapter 167 Entitled Sex Offender Residency

Restrictions and Child Safety Zones, of the Municipal Code
of Franklin, Wisconsin

MEETING
DATE

June 17, 2025

ITEM NUMBER

Changes in the law applicable to municipalities adopting and enforcing sex offender residency restrictions
ordinances have occurred over the years upon litigation challenges resulting in court decisions and also by
amendment to the Wisconsin Statutes. Based upon same, recommendation is to amend the Municipal Code to
amend current provisions to be more in line with prevailing law. The main changes recommended are to lessen the
distance requirement from a sex offender residence to the specified facility substantially used by children, to remove
the original domicile restriction, to add provisions to create an appeal board to review decisions made upon the
application of the ordinance, and to add provisions with regard exempting a person under supervised release or a
person providing housing to that person from enforcement, pursuant to the Wisconsin Statutes.

Annexed hereto are a copy of the current Chapter 167 of the Municipal Code and a draft ordinance to repeal and
recreate same. Also annexed hereto are the court cases as cited in § 167-1B. of the draft ordinance, the sex offender
recidivism studies cited in §§ 167-1 C. and D. of the draft ordinance, and a map of the current residency restriction of
2,000 feet, and maps depicting residency restriction areas of 1,000, 750 and 500 feet, with the recommendation that
the current distance be amended to no more than 1,000 feet.

The draft ordinance has a red bracket at the beginning of and at the end of the end of each provision recommended to
be deleted from the draft which are for an original domicile restriction. The draft ordinance also has red bracketed
blank spaces for the sex offender residence distance requirements which are to be entered therein.

COUNCIL ACTION REQUESTED

A motion to adopt An Ordinance to Repeal Chapter 167 Sex Offenders and Recreate Chapter 167 Entitled Sex
Offender Residency Restrictions and Child Safety Zones, of the Municipal Code of Franklin, Wisconsin.

Legal Services Dept. jw



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY
draft 6110/25

ORDINANCE NO. 25

AN ORDINANCE TO REPEAL CHAPTER 167 SEX OFFENDERS AND RECREATE
CHAPTER 167 ENTITLED SEX OFFENDER RESIDENCY RESTRICTIONS AND
CHILD SAFETY ZONES, OF THE MUNICIPAL CODE OF FRANKLIN, WISCONSIN

WHEREAS, the Common Council passed and adopted Ordinance No. 2007-1905 on
January 9, 2007, amending prior Ordinances No. 2006-1895 and No. 2006-1901, to create
Chapter 167 Sex Offenders, which was amended by Ordinance No. 2013-2116 on October 1,
2013, to add regulations for holiday events and public gatherings; and

WHEREAS, subsequent to the adoption of the aforesaid Ordinances, there have been
Wisconsin legislative statutory changes to Chapter 980 of the Wisconsin Statutes providing
for the civil commitment of sexually violent persons, including the provisions at Wis. Stat. §
980.135 prohibiting the enforcement of a municipal ordinance which restricts housing with
regard to an individual under supervised release, the individual is residing where ordered to
reside and is in compliance with all court orders, and there have been court opinions and
decisions case law varying in part conclusions with regard to municipal sex offender
residency restrictions ordinances than those in existence at the time of the adoption of the
aforesaid Ordinances; and

WHEREAS, there have been studies conducted and reported with regard to the
subject matter subsequent to the adoption of the aforesaid Ordinances; and

WHEREAS, the Common Council having determined upon the review of the
aforesaid Ordinances with regard to the foregoing laws, and following review of the
aforesaid studies, that changes to the sex offender residency restrictions, and to continue and
maintain sex offender residency restrictions for the City, is reasonable and necessary to
protect the health, safety and welfare of the residents and the Community.

NOW, THEREFORE, the Mayor and Common Council of the City of Franklin,
Wisconsin, do ordain as follows:

SECTION 1: Chapter 167 of the Municipal Code of the City of Franklin, Wisconsin, is
hereby repealed and recreated to read as follows:

SEX OFFENDER RESIDENCY RESTRICTIONS AND CHILD SAFETY
ZONES

$167-1 Findings and Intent:

1



A. Whereas, the Common Council has the power, pursuant to Wis. Stat. §
62.11(5), to enact legislation promoting the health, safety, and welfare
of the public.

B. Whereas, the Common Council has reviewed the holdings and findings
of the following court cases: McKune v Lile, 122 S. Ct. 2017 (2002);
Smth v Doe, 123 S. Ct. 1140 (2003); Doe v Miller, 405 F.3d 700 (8th
Cir. 2005); l ofMenomonee Falls v. Ferguson, 334 Wis. 2d 131
(Wis. Ct. App. 2011); City ofS. Mlwaukee v Kester, 347 Wis. 2d 334
(Wis. Ct. App. 2013); Hoffinan v. Vll. ofPleasant Praire, 249 F.
Supp. 3d 951 (ED. Wis. 2017); Evenstad v. Cty ofWest St. Paul, 306
F. Supp. 3d 1086 (D. Minn. 2018); Werner v. City ofGreen Bay, 743
Fed. Appx. 10 (7thCir.2018); Vasquez v. Foxx, 895 F.3d 515
(7th Cir. 2018); Koch v. Village ofHartland, 43 F.4th 747 (7th Cir.
2022) (overruled Vasquez v Foxx); Schroeder v. City ofMuskego, 20
CV-1066 Decision and Order (E.D. Wis. 2022); and Nelson v. Town of
Pans, 78 F.4th 389 (7th Cir. 2023).

C. Whereas, based upon a 2003 study by the United States Department of
Justice, Bureau of Justice Statistics, titled Recidivism ofSex Offenders
Releasedfrom Prson n 1994, sex offenders released from prison were
four times more likely to be rearrested for a sex crime as compared to
non-sex offenders released from prison. Of those individuals included
in the study, forty percent (40%) of new sex crimes committed by those
sex offenders released from prison had occurred within the first twelve
(12) months of release. Further, child molesters who were released
from prison were at least six (6) times more likely to be rearrested for
another sex crime against a child as compared to a non-sex offender
released from prison. Based upon a 2019 study by the United States
Department of Justice, Bureau of Justice Statistics, titled Recidvsm of
Sex Offenders Releasedfrom State Prson: A 9-Year Follow-Up (2005
14), released sex offenders were more than three times as likely as
other released prisoners to be arrested for rape or sexual assault, and
released sex offenders accounted for 5% of releases in 2005 and 16%
of arrests for rape or sexual assault during the 9-year follow-up period.

D. Whereas, in addition to reviewing the studies in C. above, the Common
Council has also conducted a review of other reports and studies related
to creating and implementing specific desistance factors to reduce
recidivism of sex offenders. The studies and reports that have been
reviewed include the following: Recdivism After Release from Prson,
State of Wisconsin Department of Corrections, Tatar, J. & Jones, M.
(August 2016); Examining the Effects ofResdential Situations and
Residental Moblty on Offender Recdivsm, Crime and Delinquency
61(3), 375-401, Steiner, B., Makarios, M. D., & Travis, L. F. (2015);
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Examnng Sexual Offenses through a Socologcal Lens A Soco
Cultural Exploraton of Causal and Desstance Theores, European
Journal of Probation, 8(3), 170-184, Kyle, D. (2016); Crmunal Careers
n the Short-Term Intra-Indvdual VVarablty n Crume and Its
Relation to Local Life Czrcumstances, American Sociological Review,
60(5), 655-673, Homey, J., Osgood, W., & Marshall I.H., (1995); and
An Exploraton of Protectve Factors Supporting Desstance from
Sexual Offendng, Sexual Abuse: A journal of Research and Treatment,
27(1), 16-33, Mann, R.E., de Vries Robbe, M., Maruna, S., &
Thornton, D. (2015).

E. Whereas, the Common Council acknowledges that literature on sex
offender recidivism, sex offender desistance, and sex offender
residency restrictions contains studies which report varying
effectiveness of certain strategies. The Common Council intends to use
these strategies and studies to best create a regulatory framework which
protects the children of the City of Franklin (hereinafter "City"), yet
allows for a constructive and safe assimilation of designated sex
offenders into the community.

F. [The Common Council finds that the risk of recidivism decreases over
time from the date of the last conviction, especially in circumstances
where offenders have community connections, goals, and employment.
The Common Council is also aware that absent a domicile clause, the
City would have open doors for non-resident sex offender residency
when other communities have closed doors, inviting a substantial
increase in child sex offender placements, thereby increasing potential
negative impacts on the health, safety, welfare, and additional cost to
the City and its residents. Studies show increased recidivism rates for
offenders who frequently move or do not have established community
networks. These studies support maintaining a domicile clause thereby
limiting designated offenders with no ties to the community and
increasing the likelihood that a designated offender implements
appropriate and existing community support while allowing the
community to remain intelligently attentive, aware, and provide
adequate and appropriate intervention if needed.]

G. Accordingly, the Common Council has created this regulatory measure
designed to protect the health and safety of the children in the City
against the threat posed by certain designated sex offenders. Sex
offenders who prey on children represent a substantial danger to
victims, target a particularly vulnerable group within the community
who are less able to articulate or report abuse, and create a significant
impact on law enforcement time and community resources to
investigate abuses and mitigate risks. This Chapter is also intended to
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demonstrate the City's resolute goal of protecting children in areas of
potential vulnerability and impart the community's necessary
expectation that designated sex offenders released into the community
must maintain the community's confidence by demonstrating safe,
productive, and law-abiding behavior while residing within the City. It
is the intent of the Common Council that this regulatory scheme is civil
and non-punitive in order to serve the City's compelling interest to
promote, protect, and improve the health, safety and welfare of all
citizens of the City.

§167-2 Definitions. As used m this Chapter and unless the context
otherwise requires:

A. A Sexually Violent Offense shall have the meaning as set forth in Wis.
Stat. § 980.01(6).

B. A Crme Aganst Chldren shall mean any of the following offenses set
forth within the Wisconsin Statutes, or the laws of this or any other
state or the federal government, having like elements necessary for
conviction, respectively:

§ 940.225(1) First Degree Sexual Assault;
§ 940.225(2) Second Degree Sexual Assault;
§ 940.225(3) Third Degree Sexual Assault;
§ 940.22(2) Sexual Exploitation by Therapist;
§ 940.30 False Imprisonment-victim was minor and not the offender's
child;
§ 940.31 Kidnapping-victim was minor and not the offender's child;
§ 944.01 Rape (prior statute);
§ 944.06 Incest;
§ 944.10 Sexual Intercourse with a Child (prior statute);
§ 944.11 Indecent Behavior with a Child (prior statute);
§ 944.12 Enticing Child for Immoral Purposes (prior statute);
§ 948.02( 1) First Degree Sexual Assault of a Child;
§ 948.02(2) Second Degree Sexual Assault of a Child;
§ 948.025 Engaging in Repeated Acts of Sexual Assault of the Same
Child;
§ 948.05 Sexual Exploitation of a Child;
§ 948.055 Causing a Child to View or Listen to Sexual Activity;
§ 948.06 Incest with a Child;
§ 948.07 Child Enticement;
§ 948.075 Use of a Computer to Facilitate a Child Sex Crime;
§ 948.08 Soliciting a Child for Prostitution;
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§ 948.095 Sexual Assault of a Child by a School Staff Person or a
Person Who Works or Volunteers with Children;
§ 948.11(2)(a) or (am) Exposing Child to Harmful Material or Harmful
Descriptions or Narrations - felony Sections;
§ 948.12 Possession ofChild Pornography;
§ 948.13 Child Sex Offender Working with Children;
§ 948.30 Abduction ofAnother's Child; Constructive Custody
§ 971.17 Not Guilty by Reason ofMental Disease or Mental Defect - of
an included offense; and
§ 975.06 Sex Crimes Law Commitment.

a. Person means a person who has been convicted of or has been found
delinquent of or has been found not guilty by reason of disease or
mental defect of a Sexually Violent Offense and/or a Crime Against
Children.

b. Residence ("reside") means the place where a Person sleeps, which
may include more than one location, and may be mobile or transitory.

$167-3 Residency restrictions.

A. A Person shall not reside within the City within [ ] feet of the real
property comprising any of the following (whether located within the
City or not):

( 1) Any facility for children (which means a public or private school, a
group home, as defined in Wis. Stat. § 48.02(7), a residential care center
for children and youth, as defined in Wis. Stat. § 48.02(15d), a shelter care
facility, as defined in Wis. Stat. § 48.02(17), a foster home, as defined in
Wis. Stat. $ 48.02(6), a child care center licensed under Wis. Stat. § 48.65,
a child care program established under Wis. Stat.§ 120.13(14), a child care
provider certified under Wis. Stat. § 48.651, or a youth center, as defined
in Wis. Stat.§ 961.01(22); and/or

(2) Any facility used for:

i. A public park, parkway, parkland, park facility, nature preserve;
ii. A public swimming pool or beach;
iii. A public library;
iv. A recreational trail;
v. A public playground;
vi. A school for children;
vn. Athletic fields used by children;
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vI1. A movie theatre;
1x. A daycare center;
x. Any specialized school for children, including, but not limited to, a
gymnastics academy, dance academy or music school; and

x1. Aquatic facilities open to the public.

B. The distance shall be measured from the closest boundary line of the
real property supporting the residence of a Person to the closest real
property boundary line of the applicable above enumerated use(s). A
map depicting the above enumerated uses and the resulting residency
restriction distances, as amended from time to time, shall be kept on
file in the office of the City Clerk for public inspection.

§ 167-4 Residency restriction exceptions.

A Person residing within [ ] feet of the real property comprising any of
the uses enumerated in §167-3 above, does not commit a violation of this
Chapter if any of the following apply:

A. The Person is required to serve a sentence at a jail, prison, juvenile
facility or other correctional institution or facility.

B. The Person has established a residence prior to the effective date of this
Chapter, [ ], 2021, which is within [ ] feet of any of the
uses enumerated in §167-3 above, or such enumerated use is newly
established after such effective date and it is located within such [ ]
feet of a residence of a Person which was established prior to the
effective date of this Chapter.

C. The Person is a minor residing with a parent or legal guardian who
serves as parent or legal guardian to no more than one Person.

[§167-5 Original domicile restriction.

In addition to and notwithstanding the foregoing, but subject to § 167-4
above, no Person and no individual who has been convicted of a Sexually
Violent Offense and/or a Crime Against Children, shall be permitted to
reside in the City, unless such Person was domiciled in the City at the time
of the offense resulting in the Person's most recent conviction for
committing the Sexually Violent Offense and/or Crime Against Children.]

§167-6 Child safety zones.
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A. No Person shall enter or be present upon any real property in the City
upon which there exists any facility used for or which supports a use of:

(1) A public park, parkway, parkland, park facility or nature preserve;
(2) A public swimming pool or beach;
(3) A public library;
(4) A recreational trail;
(5) A public playground;
(6) A school for children;
(7) Athletic fields used by children;
(8) A movie theatre;
(9) A daycare center;
( 10) Any specialized school for children, including, but not limited to, a
gymnastics academy, dance academy or music school;
(11) Aquatic facilities open to the public; and
(12) Any facility for children (which means a public or private school, a
group home, as defined in Wis. Stat. § 48.02(7), a residential care center
for children and youth, as defined in Wis. Stat. § 48.02(15d), a shelter care
facility, as defined in Wis. Stat. § 48.02(17), a foster home, as defined in
Wis. Stat. § 48.02(6), a child care center licensed under Wis. Stat. § 48.65,
a child care program established under Wis. Stat. $ 120.13(14), a child care
provider certified under Wis. Stat. § 48.651, or a youth center, as defined
in Wis. Stat.§ 961.01(22).

B. A map depicting the locations of the real property supporting the above
enumerated uses, as amended from time to time, shall be kept on file in the
office of the City Clerk for public inspection.

§ 167-7 Child safety zone exceptions.

A Person does not commit a violation of §167-6 and the enumerated uses
may allow such Person on the property supporting such use if any of the
following apply:

A. The property supporting an enumerated use under 167-6 also supports
a church, synagogue, mosque, temple or other house of religious worship
(collectively "church"), subject to the following conditions:

( 1) Entrance and presence upon the property occurs only during hours of
worship or other religious program service as posted to the public;
(2) Written advance notice is made from the Person to an individual in
charge of the church and approval from an individual in charge of the
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church as designated by the church is made in return, of the attendance by
the Person; and
(3) The Person shall not participate in any religious education programs
which include individuals under the age of 18.

B. The property supporting an enumerated use under 167-6 also
supports a use lawfully attended by a Person's natural or adopted
child/children, which child's use reasonably requires the attendance of the
Person as the child's parent upon the property, subject to the following
conditions:

( 1) Entrance and presence upon the property occurs only during hours of
activity related to the use as posted to the public; and
(2) Written advance notice is made from the Person to an individual in
charge of the use upon the property and approval from an individual in
charge of the use upon the property as designated by the owner of the use
upon the property is made in return, of the attendance by the Person.

C. The property supporting an enumerated use under 167-6 also supports
a polling location in a local, state or federal election, subject to the
following conditions:

(I) The Person is eligible to vote;
(2) The designated polling place for the Person is an enumerated use; and
(3) The Person enters the polling place property, proceeds to cast a ballot
with whatever usual and customary assistance is provided to any member
of the electorate; and the Person vacates the property immediately after
voting.

D. The property supporting an enumerated use under §167-6 also supports
an elementary or secondary school lawfully attended by a Person as a
student, under which circumstances the Person who is a student may enter
upon that property supporting the school at which the Person is enrolled, as
is reasonably required for the educational purposes of the school.

$167-8 Holiday events and public gatherings.

It is unlawful for any Person to actively take part in any public holiday
event involving children under 18 years of age where the distributing of
candy or other items to children takes place, including but not limited to
Halloween trick or treating, holiday parades and other similar public
gatherings. This section does not apply to any event in which the Person is
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the parent or guardian of the children involved, and the Person's children
are the only children present.

$167-9 Violations.

If a Person violates $167-3 above, by establishing a residence or occupying
residential premises within [ ] feet of those premises as described
therein, without any exception(s) as also set forth above, the City Attorney,
upon referral from the Chief of Police and the written determination by the
Chief of Police that upon all of the facts and circumstances and the purpose
of this Chapter, such residence or occupancy presents an activity or use of
property that interferes substantially with the comfortable enjoyment of
life, health, safety of another or others, shall bring an action in the name of
the City in the Circuit Court for Milwaukee County to permanently enjoin
such residency as a public nuisance. If a Person violates $167-6, in
addition to the aforesaid injunctive relief, such Person shall be subject to
the general penalty provisions set forth under § 1-19 of this Code. Each
day a violation continues shall constitute a separate offense. In addition,
the City may undertake all other legal and equitable remedies to prevent or
remove a violation of this Chapter, including, but not limited to a violation
of §167-5.

§167-10 Appeal.

A designated offender may request an exemption from this Chapter.

A. Procedure. A designated offender may request an exemption from this
Chapter by submitting a written request for exemption, including any
pertinent rationale for an exemption, to the Franklin Police Department
prior to establishing a residence that would be in violation of this Chapter
or within thirty (30) days after notification that the designated offender is
in violation of this Chapter. The Chief of Police or his/her designee shall
conduct a review of the request for an exemption using any pertinent
information and the criteria set forth in Subsection C. below. The Chief of
Police or his/her designee shall approve, approve an exemption subject to
necessary conditions (hereafter "conditional exemption"), or deny the
request. The Chief of Police or his/her designee shall issue the decision
within thirty (30) days of receiving the request for exemption and shall
provide a written copy of that decision to the designated offender, City
Clerk, and the City Attorney's office. Any request for an exemption which
has not been approved, approved for a conditional exemption, or denied by
the Chief or his/her designee within thirty (30) days of the request shall be
deemed to be denied for the purposes of this Chapter.
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B. The decision by the Chief of Police or his/her designee may be
appealed by the designated offender within thirty (30) days by submitting a
written appeal to the Sex Offender Residency Appeal Board (hereafter "the
Board") via the City Clerk's Office. The Board shall hold a hearing on
each appeal, during which the Board may review any pertinent information
and may accept oral and written statements from any person.

C. The Chief ofPolice or his/her designee and/or the Board shall base
their decision upon any factors related to the City's interest in promoting,
protecting, and improving the health, safety, and welfare of the
community, including but not limited to:

( 1) The nature of the predicate offense causing the appellant
to be a designated offender.

(2) Police reports related to the predicate offense if
available.

(3) Proximity of the requested residence to the victim.
(4) The age of the offense, offender, and victim.
(5) Recommendation of the probation or parole officer, if

one exists.
(6) Recommendation ofthe Police Department.
(7) Recommendation of any treatment practitioner.
(8) Proposals for safety measures and assurances by the

designated offender.
(9) Conditions to be placed on any exception or variance

from the requirements of this Chapter.
(10) Support systems in place by the designated offender.
(11) Who the designated offender will be or is living with at

the prohibited location.
(12) Statements of the surrounding community or victim.
(13) Treatment, sobriety, or rehabilitative measures taken by

the designated offender.
(14) The designated offender's current employment or social

activities.
(15) The designated offender's criminal history.
( 16) Whether the designated offender meets any of the

exceptions listed in $167-4.

D. The Board shall issue a decision by a majority vote. The Board may
decide to deny an exemption, issue an exemption, or issue a conditional
exemption. A written copy of the decision shall be provided to the
designated offender. A designated offender must consent to the terms of
the conditional exemption for the conditional exemption to be valid, and
must demonstrate acceptance of the terms of the conditional exemption by
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signing and dating a copy of the Board's decision and conditions. The
designated offender must provide a copy of the signed conditional
exemption to the City Clerk's Office and the Franklin Police Department.
The designated offender will have fourteen ( 14) days from the date the
written conditional exemption is issued to accept and return a signed copy
to the appropriate locations or the conditional exemption will be deemed as
void and the appeal denied by the Board. A designated offender need not
sign an exemption that has been denied by the Board or an exemption
approved without any necessary conditions by the Board.

E. A conditional exemption may include, but is not limited to, the
following terms:

( 1) Curfew restrictions.
(2) Cohabitant restrictions or requirements.
(3) Sobriety restrictions.
(4) Conduct restrictions.
(5) Residency restrictions.

F. If an exemption or conditional exemption is granted by the Chief or
his/her designee or the Board, that exemption will only apply to the
specific designated offender who had applied for the exemption at the
requested residence and shall not be transferable to any other designated
offender or to any other location.

G. An exemption expires when the designated offender who was granted
said exemption changes his/her domicile and/or changes his or her
residence, whether within the City or outside the City.

H. An exemption or conditional exemption issued by the Chief or his/her
designee or the Board may be revoked by the Chief or his/her designee if
the designated offender is found to have violated the conditions or there is
probable cause to believe the designated offender has committed (an)
additional act(s), which had occurred either before or after the exemption
or conditional exemption was issued, that would cause a person to be
classified as a designated offender. The Chief or his/her designee shall
provide written notice to the designated offender that the exemption or
conditional exemption has been revoked. This notice shall be deemed
properly delivered if sent by either first class mail to the designated
offender's last known address or if delivered in person to the designated
offender's last known address. If the designated offender cannot be
located, the notice shall be deemed to be properly delivered if a copy is left
at the designated offender's address which had been exempted in the
presence of some competent member of the family at least fourteen ( 14)
years of age or a competent adult currently residing there. The revocation
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SECTION 2:

SECTION 3:

SECTION 4:

of an exemption may be appealed to the Board pursuant to the above
procedure.

I. For the purposes of this Chapter, pursuant to Wisconsin Statute§
68.16, the City of Franklin is specifically electing not to be governed by
Chapter 68 of the Wisconsin Statutes.

J. If the Board denies the request for exemption or upholds a revocation
of exemption or conditional exemption, the designated offender may
appeal the decision within thirty (30) days to the Milwaukee County
Circuit Court.

K. The Sex Offender Residency Appeal Board shall consist of five
City residents. Members shall be appointed by the Mayor and confirmed
by the Common Council. Members shall serve in staggered, three year
terms with the initial Board having two members with three year terms;
two members with two year terms; and a single member with a one year
term.

167-11 Exception for placements under Wis. Stat. Chapter 980.

To the extent required by Wis. Stat. § 980.135, and notwithstanding the
foregoing provisions of this Chapter, the City of Franklin hereby exempts
and may not enforce any portion of this Chapter that restricts or prohibits a
sex offender from residing at a certain location or that restricts or prohibits
a person from providing housing to a sex offender against an individual
who is released under Wis. Stat. § 980.08, or against a person who
provides housing to such individual, so long as the individual is subject to
supervised release under Wis. Stat. Chapter 980, the individual is residing
where he or she is ordered to reside under Wis. Stat. § 980.08, and the
individual is in compliance with all court orders issued under Wis. Stat.
Chapter 980.

The terms and provisions of this ordinance are severable. Should any
term or provision of this ordinance be found to be invalid by a court of
competent jurisdiction, the remaining terms and provisions shall remain
in full force and effect.

All ordinances and parts of ordinances in contravention to this
ordinance are hereby repealed.

This ordinance shall take effect and be in force from and after its
passage and publication.

12



Introduced at a regular meeting of the Common Council of the City of Franklin this
day of,2025, by Alderperson

Passed and adopted at a regular meeting of the Common Council of the City of
Franklin this day of2025.

APPROVED:

John R. Nelson, Mayor

ATTEST:

Shirley J. Roberts, City Clerk

AYES NOES ABSENT- -.

13



( Chapter 167

SEX OFFENDERS

$167-1. Purpose.
$167-2. Definitions.
$ 167-3. Residency restrictions.
$167-4. Residency restriction exceptions.
$167-5. Original domicile restriction.

§ 167-6. Child safety zones,
$167-7. Child safety zone exceptions.
$167-8. Violations and penalties.
$167-9. Holiday events and public

gatherings.

[HISTORY: Adopted by the Common Council of the City of Franklin 12-5-2006 by Ord.
No. 2006-1901; amended in its entirety 1-9-2007 by Ord. No. 2007-1905. Subsequent
amendments noted where applicable.]

$167-1. Purpose.

This chapter is a regulatory measure aimed at protecting the health and safety of children in
Franklin from the risk that convicted sex offenders may reoffend in locations close to their
residences. The City finds and declares that sex offenders are a serious threat to public safety.
When convicted sex offenders reenter society, they are much more likely than any other type
of offender to be rearrested for a new rape or sexual assault. Given the high rate of recidivism
for sex offenders and that reducing opportunity and temptation is important to minimizing the
risk of reoffense, there is a need to protect children where they congregate or play in public
places in addition to the protections afforded by state law near schools, day-care centers and
other places children frequent. The City finds and declares that in addition to schools and
day-care centers, children congregate or play at public parks.

$167-2. Definitions.

As used in this chapter and unless the context otherwise requires:

CRIME AGAINST CHILDREN Any of the following offenses set forth within the
Wisconsin Statutes, as amended, or the laws of this or any other state or the federal
government, having like elements necessary for conviction, respectively:

§ 940.225(1)
§ 940.225(2)
§ 940.225(3)
§ 940.22(2)
§ 940.30

First degree sexual assault
Second degree sexual assault
Third degree sexual assault
Sexual exploitation by therapist
False imprisonment - victim was minor
and not the offender's child

1. Editor's Note: This ordinance also superseded former Ch. 167, Sex Offenders, adopted 11-21-2006 by Ord. No.
2006-1895.
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§ 167-2 FRANKLIN CODE $167-2

§ 940.31

§ 944.01
§ 944.06
§ 944.10

§ 944.11

§ 944.12

§ 948.02(1)
§ 948.02(2)
$ 948.025

$ 948.05
$ 948.055

$ 948.06
§ 948.07
§ 948.075

§ 948.08
$ 948.095

$ 948.11(2)a) or (am)

$ 948.12
§ 948.13

§ 948.30
§971.17

§ 975.06

Kidnapping - victim was minor and not
the offender's child
Rape (prior statute)
Incest
Sexual intercourse with a child (prior
statute)
Indecent behavior with a child (prior
statute)
Enticing child for immoral purposes
(prior statute)
First degree sexual assault of a child
Second degree sexual assault of a child
Engaging in repeated acts of sexual
assault of the same child
Sexual exploitation of a child
Causing a child to view or listen to
sexual activity
Incest with a child
Child enticement
Use of a computer to facilitate a child
sex crime
Soliciting a child for prostitution
Sexual assault of a student by school
instructional staff
Exposing child to hannful
material-felony sections
Possession of child pornography
Convicted child sex offender working
with children
Abduction of another's child
Not guilty by reason of mental disease
- of an included offense
Sex Crimes Law, commitment

PERSON - A person who has been convicted of or has been found delinquent of or has
been found not guilty by reason of disease or mental defect of a sexually violent offense
and/or a crime against children.

RESIDENCE (RESIDE)- The place where a person sleeps, which may include more than
one location and may be mobile or transitory.

SEXUALLY VIOLENT OFFENSE - Shall have the meaning as set forth in $ 980.01(6),
Wis. Stats., as amended from time to time.

L
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§ 167-3 SEX OFFENDERS $167-3

$ 167-3. Residency restrictions.

A. A person shall not reside within 2,000 feet of the real property compnsmg any of the
following:

(1) Any faculty for children [whuch means a public or private school or a group home,
as defined 1n $ 48.02(7), Wis. Stats.; a residential care center for children and
youth, as defined in $ 48.02(15d), Wis. Stats.; a shelter care facility, as defined 1n
$48.02(17), Wis. Stats.; a foster home, as defined in $ 48.02(6), Wis. Stats; a
treatment foster home, as defined 1n $ 48.0217a), Wis. Stats.; a day-care center
licensed under§ 48.65, Wis. Stats.; a day-care program established under§ 120.13
(14), Stats.; a day care provider certified under $ 48.651, Wis. Stats.; or a youth
center, as defined in § 961.01(22), Wis. Stats.)]; and/or

(2) Any faculty used for:

(a) A public park, parkway, parkland, park facility;

(b) A public swimming pool;

(c) A public library;

(d) A recreational trail;

(e) A public playground;

(f) A school for children;

(g) Athletic fields used by children;

h) A movie theater;

() A day-care center;

o) The Milwaukee County Sports Complex and grounds;

(k) A ski hill open to the public;

(1) Any specialized school for children, including, but not limuted to, a
gymnastics academy, dance academy or music school;

(m) A public or private golf course or range; and

(n) Aquatic factlittes open to the public.

B. The dtstance shall be measured from the closest boundary line of the real property
supporting the residence of a person to the closest real property boundary line of the
applicable above-enumerated use(s). A map depicting the above-enumerated uses and the
resulting residency restriction distances, as amended from time to ttme, are on file in the
office of the City Clerk for public mspection.
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$ 167-4 FRANKLIN CODE

§ 167-4. Residency restriction exceptions.

A person residing within 2,000 feet of the real property comprising any of the uses
enumerated in $ 167-3, above, does not commit a Violation of this chapter if any of the
following apply:

A. The person is required to serve a sentence at a Jail, prison, juvenile facility, or other
correctional institution or facility.

B. The person has established a residence prior to the effective date of this chapter on
December 16, 2006, which is within 2,000 feet of any of the uses enumerated in $ 167-3,
above, or such enumerated use is newly established after such effective date and it is
located within such 2,000 feet of a residence of a person which was established pr1or to
the effective date of this chapter.

C. The person is a minor or ward under guardianship.

$ 167-5. Original domicile restriction.
In addition to and notwithstanding the foregoing, but subject to $167-4, above, no person and
no individual who has been convcted of a sexually volent offense and/or a crime against
children shall be pennttted to reside in the City of Franklin, unless such person was domiciled
in the City of Franklin at the time of the offense resulting in the person's most recent
conviction for committing the sexually violent offense and/or crime against children.

$ 167-6. Child safety zones.

A. No person shall enter or be present upon any real property upon which there exists any
facility used for or which supports a use of:

(1) A pubhc park, parkway, parkland, park facthty;

(2) A public swimming pool;

(3) A public library;

(4) A recreational trail;

(5) A public playground;

(6) A school for children;

(7) Athletic fields used by children;

(8) A movie theater;

(9) A day-care center;

(10) The Milwaukee County Sports Complex and grounds;

(11) A skt hdl open to the public;
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$ 167-6 SEX OFFENDERS $167-7

( (12) Any specialized school for children, including, but not limited to, a gymnastics
academy, dance academy or music school;

(13) A public or private golf course or range;

(14) Aquatic facilities open to the public; and

(15) Any facility for children (which means a public or private school or a group home,
as defined in $ 48.02(7), Wis. Stats.; a residential care center for children and
youth, as defined in $ 48.02(15d), Wis. Stats.; a shelter care facility, as defined in
$ 48.02(17, Wis. Stats.; a foster home, as defined in $ 48.02(6), Wis. Stats.; a
treatment foster home, as defined in $ 48.02(173), Wis. Stats.; a day-care center
licensed under $ 48.65, Wis. Stats.; a day-care program established under
$ 120.13(14), Wis. Stats.; a day-care provider certified under $ 48.651, Wis. Stats.;
or a youth center, as defined in $ 961.0122), Wis. Stats.].

B. A map depicting the locations of the real property supporting the above-enumerated uses,
as amended from time to time, is on file in the office of the City Clerk for public
inspection.

8 167-7. Child safety zone exceptions.
A person does not commit a violation of $ 167-6, above, and the enumerated uses may allow
such person on the property supporting such use if any of the following apply:

A. The property supporti ng an enumerated use under $ 167-6, also supports a church,
synagogue, mosque, temple or other house of religious worship (collectively "church"),
subject to the following conditions:

(1) Entrance and presence upon the property occurs only during hours of worship or
other religious program/service as posted to the public; and

(2) Written advance notice is made from the person to an individual in charge of the
church, and approval from an individual in charge of the church as designated by
the church is made in return, of the attendance by the person; and

(3) The person shall not participate in any religious education programs which include
individuals under the age of 18,

B. The property supporting an enumerated use under $ 167-6 also supports a use lawfully
attended by a person's natural or adopted child(ren), which child's use reasonably requires
the attendance of the person as the child's parent upon the property, subject to the
following conditions:

(1) Entrance and presence upon the property occurs only during hours of activity
related to the use as posted to the public; and

(2) Written advance notice is made from the person to an individual in charge of the
use upon the property, and approval from an individual in charge of the use upon
the property as designated by the owner of the use upon the property is made in
return, of the attendance by the person.
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$167-7 FRANKLIN CODE $167-9

C. The property supporting an enumerated use under $ 167-6 also supports a polling
location in a local, state or federal election, subject to the following conditions:

(1) The person is eligible to vote;

(2) The designated polling place for the person is an enumerated use; and

(3) The person enters the polling place property and proceeds to cast a ballot with
whatever usual and customary assistance is provided to any member of the
electorate, and the person vacates the property immedia tely after voting.

D, The property supporting an enumerated use under $ 167-6 also supports an elementary or
secondary school lawfully attended by a person as a student, under which circumstances
the person who is a student may enter upon that property supporting the school at which
the person is enrolled, as is reasonab ly required for the educational purposes of the
school.

$ 167-8. Violations and penalties. [Amended 10-1-2013 by Ord. No. 2013-2116]
If a person violates § 167-3, above, by establishing a residence or occupying residential
premises within 2,000 feet of those premises as described therein, without any exception(s) as
also set forth above, the City Attorney, upon referral from the Chief of Police and the written
determination by the Chief of Police that upon all of the facts and circumstances and the
purpose of this chapter such residence occupancy presents an activity or use of property that
interferes substantially with the comfortable enjoyment of life, health or safety of another or
others, shall bring an action in the name of the City in the Circuit Court for Milwaukee
County to permanently enjoin such residency as a public nuisance . If a person violates
§ 167-6 or 167-9, in addition to the aforesaid injunctive relief; such person shall be subject to
the general penalty provisions set forth under § 1-19 of the Municipal Code. Each day a
violation continues shall constitute a separate offense. In addition, the City may undertake all
other legal and equitable remedies to prevent or remove a violation of this chapter.

$ 167-9. Holiday events and public gatherings. [Added 10-1-2013 by Ord. No.
2013-2116]

It is unlawful for any person to actively take part in any public holiday event involving
children under 18 years of age where the distributing of candy or other items to children takes
place, including but not limited to Halloween trick or treating, holiday parades and other
similar public gatherings. This section does not apply to any event in which the person is the
parent or guardian of the children involved, and the person's children are the only children
present.

(
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122 S.Ct. 2017
Supreme Court of the United States

David R. McKUNE, Warden, et al., Petitioners,
v.

Robert G. LILE.
No. 00-1187.

Argued Nov. 28, 2001.Decided June 10, 2002.
Synopsis
State inmate brought $ 1983 claim against pnson officials, alleging that sexual abuse treatment program
and corresponding regulations and policies violated his Fifth Amendment right against self-mcnmmation.
The United States Distnct Court for the District ofKansas, Dale E. Saffels, J., 24 F.Suru,.2d
1152, granted summary judgment for inmate. The United States Court ofAppeals for the Tenth
Circuit, McKay. Circuit Judge, 224 F.3d 1175, affirmed, and certiorari was granted. The Supreme Court,
Justice Kennedy, held that adverse consequences faced by state prisoner for refusing to make admissions
required for participation in sexual abuse treatment program were not so severe as to amount to compelled
self-incrimination.

Reversed and remanded.

Justice O'Connor concurred in Judgment and filed opinion.
Justice Stevens dissented and filed opunon in which Justices Souter, Gmsburg and Breyer jomed.

WestHeadnotes (9)

l Prisons Sex-offender treatment
State's sexual abuse treatment program for prisoners served legitJIDate penological objective of
rehabilitation; program lasted 18 months, mvolved substantial daily counseling, and helped inmates
address sexual addiction, understand thoughts, feelings, and behavior dynamics that preceded their
offenses, and develop relapse prevention skills.
54 Cases that cite this headnote
2 Criminal Law Grounds or justification for grant ofimmunity
Prisons Sex-offender treatment
State's refusal to offer immunity from prosecution, based on admissions ofresponsibility required of state
prisoners under sexual abuse treatment program, served legitimate state interests; potential for additional
punishment aided rehabilitation by reinforcing gravity ofparticipants' offenses, and state had valid
interest in keeping open option to prosecute particularly dangerous sex offenders.
156 Cases that cite this headnote
3 Criminal Law Compelling Self-Incrimination
Privilege against self-incrimination does not terminate at jailhouse door, but fact ofvald conviction and
ensuing restrictions on liberty are essential to Fifth Amendment analysis; broad range of choices that
might infringe constitutional rights m free society fall within expected conditions of confinement of those
who have suffered lawful conviction. U.S.C.A. Const.Amend. 5.
80 Cases that cite this headnote
4 Criminal Law Compellng Self-Incrimination
Prisons Sex-offender treatment
Prison clinical rehabihtation program, which is acknowledged to bear rational relation to legitimate
penological objective, does not violate privilege against compelled self-incnmmation if adverse
consequences inmate faces for not participating are related to program objectives and do not constitute
atyp1cal and s1gnuficant hardships in relation to ordmary mc1dents ofprison life. (Per Justice Kennedy,
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with the ChiefJustice and two Justices concurring, and one Justice concurring in judgment). U.S.C.A.
Const.Amend. 5.
171 Cases that cite this headnote

Criminal Lay Compelling Self-Incrimination
Prisons Sex-offender treatment
Prisons Sex offenses and offenders
Adverse consequences faced by state prisoner for refusing to make admissions required for participation
in sexual abuse treatment program were not so severe as to amount to compelled self-incrimination;
refusal did not extend prisoner's prison term or affect his eligibility for good time credits or parole, but
rather left him subject to reduction ofprivileges and transfer out of unit where program was being
offered. U.S.C.A. Const.Amends. 5, 14.
200 Cases that cite this headnote
6 Prisons Housing assignments and units; transfer within facility
Decision where to house inmates is at core of prison administrators' expertise.
309 Cases that cite this headnote
7 Prisons Care, Custody, Confinement, and Control
Essential tool ofprison administration is authority to offer inmates various incentives to behave, and
Constitution accords prison officials wide latitude to bestow or revoke these perquisites as they see fit.
92 Cases that cite this headnote
8Prisons Particular violations, punishments, deprivations, and conditions
Determining what constitutes unconstitutional compulsion in prison context involves question of
judgment; court must decide whether consequences of inmate's choice to remain silent are closer to
physical torture against which Constitution clearly protects or de minimis harms against which it does
not. U.S.C.A. Const.Amend. 5.
37 Cases that cite this headnote
9 Criminal Law Compelling Self-Incrimination
Government does not have to make exercise ofFifth Amendment privilege against self-incrimination cost
free. U.S.C.A. Const.Amend. 5.
91 Cases that cite this headnote

2019 24 Syllabus
Respondent was convicted of rape and related crimes. A few years before his scheduled release, Kansas
prison officials ordered respondent to participate in a Sexual Abuse Treatment Program (SATP). As part
of the program, participating inmates are required to complete and sign an "Admission ofResponsibility"
form, in which they accept responsibility for the crimes for which they have been sentenced, and
complete a sexual history form detailing all prior sexual activities, regardless ofwhether the activities
constitute uncharged criminal offenses. The information obtained from SATP participants is not
privileged, and might be used against them in future criminal proceedings. There is no evidence, however,
that incriminating information has ever been disclosed under the SATP. Officials informed respondent
that if he refused to participate in the SATP, his prison privileges would be reduced, resulting in the
automatic curtailment of his visitation rights, earnings, work opportunities, ability to send money to
family, canteen expenditures, access to a personal television, and other privileges. He also would be
transferred to a potentially more dangerous maximum-security unit. Respondent refused to participate in
the SATP on the ground that the required disclosures ofhis criminal history would violate his Fifth
Amendment privilege against compelled self-incrimination. He brought this action for injunctive relief
under 42 U.S.C. § 1983. The District Court granted him summary judgment. Affirming, the Tenth Circuit
held that the compelled self-incrimination prohibited by the Fifth Amendment can be established by
penalties that do not constitute deprivations ofprotected liberty interests under the Due Process Clause;
ruled that the automatic reduction in respondent's prison privileges and housing accommodations was
such a penalty because of its substantial impact on him; declared that respondent's information would be
sufficiently incriminating because an admission ofculpability regarding his crime ofconviction would
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create a nsk of a peIJury prosecution, and concluded that, although the SATP served Kansas' important
mterests m rehab1htatmg sex offenders and promotmg public safety, those mterests could be served
without volatmng the Const1tut1on by treating Inmate admissions as pnvleged or by grantmg Inmates use
1mmunty.

Held The Judgment is reversed, and the case is remanded

224 F.3d 1175, reversed and remanded.

*25 Justice KENNEDY,Jomed by THE CHIEF WSTICE, Justice SCALIA, and Justice THOMAS,
concluded that the SATP serves a vital penological purpose, and that offenng inmates mimmal mcentlves
to participate does not amount to compelled self-mcrimmation prolnbited by the Fifth Amendment Pp.
2024-2032.

(a) The SATP is supported by the legitimate penological obJective ofrehabihtat10n. The SATP lasts 18
months; mvolves substantial dally counseling; and helps mmates address sexual addiction, understand the
thoughts, feelmgs, and behavior dynamics that precede their offenses, and develop relapse prevention
skills. Pp. 2024-2025

(b) The mere fact that Kansas does not offer legal unmumty from prosecut10n based on statements made
m the course ofthe SATP does not render the program mvalid. No inmate has ever been charged or
prosecuted for any offense based on such mformation, and there is no contention that the program is a
mere subterfuge 2020 for the conduct ofa criminal investigation. Rather, the refusal to offer use
1mmunity serves two legitimate state mterests. (1) The potential for additional pumshment remforces the
gravity ofthe participants' offenses and thereby aids in their rehabilitation; and (2) the State confirms 1ts
vahd interest in deterrence by keeping open the opt1on to prosecute a particularly dangerous sex offender.
P. 2025.

(c) The SATP, and the consequences for nonparticipatlon m it, do not combine to create a compuls1on
that encumbers the constitutional nght not to mcrimmate oneself. Pp. 2025-2032.

(1) The pnson context is important in we1glnng respondent's constitutional claim: A broad range of
ch01ces that m1ght infringe constitutional nghts m a free society fall withm the expected conditions of
confinement of those lawfully convicted. The limitation on prisoners' pnvleges and nghts also follows
from the need to grant necessary authonty and capacity to officials to admmister the pnsons.
See, e.g , Turner v Safley, 482 U.S. 78, 107 S.Ct. 2254. 96 L.Ed.2d 64. The Court's holding m Sandin v
Conner, 515 U.S. 472,484, 115 S.Ct. 2293, 132 L.Ed.2d 418, that challenged pnson conditions cannot
give rise to a due process volaton unless they constitute "atyp1cal and significant hardship[s] on
[inmates] m relation to the ordinary mnc1dents ofpnson life," may not provide a precise parallel for
determining whether there is compelled self-1ncnmmnaton, but does provide useful instruction. A prison
cl1n1cal rehab1h1tation program, wh1ch 1s acknowledged to bear a ratonal relation to a legit1mate
penolog1cal obJect1ve, does not violate the pnvilege against compelled self-incrimination 1f the adverse
consequences an inmate faces for not part1c1patmg are related to the program obJecttves and do not
constitute atypical and significant hardships in relation to the ordmary mcidents ofpnson hfe
Cf., eg,Baxter v Palmgano, 425 U.S. 308, 319-320, 96 S.Ct. 1551, 47 L.Ed.2d 810. Pp. 2025-2027

26 (2) Respondent's decision not to participate m the SATP dud not extend hus pnson term or affect h1s
elgiblrty for good-tmme credits or parole. He 1stead complains about hus possible transfer from the
medium-secunty unit where the program ts conducted to a less desirable maxrmum-security urut. The
transfer, however, is not mtended to purush pnsoners for exercising thetr Fifth Amendment nghts Rather,
1t 1s inc1dental to a legitimate penolog1cal reason Due to brmted space, inmates who do not participate m
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their respective programs must be moved out of the facility where the programs are held to make room for
other inmates. The decision where to house inmates is at the core ofprison administrators' expertise.
See Meachum v. Fano, 427 US 215, 225, 96S.CL 2532, 49 L.Ed.2d 451. Respondent also complains
that his privileges will be reduced. An essential tool ofprison administration, however, is the authority to
offer inmates various incentives to behave. The Constitution accords prison officials wide latitude to
bestow or revoke these perquisites as they see fit. SeeHewitt v. Helms, 459 U.S. 460,467, n. 4, 103 S.Ct.
864, 74 L.Ed.2d 675. Respondent fails to cite a single case from this Court holding that the denial of
discrete prison privileges for refusal to participate in a rehabilitation program amounts to unconstitutional
compulsion. Instead, he relies on the so-called penalty cases, see, e.g., Spevack v. Klein, 385 U.S. 511, 87
S.Ct. 625, 17 L.Ed.2d 574, which involved free citizens given the choice between invoking the Fifth
Amendment privilege and sustaining their economic livelihood, see, e.g., id., at 516, 87 S.Ct. 625. Those
cases did not involve legitimate rehabilitative programs conducted within prison walls, and they are not
easily extended to the prison context, where inmates surrender their rights to pursue a livelihood and to
contract freely with the State. Pp. 2027-2028.

(3) Determining what constitutes unconstitutional compulsion involves a question ofjudgment: Courts
must decide **2021 whether the consequences of an inmate's choice to remain silent are closer to the
physical torture against which the Constitution clearly protects or the de minimis harms against which it
does not. The Sandin framework provides a reasonable means ofassessing whether the response ofprison
administrators to correctional and rehabilitative necessities are so out of the ordinary that one could
sensibly say they rise to the level of unconstitutional compulsion. Pp. 2028-2029.

(d) Prison context or not, respondent's choice is marked less by compulsion than by choices the Court has
held give no rise to a self-incrimination claim. The cost to respondent of exercising his Fifth Amendment
privilege-denial of certain perquisites that make his life in prison more tolerable-is much less than that
borne by the defendant in, e.g., McGautha v. California, 402 U.S. 183,217, 91 S.Ct. 1454, 28 L.Ed.2d
7ll, where the Court upheld a procedure that allowed statements made by a criminal defendant 27 to
mitigate his responsibility and avoid the death penalty to be used against him as evidence ofhis guilt. The
hard choices faced by the defendants in, e.g., Baxter v. Palmigiano, supra, at 313, 96 S.CL 1551; Ohio
Adult Parole Authority v. Woodard, 523 U.S. 272, 287-288,118 S.Ct. 1244, 140 L.Ed.2d
387; and Minnesota v. Murphy, 465 U.S. 420,422, 104 S.Ct. 1136, 79 L.Ed.2d 409, further illustrate that
the consequences respondent faced did not amount to unconstitutional compulsion. Respondent's attempt
to distinguish the latter cases on dual grounds-that (1) the penalty here followed automatically from his
decision to remain silent, and (2) his participation in the SATP was involuntary-is unavailing. Neither
distinction would justify departing from this Court's precedents. Pp. 2029-2031.

(e) Were respondent's position to prevail, there would be serious doubt about the constitutionality of the
federal sex offender treatment program, which is comparable to the Kansas program. Respondent is
mistaken as well to concentrate on a so-called reward/penalty distinction and an illusory baseline against
which a change in prison conditions must be measured. Finally, respondent's analysis would call into
question the constitutionality ofan accepted feature of federal criminal law, the downward adjustment of
a sentence for acceptance of criminal responsibility. Pp. 2031-2032.

-
Justice O'CONNOR acknowledged that the Court is divided on the appropriate standard for evaluating
compulsion for purposes of the Fifth Amendment privilege against self-incrimination in a prison setting,
but concluded that she need not resolve this dilemma because this case indisputably involves burdens
rather than benefits, and because the penalties assessed against respondent as a result of his failure to
participate in the Sexual Abuse Treatment Program (SATP) are not compulsive on any reasonable test.
The Fifth Amendment's text does not prohibit all penalties levied in response to a person's refusal to
incriminate himself or herself-it prohibits only the compulsion of such testimony. The Court's so-called
"penalty cases" establish that the potential loss of one's livelihood through, e.g., the loss of
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employment, Uniformed Sanitation Men Ass'n, Inc. v. Commissioner ofSanitation of City ofNew
York, 392 U.S 280, 88 S.CL 1917, 20L.Ed.2d 1089, and the loss of the right to participate in political
associations and to hold public office, Lefkowitz v. Cunningham, 431 US. 80I, 97 S.CL2132, 53 L.Ed.2d
l, are capable of coercing incriminating testimony. Such penalties, however, are far more significant that
those facing respondent: a reduction in incentive level and a corresponding transfer from medium to
maximum security. In practical terms, these changes involve restrictions on respondent's prison privileges
and living conditions that seem minor. Because the prison is responsible for caring for respondent's basic
needs, his ability to support himself is not implicated 28 by the reduction **2022 of his prison wages.
While his visitation is reduced, he still retains the ability to see his attorney, his family, and clergy. The
limitation on his possession of personal items, as well as the amount he is allowed to spend at the canteen,
may make his prison experience more unpleasant, but seems very unlikely to actually compel him to
incriminate himself. Because it is his burden to prove compulsion, it may be assumed that the prison is
capable of controlling its inmates so that respondent's personal safety is not jeopardized by being placed
in maximum security, at least in the absence of proof to the contrary. Finally, the mere fact that the
penalties facing respondent are the same as those imposed for prison disciplinary violations does not
make them coercive. Thus, although the plurality's failure to set forth a comprehensive theory of the Fifth
Amendment privilege against self-incrimination is troubling, its determination that the decision below
should be reversed is correct. Pp. 2032-2035.

KENNEDY, J., announced the judgment of the Court and delivered an opinion, in which REHNQUIST,
C.J., and SCALIA and THOMAS, JJ., joined. O'CONNOR, J.,filed an opinion concurring in the
judgment,post, p. 2032. STEVENS, J., filed a dissenting opinion, in
which SOUTER, GINSBURG, and BREYER, JJ.,joined,post, p. 2035.
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Opinion

29 Justice KENNEDY announced the judgment of the Court and delivered an opinion, in which THE
CHIEF JUSTICE, Justice SCALIA, and Justice THOMAS join.

Respondent Robert G. Lile is a convicted sex offender in the custody of the Kansas Department of
Corrections (Department). A few years before respondent was scheduled to reenter society, Department
officials recommended that he enter a prison treatment program so that he would not rape again upon
release. While there appears to be some difference of opinion among experts in the field, Kansas officials
and officials who administer the United States prison system have made the determination that it is of
considerable importance for the program participant to admit having committed the crime for which he is
being treated and other past offenses. The first and in many ways most crucial step in the Kansas
rehabilitation program thus requires the participant to confront his past crimes so that he can begin to
understand his own motivations and weaknesses. As this initial step can be a most difficult one, Kansas
offers sex offenders incentives to participate in the program.

Respondent contends this incentive system violates his Fifth Amendment privilege against self
incrimination. Kansas' rehabilitation program, however, serves a vital penological purpose, and offering
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inmates minimal incentives to participate does not amount to compelled self-incrimination prohibited by
the Fifth Amendment.

In 1982, respondent lured a high school student into his car as she was returning home from school. At
gunpoint, respondent forced the victim to perform oral sodomy on him *30 and then drove to a field
where he raped her. After the sexual assault, the victim went to her school, where, crying and upset, she
reported the crime. The police arrested respondent 2023 and recovered on his person the weapon he
used to facilitate the crime. State v. Lile, 237 Kan 210,211-212,699 P.2d 456, 457-458 (0985). Although
respondent maintained that the sexual intercourse was consensual, a jury convicted him of rape,
aggravated sodomy, and aggravated kidnaping. Both the Kansas Supreme Court and a Federal District
Court concluded that the evidence was sufficient to sustain respondent's conviction on all charges.
See id., at 211, 699 P,2d, at 458; 45 F.Supp.2d 1157, 1161 (Kan.1999).

In 1994, a few years before respondent was scheduled to be released, prison officials ordered him to
participate in a Sexual Abuse Treatment Program (SATP). As part of the program, participating inmates
are required to complete and sign an "Admission ofResponsibility" form, in which they discuss and
accept responsibility for the crime for which they have been sentenced. Participating inmates also are
required to complete a sexual history form, which details all prior sexual activities, regardless ofwhether
such activities constitute uncharged criminal offenses. A polygraph examination is used to verify the
accuracy and completeness of the offender's sexual history.

While information obtained from participants advances the SATP's rehabilitative goals, the information is
not privileged. Kansas leaves open the possibility that new evidence might be used against sex offenders
in future criminal proceedings. In addition, Kansas law requires the SATP staff to report any uncharged
sexual offenses involving minors to law enforcement authorities. Although there is no evidence that
incriminating information has ever been disclosed under the SATP, the release of information is a
possibility.

Department officials informed respondent that if he refused to participate in the SATP, his privilege status
would be reduced from Level III to Level I. As part of this reduction, *31 respondent's visitation rights,
earnings, work opportunities, ability to send money to family, canteen expenditures, access to a personal
television, and other privileges automatically would be curtailed. In addition, respondent would be
transferred to a maximum-security unit, where his movement would be more limited, he would be moved
from a two-person to a four-person cell, and he would be in a potentially more dangerous environment.

Respondent refused to participate in the SATP on the ground that the required disclosures ofhis criminal
history would violate his Fifth Amendment privilege against self-incrimination. He brought this action
under Rev. Stat. § 1979, 42 U.S.C. § 1983, against the warden and the secretary of the Department,
seeking an injunction to prevent them from withdrawing his prison privileges and transferring him to a
different housing unit.

After the parties completed discovery, the United States District Court for the District ofKansas entered
summary judgment in respondent's favor. 24 F.Supp.2d 1152 (1998). The District Court noted that
because respondent had testified at trial that his sexual intercourse with the victim was consensual, an
acknowledgment of responsibility for the rape on the "Admission ofGuilt" form would subject
respondent to a possible charge ofperjury. Id., at 1157. After reviewing the specific loss ofprivileges and
change in conditions of confinement that respondent would face for refusing to incriminate himself, the
District Court concluded that these consequences constituted coercion in violation of the Fifth
Amendment.
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The Court of Appeals for the Tenth Circuit affirmed. 224 F.3d 1175 (2000). It held that the compulsion
element of a Fifth Amendment claim can be established by penalties that do not constitute deprivations of
protected liberty interests under the Due Process Clause. Id., at 1183. It held that the reduction in prison
privileges and housing accommodations was a penalty, both because of its substantial impact 32 *32on
the inmate and because that impact was identical to the punishment imposed 2024 by the Department
for serious disciplinary infractions. In the Court ofAppeals' view, the fact that the sanction was
automatic, rather than conditional, supported the conclusion that it constituted compulsion. Moreover,
because all SATP files are subject to disclosure by subpoena, and an admission ofculpability regarding
the crime of conviction would create a risk of a perjury prosecution, the court concluded that the
information disclosed by respondent was sufficiently incriminating. Id., at 1180. The Court ofAppeals
recognized that the Kansas policy served the State's important interests in rehabilitating sex offenders and
promoting public safety It concluded, however, that those interests could be served without violating the
Constitution, either by treating the admissions of the inmates as privileged communications or by granting
inmates use immunity. Id., at 1192.

We granted the warden's petition for certiorari because the Court ofAppeals has held that an important
Kansas prison regulation violates the Federal Constitution. 532 US. I0I8, 12IS.CL 1955, 149 L.Ed.2d
752 (2001).

II
Sex offenders are a serious threat in this Nation. In 1995, an estimated 355,000 rapes and sexual assaults
occurred nationwide. U.S. Dept. of Justice, Bureau of Justice Statistics, Sex Offenses and Offenders 1
(1997) (hereinafter Sex Offenses); U.S. Dept. of Justice, Federal Bureau of Investigation, Crime in the
United States, 1999, Uniform Crime Reports 24 (2000). Between 1980 and 1994, the population of
imprisoned sex offenders increased at a faster rate than for any other category of violent crime. See Sex
Offenses 18. As in the present case, the victims of sexual assault are most often juveniles. In 1995, for
instance, a majority of reported forcible sexual offenses were committed against persons under 18 years
of age. University ofNew Hampshire, Crimes Against Children Research Center, Fact Sheet 5; Sex
Offenses 24. Nearly 4 in 10 imprisoned violent *33 sex offenders said their victims were 12 or
younger. Id., at iii.

When convicted sex offenders reenter society, they are much more likely than any other type ofoffender
to be rearrested for a new rape or sexual assault. See id., at 27; U.S. Dept. of Justice, Bureau of Justice
Statistics, Recidivism ofPrisoners Released in 1983, p. 6 (1997). States thus have a vital interest in
rehabilitating convicted sex offenders.

Therapists and correctional officers widely agree that clinical rehabilitative programs can enable sex
offenders to manage their impulses and in this way reduce recidivism. See U.S. Dept. ofJustice, Nat.
Institute ofCorrections, A Practitioner's Guide to Treating the Incarcerated Male Sex Offender xiii ( 1988)
("[T]he rate of recidivism of treated sex offenders is fairly consistently estimated to be around 15%,"
whereas the rate of recidivism ofuntreated offenders has been estimated to be as high as 80%. "Even if
both of these figures are exaggerated, there would still be a significant difference between treated and
untreated individuals"). An important component of those rehabilitation programs requires participants to
confront their past and accept responsibility for their misconduct. Id., at 73. "Denial is generally regarded
as a main impediment to successful therapy," and "[t]herapists depend on offenders' truthful descriptions
of events leading to past offences in order to determine which behaviours need to be targeted in therapy."
H. Barbaree, Denial and Minimization Among Sex Offenders: Assessment and Treatment Outcome, 3
Forum on Corrections Research, No. 4, p. 30 (1991). Research indicates that offenders who deny all
al legations ofsexual abuse are three times more likely to fail in treatment than those who admit even
partial complicity See B. Maletzk:y & K. McGovern, Treating the Sexual Offender 253-255 (1991).
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**2025 The critical first step in the Kansas SATP, therefore, is acceptance of responsibility for past
offenses. This gives inmates a basis to understand why they are being punished 34 and to identify the
traits that cause such a frightening and high risk of recidivism. As part of this first step, Kansas requires
each SATP participant to complete an "Admission ofResponsibility" form, to fill out a sexual history
form discussing their offending behavior, and to discuss their past behavior in individual and group
counseling sessions.

l The District Court found that the Kansas SATP is a valid "clinical rehabilitative program," supported by
a "legitimate penological objective" in rehabilitation. 24 F.Supp.2d, at l 163. The SATP lasts for 18
months and involves substantial daily counseling. It helps inmates address sexual addiction; understand
the thoughts, feelings, and behavior dynamics that precede their offenses; and develop relapse prevention
skills. Although inmates are assured of a significant level of confidentiality, Kansas does not offer legal
immunity from prosecution based on any statements made in the course of the SATP. According to
Kansas, however, no inmate has ever been charged or prosecuted for any offense based on information
disclosed during treatment. Brief for Petitioners 4-5. There is no contention, then, that the program is a
mere subterfuge for the conduct of a criminal investigation.

2As the parties explain, Kansas' decision not to offer immunity to every SATP participant serves two
legitimate state interests. First, the professionals who design and conduct the program have concluded that
for SATP participants to accept full responsibility for their past actions, they must accept the proposition
that those actions carry consequences. Tr. ofOral Arg. 11. Although no program participant has ever been
prosecuted or penalized based on information revealed during the SATP, the potential for additional
punishment reinforces the gravity of the participants' offenses and thereby aids in their rehabilitation. If
inmates know society will not punish them for their past offenses, they may be left with the false
impression that society does not consider those crimes to be serious ones. The practical effect of
guaranteed 35 immunity for SATP participants would be to absolve many sex offenders of any and all
cost for their earlier crimes. This is the precise opposite of the rehabilitative objective.

Second, while Kansas as a rule does not prosecute inmates based upon information revealed in the course
of the program, the State confirms its valid interest in deterrence by keeping open the option to prosecute
a particularly dangerous sex offender. Brief for 18 States as Amici Curiae 11. Kansas is not alone in
declining to offer blanket use immunity as a condition of participation in a treatment program. The
Federal Bureau ofPrisons and other States conduct similar sex offender programs and do not offer
immunity to the participants. See, e.g., Ainsworth v. Risley, 244 F,3d 209, 214 (C.A. l 2001) (describing
New Hampshire's program).

The mere fact that Kansas declines to grant inmates use immunity does not render the SATP invalid.
Asking at the outset whether prison administrators can or should offer immunity skips the constitutional
inquiry altogether. If the State ofKansas offered immunity, the self-incrimination privilege would not be
implicated. See, e.g., Kastigar v. United States, 406 US. 441,453,92 S.CL 1653, 32 L.Ed.2d 212
(1972); Brown v. Walker, 161 US. 591, 610, 16 S.CL 644,40 L.Ed. 819 (1896). The State, however, does
not offer immunity. So the central question becomes whether the State's program, and the consequences
for nonparticipation in it, combine to create a compulsion that encumbers the constitutional right. If there
is compulsion, the State cannot continue the program in its present form; and the alternatives, as will be
discussed, defeat the program's objectives.

2026 The SATP does not compel prisoners to incriminate themselves in violation of the Constitution.
The Fifth Amendment Self-Incrimination Clause, which applies to the States via the Fourteenth
Amendment, Malloy v. Hogan, 378 US. 1, 84 S.CL 1489, 12 L.Ed.2d 653(1964), provides that no person
"shall be compelled in any criminal case to be a witness against himself." The "Amendment speaks of
compulsion," 36 United States v. Mania, 317 US 424,427,63 S.CL 409, 87 L.Ed. 376(1943), and the
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Court has insisted that the "constitutional guarantee 1s only that the witness not be compelled to grve self
mcnmmatmg testimony." United States v Washungton, 431 U.S 181, 188, 97 S.Ct 1814, 52 L Ed.2d 238
(1977). The consequences mn quest1on here-a transfer to another pnson where televis10n sets are not
placed mn each inmate's cell, where exercise faclitres are not readily available, and where work and wage
opportunut1es are more lmted-are not ones that compel a pnsoner to speak about his past cnmes despite a
desire to remam sllent. The fact that these consequences are imposed on pnsoners, rather than ordinary
c1t1zens, moreover, 1s important mn wenghmgrespondent's constrtuttonal claim.

3 The prvlege against self-Incrmmaton does not termmate at the Jailhouse door, but the fact of a vahd
convct1on and the ensumg restnctons on liberty are essential to the Fifth Amendment analysis. Sandmn v
Conner, 515 U.S. 472,485,115 S.Ct. 2293, 132 L.Ed.2d 418 (1995) ("[L]awful Incarceration bnngs
about the necessary withdrawal or lum1tat1on ofmany prvleges and nghts, a retractionJustified by the
cons1derat1ons underlying our penal system" (citaton and internal quotationmarks omitted)). A broad
range of choices that might infringe consttuttonal nghts mn a free society fall within the expected
conditions of confinement of those who have suffered a lawful conviction.

The Court has instructed that rehablrtaton 1s a legitimate penolog1cal interest that must be weighed
against the exercise of an mmate's liberty. See, e.g., O'Lone v. Estate ofShabazz, 482 U.S. 342, 348, 351,
107 S.CL 2400, 96 L.Ed.2d 282 (1987). Smee "most offenders will eventually return to society, [a]
paramount objective of the correct10ns system is the rehabthtatton of those committed to its custody." Pell
v Procuner, 417 U.S. 817,823, 94 S.Ct. 2800, 41 L.Ed.2d495 (1974). Acceptance ofresponsibthty in
tum demonstrates that an offender '1s ready andwllug to admit his cnme and to enter the correctional
system in a frame ofmmd that affords hope for success m rehab1htation over a shorter period *3 7 of tIIDe
than might otherwise be necessary." Brady v UnitedStates, 397 U.S. 742, 753, 90 S.Ct 1463, 25 L.Ed.2d
747 (1970).

The l1m1tat1on on prisoners' pnvleges andnghts also follows from the need to grant necessary authonty
and capacity to federal and state officials to admmister the prisons. See, e.g, Turner v Safley, 482 U.S.
78, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987) "Runnmg a prison is anmordinately difficult undertakmg that
requires expertise, planning, and the commitment ofresources, all ofwhich are peculiarly within the
province of the legislative and executive branches of government" Id, at 84-85, 107 S.Ct. 2254. To
respect these imperatives, courts must exercise restramt in superv1smg the mmutiae of prison
life. Ibid Where, as here, a state penal system is mvolved, federal courts have "additional reason to
accord deference to the appropriate prison authorities."Ibid.

4 For these reasons, the Courtm Sandn held that challenged prison conditions cannot give nse to a due
process violation unless those conditions constitute "atypical and significant hardship[s] on [inmates] 1n
relation to the ordinary mcidents of pnson hfe." See 515 U.S, at 484, 115 S Ct. 2293. The determinat10n
under Sandzn whether a pnsoner's hberty mterest has been curtatledmay not provide a precise parallel for
determining whether there 1s compelled self-mcnminat1on, but 1t does 2027rovde useful instruct1on
for answering the latter mqutry. Sandin and its counterparts underscore the axiom that a convicted felon's
hfe m prison differs from that of an ordmary c1tzen. In the context of a legitimate rehabilitation program
for pnsoners, those same considerations are relevant to our analysts The compulsion inqmry must
consider the s1gnficant restraints already mherent m pnson life and the State's own vital mterests m
rehabihtation goals and procedures w1thm the pnson system. A pnson chmcal rehabilitation program,
which is acknowledged to bear a ratonal relat1on to a legitimate penologtcal objective, does not v1olate
the pnvlege against self-1cm1nation 1f the adverse *38 consequences an mmate faces for not
participating are related to the program objectives and do not constitute atyp1cal and s1gm1ficant hardships
m relation to the ordmary mcidents of pnson hfe

9



Along these lmes, this Court has recogmzed that lawful conv1ct1on and mcarcerat10n necessanly place
hm1tat10ns on the exercise of a defendant's prvlege against self-mncrmmmnaton See, e.g, Baxter v
Palmgano, 425 U S. 308, 96 S.Ct. 1551, 47 L Ed.2d 810 (1976). Baxter declmed to extend to pnson
d1sc1plmary proceedmgs the rule ofGriffin v California, 380 U.S. 609, 85 S.Ct. 1229, 14 L Ed.2d 106
(1965). that the prosecution may not comment on a defendant's silence at tnal. 425 U.S., at 319-320, 96
S Ct. 1551. As the Court explained, "[d]sciplunary proceedings m state pnsons .. mvolve the correctional
process and important state mterests other than conviction for cnme." Id, at 319, 96 S Ct. 1551 The
mmate in Baxter no doubt felt compelled to speak mn one sense of the word. The Court, considenng the
level of compuls10n m hght ofthe pnson settmg and the State's mterests m rehabihtatton and orderly
admmnustrat1on, nevertheless rejected the 1mate's self-incrimination clamm.

S In the present case, respondent's dec1s1on not to part1c1pate in the Kansas SATP did not extend hus term
of incarceration Nor dud hs decs1on affect hs el1gbtluty for good-time credits or parole. 224 F.3d, at
1182. Respondent mstead complams that ifhe remams silent about his past cnmes, he will be transferred
from the medmm-secunty umt-where the program is conducted-to a less desirable maximum-secunty
unit.

No one contends, however, that the transfer 1s mtended to pumsh pnsoners for exerc1smg therr Fifth
Amendment nghts. Rather, the lm1tat1on on these nghts is 1c1dental to Kansas' legitimate penolog1cal
reason for the transfer: Due to limited space, inmates who do not part1c1pate m therr respective programs
will be moved out ofthe facihty where the programs are held to make room for other mmates. As the
Secretary ofCorrections has explamed, "it makes no 39 sense to have someone who's not partlcipatmg
1n a program takmg up a bed m a settmg where someone else who may be wllmng to participate m a
program could occupy that bed and part1c1pate in a program." App. 99.

6It1s well settled that the dec1s10n where to house inmates 1s at the core ofpnson adrnimstrators'
expertise. See Meachum v. Fano, 427 U.S. 215, 225, 96 S.Ct. 2532, 49 L.Ed.2d 451 (1976). For this
reason the Court has not reqmred adm1mstrators to conduct a hearing before transfemng a pnsoner to a
bed m a different pnson, even 1f"hfe m one prison is much more disagreeable than in another." Ibid The
Court has cons1dered the proposition that a pnsoner mn a more comfortable faculty might begin to feel
entitled to remam there throughout his term ofincarceratton. The Court has concluded, nevertheless, that
this expectation "ts too ephemeral and msubstantial to tngger procedural due process protections as long
as pnson officials have d1scret1on to transfer him for whatever reason or for no reason at all." Id, at 228,
96 S.Ct. 2532.Thts logic has equal force mn analyzing respondent's self-mncnmmnat1on clam.

2028 7 Respondent also complams that he will be demoted from Level III to Level I status as a result of
hs dec1s1on not to participate. Thus demotion means the loss ofhis personal televs1on, less access to
pnson organ1zat10ns and the gym area; a reduction mn certam pay opportunities and canteen prvleges;
and restricted vsitaton nghts. App. 27-28. An essential tool ofprison administration, however, 1s the
authonty to offer inmates vanous mcentives to behave. The Constitution accords prison officials wide
latitude to bestow or revoke these perqms1tes as they see fit. Accordmgly, Hewitt v Helms, 459 U.S. 460,
467, n. 4, 103 S Ct. 864, 74 L.Ed.2d 675 (1983). held that an inmate's transfer to another factlity did not
m itself implicate a hberty interest, even though that transfer resulted m the loss of"access to vocational,
educational, recreational, and rehab1htattve programs." Respondent concedes that no liberty mterest 1s
implicated m thts case. Tr. ofOral Arg. 45. To be sure, cases lke Meachum and 40Hewtt mvolved the
Due Process Clause rather than theprivtlege agamst compelled self-mcnmmatton. Those cases
neverthelessunderscore the ax1om that, by virtue oftheir convct1ons, 1nmates must expect s1gnuficant
restnctons, inherent mn pnson lfe, on nghts and prvleges free citizens take for granted.

Respondent fails to crte a single case from thus Court holding that the den1al ofdiscrete pr1son prvleges
for refusal to participate mn a rehab1l1tat1on program amounts to unconstitutional compulsion. Instead,
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relymg on the so-called penalty cases, respondent treats the fact of his mcarcerat10n as if 1 t were
irrelevant. See, eg, Garrty v New Jersey, 385 U S 493, 87 S Ct. 616, 17 L.Ed 2d 562 (1967), Spevack
v Klem, 385 U s 511,87 S Ct. 625, 17 L.Ed.2d 574 (1967) Those cases, however, mvolved free citizens
given the choice between mvokmng the Fifth Amendment prvlege and sustamnmg their economic
hvehhood. See, e g, id, at 516, 87 S Ct 625("[T]hreat of disbarment and the loss of profess1oal
standmg, professional reputation, and of hvehhood are powerful forms of compuls10n") Those pnnciples
are not easily extended to the pnson context, where mmates surrender upon mcarceration their nghts to
pursue a hvehhood and to contract freely with the State, as well as many other baste freedoms The
persons who asserted rights m Garrty and Spevack had not been convicted of a cnme It would come as a
surpnse 1f Spevackstands for the propos1ton that when a lawyer has been disbarred by reason of a final
cnmmal conv1ct10n, the court or agency considenng remstatement of the nght to practice law could not
consider that the disbarred attomey has admittedhs gult and expressed contnt1on. Indeed, th1s
cons1derat1on 1s often grven dspos1trve we1ght by thus Court Itself on routine motions for reinstatement
The current case is more complex, of course, m that respondent 1s also reqmred to discuss other crmmnal
acts for which he might still be hable for prosecution. On this point, however, there 1s stll a crt1cal
d1stmct10n between the mstant case and Garrity or Spevack. Unhke those cases, *41 respondent here is
asked to discuss other past cnmes as part of a legit1mate rehabltatrve program conducted within pr1son
walls.

To reject out of hand these cons1deratons would be to 1gnore the State's Interests 1n offenng rehab1h1tat1on
programs and provdmg for the efficient admmnstrat1on of 1ts pr1sons. There 1s no mnd1cat1on that the
SATP Is an elaborate attempt to avmd the protections offered by the pnv1lege agamst compelled self
mcnmmat10n. Rather, the program serves an important social purpose. It would be bitter med1cme to treat
as 1relevant the State's legitimate mterests and to mvahdate the SATP on the ground that 1t mcdentally
burdens an 1mate's nght to remamn s1lent.

8 Determining what constitutes unconstitutional compuls1on1volves a quest1on ofjudgment Courts
must decide whether the consequences of an 1mate's choice to remamn s1lent are closer to
the **2029 physical torture agamst which the Constitut10n clearly protects or the de mnms harms
agamst which 1t does not. The Sandznframeworkprovides a reasonable means of assessmng whether the
response ofpnson adm1mstrators to correctional and rehab1htattve necessities are so out of the ordmary
that one could sensibly say they nse to the level of unconstttut10nal compulsion.

9 Pnson context or not, respondent's ch01ce 1s marked less by compuls10n than by choices the Court has
held give no nse to a self-mncnmmaton clamm. The "cnmmnal process, Ike the rest of the legal system, is
replete with situations reqmnng the makmg of difficult Judgments as to which course to follow Although
a defendant may have a nght, even of constitutional dtmens10ns, to follow whichever course he chooses,
the Constitution does not by that token always forbid requiring hum to choose "McGautha v
California, 402 U.S 183,213,91 S.Ct 1454, 28 L.Ed.2d 711 (197(citation and mtemal quotation
marks omitted). It is well settled that the government need not make the exercise of the Fifth Amendment
prvlege cost free See, eg,42 Jenkans v Anderson, 447 U.S 231,238, 100 S.Ct. 2124, 65 L Ed 2d 86
(1980) (a cnmmal defendant's exercise of hus Fifth Amendment pnvlege pr1or to arrest may be used to
1mpeach his credibility at tnal), Willams v Florda, 399 U.S 78, 84-85, 90 S Ct 1893, 26 L.Ed 2d 446
(1970) (a cnmmnal defendant may be compelled to disclose the substance of an ahb1 defense pnor to tnal
or be barred from assertmg 1t)

The cost to respondent of exercising hs Fifth Amendment prvlege-den1al of certain perqu1sates that
make his life m pnsonmore tolerable-ts much less than that borne by the defendant 1McGautha There,
the Court upheld a procedure that allowed statements, which were made by a cnmmal defendant to
mut1gate hus responsibility and avoid the death penalty, to be used against hum as evidence of hs
guilt. 402 U.S, at 217, 91 S.Ct. 1454. The Court likewise has held that plea bargammg does not violate
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the Fifth Amendment, even though criminal defendants may feel considerable pressure to admit guilt mn
order to obtain more lenient treatment. See, e.g., Bordenkircher v. Hayes, 434 U.S. 357,98 S.Ct. 663, 54
L.Ed.2d 604 (1978): Brady,397 U.S., at 751, 90 S.Ct. 1463.

Nor does reducing an inmate's prison wage and taking away personal television and gym access pose the
same hard choice faced by the defendants in Baxter v. Palmigiano, 425 U.S. 308, 96 S.Ct. 1551. 47
L.Ed.2d 810 (1976). Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 118 S.Ct. 1244, 140 L.Ed.2d
387 (1998). andMinnesota v. Murphy, 465 U.S. 420, 104 S.Ct. 1136, 79 L.Ed.2d 409 (1984). In Baxter, a
state prisoner objected to the fact that his silence at a prison disciplinary hearing would be held against
him. The Court acknowledged that Griffin v. California, 380 U.S. 609, 85 S.C 1229, 14 L.Ed.2d 106
(1965). held that the Fifth Amendment prohibits courts from instructing a criminal jury that it may draw
an inference ofguilt from a defendant's failure to testify. The Court nevertheless refused to extend
the Griffin rule to the context ofstate prison disciplinary hearings because those proceedings "involve the
correctional process and important state interests other than conviction for crime." 425 U.S., at 319, 96
S.Ct. 1551. Whereas the inmate in the present case faces the loss ofcertain privileges, the prisoner
in 43 Baxterfaced 30 days in punitive segregation aswell as the subsequent downgrade ofhis prison
classification status. Id, at 313, 96 S.Ct 1551.

In Murphy, the defendant feared the possibility ofadditional jail time as a result ofhis decision to remain
silent. The defendant's probation officer knew the defendant had committed a rape and murder unrelated
to his probation. One ofthe terms ofthe defendant's probation required him to be truthful with the
probation officer in all matters. Seizing upon this, the officer interviewed the defendant 2030 about the
rape and murder, and the defendant admitted his guilt. The Court found no Fifth Amendment violation,
despite the defendant's fear ofbeing returned to prison for 16 months ifhe remained silent. 465 U.S., at
422,438, 104 S.Ct. 1136.

In Woodard, the plaintiff faced not loss ofa personal television and gym access, but loss of life. In a
unanimous opinion just four Terms ago, this Court held that a death row inmate could be made to choose
between incriminating himselfat his clemency interview and having adverse inferences drawn from his
silence. The Court reasoned that it "is difficult to see how a voluntary interview could 'compel'
respondent to speak. He merely faces a choice quite similar to the sorts ofchoices that a criminal
defendant must make in the course ofcriminal proceedings, none ofwhich has ever been held to violate
the Fifth Amendment." 523 U.S., at 286, 118 S.Ct 1244. As here, the inmate in Woodard claimed to face
a Robson's choice: He would damage his case for clemency no matterwhether he spoke and incriminated
himself, or remained silent and the clemency board construed that silence against him. Unhke here, the
Court nevertheless concluded that the pressure the inmate felt to speak to improve his chances of
clemency did not constitute unconstitutional compulsion. Id, at 287-288, 118 S.Ct 1244.

Woodard, Murphy, and Baxter illustrate that the consequences respondent faced here did not amount to
unconstitutional compulsion. Respondent and the dissent attempt to
distinguish Baxter, Murphy, and Woodard on the dual 44 grounds that (1) the penalty here followed
automatically from respondent's decision to remain silent, and (2) respondent's part1cipat1on 1n the SATP
was involuntary. Neither distinction would justify departing from this Court's precedents, and the second
is question begging in any event.

It is proper to consider the nexus between remaining silent and the consequences that follow. Plea
bargains are not deemed to be compelled in part because a defendant who pleads not guilty still must be
convicted. Cf. Brady, supra, at 751-752, 90 S.Ct. 1463.States may award good-time credits and early
parole for inmates who accept responsibility because silence in these circumstances does not
automatically mean the parole board, which considers other factors as well, wll deny them parole.
See Baxter, supra, at 317-318, 96 S.Ct. 1551. While the automatic nature ofthe consequence may be a
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necessary condition to finding unconstitutional compulsion, however, that is not a sufficient reason alone
to ignore Woodard, Murphy, and Baxter Even if a consequence follows directly from a person's silence,
one cannot answer the question whether the person has been compelled to incriminate himselfwithout
first considering the severity of the consequences.

Nor can Woodard be distinguished on the alternative ground that respondent's choice to participate in the
SATP was involuntary, whereas the death row inmate in Woodard chose to participate in clemency
proceedings. This distinction assumes the answer to the compulsion inquiry If respondent was not
compelled to participate in the SATP, his participation was voluntary in the only sense necessary for our
present inquiry. Kansas asks sex offenders to participate in SATP because, in light of the high rate of
recidivism, it wants all, not just the few who volunteer, to receive treatment. Whether the inmates are
being asked or ordered to participate depends entirely on the consequences of their decision not to do so.
The parties in Woodard, Murphy, and Baxter all were faced with ramifications far worse than respondent
faces here, and in each of those cases the Court *45 determined that their hard choice between silence
and the consequences was not compelled. It is beyond doubt, of course, that respondent would prefer not
to choose between losing prison privileges and accepting responsibility for his past crimes. It is a choice,
nonetheless, that does not amount to compulsion, **2031 and therefore one Kansas may require
respondent to make.

The Federal Government has filed an amicus brief describing its sex offender treatment program. Were
respondent's position to prevail, the constitutionality of the federal program would be cast into serious
doubt. The fact that the offender in the federal program can choose to participate without being given a
new prisoner classification is not determinative. For, as the Government explains, its program is
conducted at a single, 112-bed facility that is more desirable than other federal prisons. Tr ofOral Arg.
22. Inmates choose at the outset whether to enter the federal program. Once accepted, however, inmates
must continue to discuss and accept responsibility for their crimes if they wish to maintain the status quo
and remain in their more comfortable accommodations. Otherwise they will be expelled from the program
and sent to a less desirable facility. Id., at 27. Thus the federal program is different from Kansas' SATP
only in that it does not require inmates to sacrifice privileges besides housing as a consequence of
nonparticipation. The federal program is comparable to the Kansas program because it does not offer
participants use immunity and because it conditions a desirable housing assignment on inmates'
willingness to accept responsibility for past behavior. Respondent's theory cannot be confined in any
meaningful way, and state and federal courts applying that view would have no principled means to
determine whether these similarities are sufficient to render the federal program unconstitutional.

Respondent is mistaken as well to concentrate on the so-called reward/penalty distinction and the illusory
baseline 46 against which a change in prison conditions must be measured. The answer to the question
whether the government is extending a benefit or taking away a privilege rests entirely in the eye of the
beholder. For this reason, emphasis of any baseline, while superficially appealing, would be an inartful
addition to an already confused area ofjurisprudence. The prison warden in this case stated that it is
largely a matter of chance where in a prison an inmate is assigned. App. 59-63. Even if Inmates A and B
are serving the same sentence for the same crime, Inmate A could end up in a medium-security unit and
Inmate B in a maximum-security unit based solely on administrative factors beyond their control. Under
respondent's view, however, the Constitution allows the State to offer Inmate B the opportunity to live in
the medium-security unit conditioned on his participation in the SATP, but does not allow the State to
offer Inmate A the opportunity to live in that same medium-security unit subject to the same conditions.
The consequences for Inmates A and Bare identical: They may participate and live in medium security or
refuse and live in maximum security. Respondent, however, would have us say the Constitution puts
Inmate A in a superior position to Inmate B solely by the accident of the initial assignment to a medium
security unit.
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This reasoning is unsatisfactory. The Court has noted before that "[w]e doubt that a principled distinction
may be drawn between 'enhancing' the punishment imposed upon the petitioner and denying him the
'leniency' he claims would be appropriate ifhe had cooperated." Roberts v. United States, 445 U.S 552,
557, n4, 100 S.CL 1358, 63 L.Ed.2d 622 (1980). Respondent's reasoning would provide States with
perverse incentives to assign all inmates convicted of sex offenses to maximum security prisons until near
the time of release, when the rehabilitation program starts. The rule would work to the detriment of the
entire class of sex offenders who might not otherwise be placed in maximum-security facilities. And
prison administrators *47 would be forced, before making routine prison housing decisions, to identify
each inmate's so-called baseline and determine whether an adverse effect, however marginal, will result
from the administrative 2032 decision. The easy alternatives that respondent predicts for prison
administrators would tum out to be not so trouble free.

Respondent's analysis also would call into question the constitutionality of an accepted feature of federal
criminal law: the downward adjustment for acceptance of criminal responsibility provided in§ 3El .1 of
the United States Sentencing Commission Guidelines Manual (Nov.2002). If the Constitution does not
permit the government to condition the use ofa personal television on the acceptance of responsibility for
past crimes, it is unclear how it could permit the government to reduce the length ofa prisoner's term of
incarceration based upon the same factor. By rejecting respondent's theory, we do not, in this case, call
these policies into question.

* * *
Acceptance of responsibility is the beginning of rehabilitation. And a recognition that there are rewards
for those who attempt to reform is a vital and necessary step toward completion. The Court ofAppeals'
ruling would defeat these objectives. If the State sought to comply with the ruling by allowing respondent
to enter the program while still insisting on his innocence, there would be little incentive for other SATP
participants to confess and accept counseling; indeed, there is support for Kansas' view that the dynamics
of the group therapy would be impaired. If the State had to offer immunity, the practical effect would be
that serial offenders who are incarcerated for but one violation would be given a windfall for past bad
conduct, a result potentially destructive of any public or state support for the program and quite at odds
with the dominant goal of acceptance ofresponsibility. If the State found it was forced to graduate
prisoners from its rehabilitation program without knowing *48 what other offenses they may have
committed, the integrity of its program would be very much in doubt. If the State found it had to comply
by allowing respondent the same perquisites as those who accept counseling, the result would be a
dramatic illustration that obduracy has the same rewards as acceptance, and so the program itselfwould
become self-defeating, even hypocritical, in the eyes of those whom it seeks to help. The Fifth
Amendment does not require the State to suffer these programmatic disruptions when it seeks to
rehabilitate those who are incarcerated for valid, final convictions.

The Kansas SATP represents a sensible approach to reducing the serious danger that repeat sex offenders
pose to many innocent persons, most often children. The State's interest in rehabilitation is undeniable.
There is, furthermore, no indication that the SATP is merely an elaborate ruse to skirt the protections of
the privilege against compelled self-incrimination. Rather, the program allows prison administrators to
provide to those who need treatment the incentive to seek it.

The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.

It is so ordered.

Justice O'CONNOR, concurring in the judgment.
The Court today is divided on the question ofwhat standard to apply when evaluating compulsion for the
purposes of the Fifth Amendment privilege against self-incrimination in a prison setting. I write
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separately because, although I agree with Justice STEVENS that the Fifth Amendment compuls1on
standard is broader than the "atypical and sigmficant hardship" standard we have adopted for evaluatmg
due process claims m pnsons, seepost, at 2038-2039 (dssentmng opm1on) (citingMeachum v Fano, 427
U S 215, 96 S Ct. 2532, 49 L.Ed 2d 451 (1976)), I do not believe that the alterations m respondent's
pn1son conditions as a result ofhs failure to participate mn the Sexual 49 Abuse Treatment Program
(SATP) were so great as to constitute compuls10n for the purposes of **2033 the Fifth Amendment
pnv1lege against self-mncnmmatron I therefore agree with the plurality that the dec1s1on below should be
reversed.

The text ofthe Fifth Amendment does not prohibit all penalties levied m response to a person's refusal to
Incriminate hmmselfor herself-1t prohibits only the compulsion of such testimony. Not all pressure
necessanly "compel [s]" mcnmmatmg statements.

For mstance, inMiranda v. Arizona, 384 U.S. 436, 455, 86 S.C 1602, 16 L.Ed.2d 694 (1966). we found
that an environment ofpolice custodal mnterrogat1on was coercive enough to reqmre prophylactic
wammgs only after observmg that such an environment exerts a "heavy toll on individual liberty." But we
have not requiredMiranda warnings dunng noncustodial pol1ce questioning. See, e.g, Beckwth v. Unted
States, 425 U.. 341, 96 S.Ct. 1612, 48 L.Ed.2d 1 (1976). In restctmng Miranda's applicablty, we have
not denied that noncustodial quest1onng imposes some sort ofpressure on suspects to confess to their
cnmes. See Oregon v Mathiason, 429 U.S. 492, 495, 97 S.Ct 711, 50 L.Ed.2d 714 (1977) (per
curzam) ("Any mterview ofone suspected ofa crime by a pohce officer will have coercive aspects to 1t
.."); Berkemer v McCarty, 468 U.S. 420, 440, 104 S.Ct. 3138, 82 L.Ed.2d 317 (l984)(describmg the
"comparatzvely nonthreatenmg character of [noncustodial] detentions" (emphasis added)). Rather, as
suggested by the text ofthe Fifth Amendment, we have asked whether the pressure imposed mn such
situations nses to a level where 1t 1s likely to "compe[l]" a person "to be a witness agamst himself."

The same analysis apphes to penalties IIDposed upon a person as a result of the failure to mncrmmmnate
himself-some penalties are so great as to "compe [1]" such testimony, while others do not nse to that
level. Our precedents establish that certam types ofpenalties are capable ofcoercIng mcr1mmnatmng
testimony: termmatlon ofemployment, Unformed Santaton Men Ass'n, Inc v. Commissioner of
Santation ofCty ofNew York, 392 U.S. 280, 88 S.Ct 1917, 20 L.Ed.2d 1089 (1968). the loss ofa
professional *50 license, Spevack v Klem, 385 U.S. 511, 87 S.CL. 625, 17 L.Ed.2d 574 (1967).
mnelgbility to receive government contracts, Lefkowitz v Turley, 414 U.S. 70, 94 S.Ct. 316, 38 L.Ed.2d
274 (1973), and the loss ofthe nght to partrcmpate m pol1tcal assoc1ations and to hold publ1c
office, Lefkowitz v Cunningham, 431 U.S. 801, 97 S Ct. 2132, 53 L.Ed.2d I (1977). All of these
penalties, however, are far more sigmficant than those facmg respondent here.

The first three ofthese so-called "penalty cases" mvolved the potential loss ofone's hvehhood, either
through the loss of employment, loss ofa professional license essential to employment, or loss of
busmess through government contracts. In Lefkowitz, we held that the loss ofgovernment contracts was
constitutionally eqmvalent to the loss ofa profession because "[a government contractor] hves off his
contractmg fees Just as surely as a state employee hves off his salary" 414 US., at 83, 94 S.Ct.
316; contra, post, at 2043, n. 11. To support oneselfm one's chosen profession is one of the most
important abihties a person can have. A cho1ce between incnmmatmg oneself and bemg depnved ofone's
livelihood 1s the very sort ofchoice that 1s hkely to compel someone to be awitness against himself The
cho1ce presented mn the last case, Cunningham, implicated not only political mfluence and prestige, but
also the First Amendment nght to run for office and to partcmpate 1n pol1tcal assoc1at1ons. 431 U.S. at
807-808, 97 S.Ct. 2132. In holding that the penalties m that case constituted compulsion for Fifth
Amendment purposes, we properly referred to those consequences as "grave" Id, at 807, 97 S Ct. 2132.
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I do not believe the consequences facmg respondent m this case are senous enough to compel him to be a
witness against 2034 himself. These consequences Involve a reduct1on mn incentive level, and a
correspondmg transfer from a mednum-secunty to a maximum-security part of the pnson. In practical
terms, these changes mvolve restnctlons on the personal property respondent can keep m his cell, a
reduct1on 1n hs vstat1on pnvuleges, a reduct1on m the amount ofmoney he can spend m the canteen, and
a reduct1on mn the *51 wage he can earn through pnson employment. See ante, at 2023. These changes 1n
living conditions seem to me minor Because the prson 1s responsible for caring for respondent's bas1c
needs, hus ab1lty to support hmselfs not implicated by the reduction in wages he would suffer as a
result. Whle his vs1tat1on 1s reduced as a result ofhis failure to mncrmunate himself, he still retams the
ability to see hs attorney, hs family, and members of the clergy. App 27. The limutaton on the
possession ofpersonal items, as well as the amount that respondent is allowed to spend at the canteen,
may make his pnson expenence more unpleasant, but seems very unlikely to actually compel him to
mncnmmate himself.

Justice STEVENS also suggests that the move to the max1mum-secunty area of the pnson would itselfbe
coercive. See post, at 2041. Although the D1stnct Court found that movmg respondent to a max1mum
secunty section ofthe pnson would put him "in a more dangerous environment occupied by more senous
offenders," 24 F.Supp.2d 1152, 1155 (D.Kan 1998), there was no fmdmg about how great a danger such a
placement posed Because 1t 1s respondent's burden to prove compulsion, we may assume that the pnson
is capable of controllmg 1ts inmates so that respondent's personal safety is not Jeopardized by bemg
placed m the maximum-secunty area ofthe pnson, at least mn the absence ofproofto the contrary.
Justice STEVENS argues that the fact that the penalties facmg respondent for refusal to incriminate
humself are the same as those imposed for pnson dscmplunary volatons also Indicates that they are
coercive. See post, at 2040. I do not agree. Insofar as Justice STEVENS' claim is that these sanct10ns
carry a stigma that might compel respondent to mcnmmate himself, it is incorrect. Because the same
sanctions are also imposed on all prisoners who refuse to participate m any recommended program, App
19-20, any stigma attached to the reduction would be minimal Insofar as 52 Justice STEVENS' claim 1s
that these sanctions are des1gned to compel behavior because they are used as disciplinary tools, 1t 1s also
flawed. There 1s a difference between the sorts ofpenalties that would give a prisoner a reason not to
v10late pnson disciplmary rules and what would compel him to expose himselfto cnmmal
liability. Therefore, on this record, I cannot conclude that respondent has shown that hus dec1s1on to
mcnmmate hIIDselfwould be compelled by the imposition ofthese penalties.

Although I do not thmk the penalties respondent faced were sufficiently senous to compel his
testimony, I do not agree with the suggestion m the plurahty opimon that these penalties could
permissibly nse to the level ofthose m cases lkeMcGautha v. California, 402 U.S. 183, 91 S.CL. 1454,
28 L.Ed.2d 711 (1971) (holdmg that statements made mn the mitigation phase of a capital sentencmg
heanng may be used as evidence ofguilt), Bordenkircher v Hayes, 434 U.S. 357, 98 S.Ct. 663, 54
L.Ed.2d 604 (1978)(holdmg that plea bargamning does not violate the Fifth Amendment pnvlege against
self-incrimination), and Ohw Adult Parole Authority v Woodard, 523 U.S. 272, 118 S.C. 1244, 140
L.Ed.2d 387 (1998) (holdmg that there 1s no nght to silence at a clemency mterview). See ante, at 2028-
2030. The penalties potentially faced m these cases-longer mncarcerat1on and execution-are far greater
than those we have already held to constitute unconstitutional compulsion m the penalty cases. Indeed,
the imposition ofsuch outcomes as a penalty 2035 for refusmg to mcnmmate oneselfwould surely
implicate a "liberty interest "

Justice STEVENS attempts to distmgmsh these cases because, m each, the negative outcome did not
follow directly from the decision to remam silent, and because none of these cases mvolved a direct order
to testify See post, at 2039. As the plurality's opmn1on makes clear, however, these two factors do not
adequately explam the difference between these cases and the penalty cases, where we have found
compuls1on based on the mmpos1ton ofpenalties far less onerous See ante, at 2030-2031
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53 I believe the proper theory should recognize that it is generally acceptable to impose the risk of
punishment, however great, so long as the actual imposition of such punishment is accomplished through
a fair criminal process. See, e.g.,McGautha v. California, supra, at213,91 S.Ct. 1454 ("The criminal
process, like the rest of the legal system, is replete with situations requiring the making of difficult
judgments as to which course to follow. Although a defendant may have a right, even of constitutional
dimensions, to follow whichever course he chooses, the Constitution does not by that token always forbid
requiring him to choose" (citation and internal quotation marks omitted)). Forcing defendants to accept
such consequences seems to me very different from imposing penalties for the refusal to incriminate
oneself that go beyond the criminal process and appear, starkly, as government attempts to compel
testimony; in the latter context, any penalty that is capable of compelling a person to be a witness against
himself is illegitimate. But even this explanation of the privilege is incomplete, as it does not fully
account for all of the Court's precedents in this area. Compare Griffin v. California, 380 U.S. 609, 85
S.CL 1229, 14 L.Ed.2d 106 (1965) (holding that prosecutor may not comment on a defendant's failure to
testify), with Ohio Adult Parole Authority v. Woodard, supra (holding that there is no right to silence at a
clemency interview).

Complicating matters even further is the question ofwhether the denial of benefits and the imposition of
burdens ought to be analyzed differently in this area. Compare ante, at 2031-2032, with post, at 2041
This question is particularly important given the existence ofUnited States Sentencing Commission,
Guidelines Manual§ 3El.l(Nov.2000), which can be read to offer convicted criminals the benefit ofa
lower sentence inexchange for accepting responsibility for their crimes. See ante, at 2032.

I find the plurality's failure to set forth a comprehensive theory of the Fifth Amendment privilege against
self-incrimination troubling. But because this case indisputably 54 involves burdens rather than
benefits, and because I do not believe the penalties assessed against respondent in response to his failure
to incriminate himself are compulsive on any reasonable test, I need not resolve this dilemma to make my
judgment in this case.

Although I do not agree that the standard for compulsion is the same as the due process standard we
identified in Sandin v. Conner, 515 U.S. 472.115 S.CL 2293, 132 L.Ed.2d 418 (1995), I join in the
judgment reached by the plurality's opinion.

Justice STEVENS, with whom Justice SOUTER, Justice GINSBURG, and Justice BREYER join,
dissenting.
No one could possibly disagree with the plurality's statement that "offering inmates minimal incentives to
participate [in a rehabilitation program] does not amount to compelled self-incrimination prohibited by
the Fifth Amendment." Ante, at 2022. The question that this case presents, however, is whether the State
may punish an inmate's assertion of his Fifth Amendment privilege with the same mandatory sanction that
follows a disciplinary conviction for an offense such as theft, sodomy, riot, 2036 arson, or assault.
Until today the Court has never characterized a threatened harm as "a minimal incentive." Nor have we
ever held that a person who has made a valid assertion of the privilege may nevertheless be ordered to
incriminate himself and sanctioned for disobeying such an order. This is truly a watershed case.

Based on an ad hoc appraisal of the benefits of obtaining confessions from sex offenders, balanced
against the cost of honoring a bedrock constitutional right, the plurality holds that it is permissible to
punish the assertion of the privilege with what it views as modest sanctions, provided that those sanctions
are not given a "punitive" label. As I shall explain, the sanctions are in fact severe, but even if that were
not so, the plurality's policy judgment does not justify the evisceration of a constitutional right. Despite
the plurality's 55 meandering attempt to justify its unprecedented departure from a rule of law that has
been settled since the days of John Marshall, I respectfully dissent.

17



I
The text of the Fifth Amendment provides that no person "shall be compelled in any cnminal case to be a
witness against himself." It is well settled that the prohibition "not only permits a person to refuse to
testify against humselfat a criminal trial in which he is a defendant, but also 'privileges him not to answer
official questions put to him in any other proceeding, civil or criminal, formal or informal, where the
answers might incriminate him in future criminal proceedings.' " Minnesota v. Murphy, 465 U.S. 420,
426, 104 S.Ct. 1136, 79 L.Ed.2d 409 (1984) (quoting Lefkowitz v. Turley,414 U.S. 70, 77, 94 S.Ct. 316,
38 L.Ed.2d 274 0 973)}. If a person is protected by the privilege, he may "refuse to answer unless and
until he is protected at least against the use ofhs compelled answers and evidence derived therefrom in
any subsequent criminal case in which he is a defendant." Id., at 78, 94 S.Ct. 316 (citing Kastigar v.
UnitedStates, 406 U.S. 441, 92 S.Ct. 1653, 32 L.Ed.2d 212 (1972). Prison inmates-including sex
offenders-do not forfeit the privilege at thejailhouse gate. Murphy, 465 U.S., at 426, 104 S.Ct. 1136.

It is undisputed that respondent's statements on the admission ofresponsibility and sexual history forms
could incriminate him in a future prosecution for perjury or any other offense to which he is forced to
confess.' It 1s also 56 clear that he invoked his Fifth Amendment right by refusing to participate in the
SATP on the ground that he would be required to incriminate himself. Once he asserted that right, the
State could have offered respondent immunity from the use ofhis statements in a subsequent prosecution.
Instead, the Kansas Department ofCorrections (Department) ordered respondent either to incriminate
himselfor to lose his medium-security status. In my opinion that order, coupled with the threatened
revocation ofrespondent's Level III privileges, unquestionably volated his Fifth Amendment rights.

Putting to one side the plurality's evaluation ofthe policy judgments made by Kansas, its central
submission is that the threatened withdrawal ofrespondent's Level III and medium-security status is not
sufficiently harmful to qualify as unconstitutional2037compulsion. In support ofthis position, neither
the plurality nor JusticeO'CONNOR cites a single Fifth Amendment case in which a person invoked the
privilege and was nevertheless required to answer a potentially incriminating question.f

The privilege against self-incrimination may have been born ofthe rack and the StarChamber, see L.
Levy, Origins ofthe Fifth Amendment42 (I. Dee ed.1999); Andresen v. Maryland. 427 U.S. 463,470, 96
S.Ct. 2737, 49 L.Ed.2d 627 (1976), but the Framers had a *57 broader view ofcompulsion in mind when
they drafted the Fifth Amendment.' We know, for example, that the privilege was thought to protect
defendants from the moral compulsion associated with any statement made under oath." In addition, the
language of the Amendment, which focuses on a courtroom setting in which a defendant or a witness in a
criminal trial invokes the privilege, encompasses the compulsion inherent in any judicial order overruling
an assertion ofthe privilege. As ChiefJustice Marshall observed in UnitedStates v. Bur, 25 F.Cas. 38,
40 (No. 14,692e) (CC Va. 1807): "I£, in such a case, he say upon his oath that his answer would
incriminate himself, the court can demand no other testimony ofthe fact."

Our holding inMalloy v. Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964), that the privilege
applies to the States through the Fourteenth Amendment, determined that the right to remain silent is
itselfa liberty interest protected by that Amendment. We explained that "[t]he Fourteenth Amendment
secures against state invasion the same privilege that the Fifth Amendment guarantees against federal
infringement-the right ofa person to remain silent unless he chooses to speak in the unfettered exercise of
his own will, andto suffer nopenalty ... *58 for such silence." Id, at 8, 84 S.Ct. 1489 (emphasis added).
SinceMalloy, we have construed the text to prohibit not only direct orders to testify, but also indirect
compulsion effected by comments on a defendant's refusal to take the stand, Griffin v. California, 380
U.S. 609, 613-614, 85 S.Ct. 1229, 14 L.Ed.2d 106 (1965) and we have recognized that compulsion can
be presumed from the circumstances surrounding custodial interrogation, see Dickerson v. United
States, 530 U.S. 428,435, 120 S.Ct. 2326, 147 L.Ed.2d 405 (2000) ("[T]he coercion inherent in custodial
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mterrogat10n blurs the lme between voluntary2038 and mvoluntary statements, and thus heightens the
nsk that an 1ndrvdual wll not be 'accorded his pvlege under the Fifth Amendment not to be
compelled to mcnmmate himself") (quotmg Mi,randa v Arizona, 384 US 436,439. 86 S Ct 1602, 16
L Ed 2d 694 (1966)) Without requmng the depnvatton ofany other liberty mterest, we have found
prohibited compuls1on m the threatened loss ofthe nght to participate n political associations, Lefkowtz
v Cunningham, 431 US. 801, 97 S Ct 2132, 53 L.Ed.2d 1 0977). forfeiture ofgovernment
contracts, Turley,414 U.S, at 82, 94 S Ct. 316, loss ofemployment, Unformed Santaton Men Ass'n, Inc
v Commssoner ofSantaton ofCaty ofNew York, 392 U.S 280, 88 S C 1917, 20 L.Ed.2d 1089 (1968).
and disbarment, Spevack v Klem, 385 US 511,516, 87 S Ct. 625. 17 L Ed.2d 574 (1967) None ofour
opm10ns contams any suggestion that compulsion should have a different meanmg m the pnson context.
Nor is there any support m our Fifth Amendment junsprudence for the propost1on that nothmg short of
losmg one's hvelthood is sufficient to constitute compuls10n Accord, Turley, 414 US, at 83, 94 S Ct
316

The plurahty's suggestion that our deciston mMeachum v Fano, 427 US 215, 96 S.Ct 2532, 49 L Ed.2d
451 (1976). supports a novel mterpretat1on ofthe Fifth Amendment, see ante, at 2027, is mcons1stent with
the central rat10nale ofthat case InMeachum, a group ofpnson 1mates urged the Court to hold that the
Due Process Clause entitled them to a heanng pnor to their transfer to a substantially less favorable
facility. Relying on the groundbreaking dec1sons 1 Morrissey v Brewer,408 U.S. 471_ 92 S.Ct. 2593, 33
L Ed.2d 484 (1972). and Woljfv McDonnell, 418 U.S. 539, 94 S.Ct 2963, 41 L.Ed.2d 935
(1974), 59 whch had rejected the once-prevalng vew that a pnson 1nmate had no more nghts than a
"slave of the State,"? the pnsoners sought to extend those holdings to require judc1al rev1ew of"any
substantial depnvat10n imposed by pnson authonties "The Court recogmzed that after Wolff and its
progeny, convicted felons retam "a vanety ofimportant nghts that the courts must be alert to protect "
Although Meachum refused to expand the constitut10nal nghts ofmmates, we did not narrow the
protection ofany established nght Indeed, Justice White explicitly limited the holdmg to pnson
conditions that "do not otherwise VIolate the Constitution," 427 U.S, at 224, 96 S.Ct 2532 6

Not a word mn our discuss1on ofthe prvlege mn Oho Adult Parole Authority v Woodard, 523 US. 272,
118 S.Ct. 1244, 140 L Ed.2d 387 (1998), ante, at 2030, reqmres a heightened showmg ofcompuls10n m
the pnson context to estabhsh a Fifth Amendment volat1on That case 1s wholly unhke this one because
Woodard was not ordered to mcnmmate himselfand was not pun1shed for refusmg to do so He
challenged Oho's clemency procedures, argumg, inter ala, that an Interview with members ofthe
clemency board offered to mmates one weekbefore then clemency heanng presented him with a
Hobson's cho1ce that volated the pnvlege against self-mncnmmnaton He could either take advantage of
the mterview and nsk mcnmmatmg hlillself, or declme the mterview, m which case the clemency board
might draw adverse inferences fromhs dec1s1on not to testify We concluded that the pnsoner who was
offered "a voluntary mterv1ew" 1s m the same position as *60 any defendant **2039 faced with the option
ofeither testifying or acceptmg the nsk that adverse mferences may be drawn from his stlence 523 US.,
at 286, 118 S Ct. 1244

Respondent was dtrectly ordered by pnson authonties to participate ma program that reqmres
mcnmmatmg disclosures, whereas no one orderedWoodard to do anything. Like a direct yudc1al order to
answer questions m the courtroom, an order from the State to participate m the SATP is inherently
coercive. Cf Turley, 414 U.S., at 82, 94 S.Ct 316 ("The waiver sought by the State, under threat of loss
ofcontracts, would have been no less compelled than a direct request for the testimony without resort to
the waver") Moreover, the penalty forrefusmg to participate in the SATP is automatic Instead of
conjecture and speculation about the Indirect consequences that may flow from a dec1s1on to remain
s1lent, we can be sure that defiance ofa direct order cares with 1t the stigma ofbeing a lawbreaker or a
problem inmate, as well as other specified penalties The penalty mvolved m this case 1s a mandated
official response to the assert1on ofthe pnvlege

19



In Baxter v Palmugano, 425 US 308, 96 S Ct. 1551, 47 L Ed.2d 810 (1976), ante, at 2029, we held that
a pnson disciplinary proceedmg did not volate the pnvlege, In part, because the State had not "insisted
[nor] asked that Palmgano warve his Fifth Amendment prvlege," and rt was "undisputed that an
Inmate's silence in and of itself [was] 1sufficient to support an adverse decision by the DIsc1pl1nary
Board." 425 U.S., at 317-318, 96 S.Ct 1551 We distmgmshed the "penalty cases," Garrity v. New
Jersey, 385 US 493, 87 S.Ct. 616, 17 L.Ed.2d 562 (1967). and Turley, not because they involved
c1v1hans as opposed to pnsoners, as the plurahty assumes, ante, at 2028, but because mn those cases the
"refusal to submit to mnterrogaton and to waive the Fifth Amendment prvlege, standing alone and
without regard to other evidence, resulted in loss ofemployment or opporturuty to contract with the
State," whereas Palmig1ano's silence "was given no more ev1denttary value than was warranted *61 by
the facts surrounding his case." 425 U.S., at 318, 96 S.Ct. 155l(emphas1s added). And, ma subsequent
"penalty" case, we distmguished Baxter on the ground that refusing to incnmmate oneself"was only one
of a number offactors to be considered by the finder offact 1n assess1ng a penalty, and was gtven no more
probative value than the facts ofthe case warranted," while in Cunnzngham ''refusal to waive the Fifth
Amendment privilege [led] automatically and without more to imposition of sanctions" 431 U S., at 808,
n. 5, 97 S.Ct. 2132.

Similarly, m Minnesota v Murphy, 465 U.S, at 438,439, 104 S.Ct. 1136, while "the State could not
constttuttonally carry out a threat to revoke probation for the legitimate exercise of the Fifth Amendment
privilege," because revocation was not automatic under the Minnesota statute, we concluded that
"Murphy could not reasonably have feared that the assertion ofthe privilege would have led to
revocation." These dec1sons recognized that there 1s an appreciable difference between an
official **2040 sanction for disobeymg a dtrect order and a mere nsk ofadverse consequences stemmmg
from a voluntary chmce The dtstmction is not a novel one, nor 1s 1t simply offered to "Justify departmg
from this Court's precedents," ante, at 2030. Rather 1t 1s a distinction that we have drawn throughout our
cases; therefore, it is the plurality's *62 disregard for both factors that represents an unjustified departure
Unhke Woodard, Murphy, and Baxter, respondent cannot invoke his Fifth Amendment rights and then
gamble on whether the Department will revoke his Level III status; the purushment ts mandatory. The fact
that this case mvolves a pnson 1nmate, as did Woodard and Baxter, 1s not enough to render those
decis10ns controllmg authonty. Smee we have already said inmates do not forfeit thetr Fifth Amendment
nghts at the jailhouse gate,Murphy, 465 US., at 426, 104 S.Ct. 1136, the plurality must pomt to
somethmg beyond respondent's status as a pnsoner to Justify its departure from our precedent

II
The plurahty and Justice O'CONNOR hold that the consequences stemmmg from respondent's mvocat1on
of the privilege are not senous enough to constitute compulsion. The threat oftransfer to Level I and a
maximum-secunty unit 1s not sufficiently coercive mn their vew-ether because the consequence 1s not
really a penalty, just the loss ofa benefit, or because 1t ts a penalty, but an msigruficant one I strongly
disagree.

It took respondent several years to acquire the status that he occupied m 1994 when he was ordered to
participate m the SATP. Because of the nature ofhis conv1ct10ns, m 1983 the Department 1mtially placed
him mamax1mum-secunty class1ficat10n. Not until 1989 dtd the Department change his "secunty
classification to 'mednum by except1on' because ofhus good behavior " Lale v Summons, 23 Kan.App.2d
1, 2, 929 P 2d 171, 172 (1996). Thus, the sanction at issue threatens to depnve respondent ofa status 1n
the pnson community that 1t took him six years to earn and which he had successfully mamtained for five
more years when he was ordered to mcrimmate himself. Moreover, abruptly "bustmg" his custody back to
Level I, App 94, would impose the same st1gma on hmm as would a disciplinary convict1on for any ofthe
most senous offenses described mn petitioners' formal 63 statement oflntemal Management Policy and
Procedure (IMPP) As the D1stnct Court found, the sanctions imposed on respondent "mmor the
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consequences imposed for serious disciplinary infractions." 24 F Supp.2d 1152, 1I55 (D.Kan.1998). This
same loss of privileges is considered serious enough by prison authorities that it is used as punishment for
theft, drug abuse, assault, and possession of dangerous contraband . .s.

The punitive consequences of the discipline include not only the dignitary and reputational harms flowing
from the transfer, but a serious loss of tangible privileges as well. Because he refused to participate in the
SATP, respondent's visitation rights will be restricted. He will be able to earn only $0.60 per day, as
compared to Level III inmates, who can potentially earn minimum wage. His access to prison
organizations and activities will 2041 be limited. He will no longer be able to send his family more
than $30 per pay period. He will be prohibited from spending more than $20 per payroll period at the
canteen, rather than the $140 he could spend at Level III, and he will be restricted in what property he can
keep in his cell. App. 27-28. In addition, because he will be transferred to a maximum-security unit,
respondent will be forced to share a cell with three other 64 inmates rather than one, and his movement
outside the cell will be substantially curtailed. Id., at 73, 83. The District Court found that the maximum
security unit is "a more dangerous environment occupied by more serious offenders." 24 F.Supp.2d, at
1155.9 Perhaps most importantly, respondent will no longer be able to earn his way back up to Level III
status through good behavior during the remainder of his sentence. App. 17 ("To complete Level I, an
inmate must ... demonstrate a willingness to participate in recommended programs and/or work
assignments for a full review cycle").

The plurality's glib attempt to characterize these consequences as a loss of potential benefits rather than a
penalty is wholly unpersuasive. The threatened transfer to Level I and to a maximum-security unit
represents a significant, adverse change from the status quo. Respondent achieved his medium-security
status after six years of good behavior and maintained that status during five more years. During that
time, an inmate unquestionably develops settled expectations regarding the conditions ofhis confinement.
These conditions then form the baseline against which any change must be measured, and rescinding
them now surely constitutes punishment.

Paying attention to the baseline is not just "superficially appealing," ante, at 2031. We have recognized
that the government 65 can extend a benefit in exchange for incriminating statements, see Woodard, 523
U.S., at 288, 118 S.Ct. 1244 ("[T]his pressure to speak in the hope of improving [one's] chance of being
granted clemency does not make the interview compelled"), but cannot threaten to take away privileges as
the cost of invoking Fifth Amendment rights, see, e.g., Turley, 414 US., at 82, 94 S.CL316; Spevack, 385
US.at 516, 87 S.Ct. 625. Based on this distinction, nothing that I say in this dissent calls into question
the constitutionality ofdownwardadjustments for acceptance ofresponsibility under the United States
Sentencing Guidelines, ante, at 2032. Although such a reduction in sentence creates a powerful incentive
for defendants to confess, it completely avoids the constitutional issue that would be presented if the
Guidelines operated like the scheme here and authorized an upward adjustment whenever a defendant
refused to accept responsibility. Similarly, taking into account an attorney's acceptance of responsibility
or contrition in deciding whether to reinstate his membership to the bar of this Court, see ante, at 2028, is
obviously different from disbarring an attorney for invoking his privilege. By obscuring the distinction
between penalties and incentives, it is the plurality that calls into question both the Guidelines and plea
bargaining. See Corbitt v. New Jersey, 439 US. 212 223-224,99 S.CL 492, 58 L.Ed.2d 466 (1978) ("Nor
does this record indicate that he was being punished for exercising a constitutional right .[H]omicide
defendants who are willing 2042 to plead non vult may be treated more leniently than those who go to
trial, but withholding the possibility of leniency from the latter cannot be equated with impermissible
punishment as long as our cases sustaining plea bargaining remain undisturbed')."

66 Even if the change in respondent's status could properly be characterized as a loss of benefits to
which he had no entitlement, the question at hand is not whether the Department could have refused to
extend those benefits in the first place, but rather whether revoking them at this point constitutes a penalty
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for assertmg the Fifth Amendment prvlege. See Perry v Sndermann, 408 U.S. 593, 597, 92 S Ct. 2694,
33 L Ed.2d 570 (1972) The plurahty contends that the transfer from medium to maximum secunty and
the associated loss ofLevel III status is not intended to pumsh pnsoners for assertmg their Fifth
Amendment nghts, but rather is merely mcidental to the pnson's legitimate mterest m makmg room for
participants *6 7 m the program. Ante, at 2027. Ofcourse, the Department could still house participants
together without moving those who refuse to part1c1pate to more restnctrve condutons of confinement and
taking away their pnvdeges. Moreover, petitioners have not alleged that respondent is takmg up a bed 1n a
umt devoted to the SATP; therefore, all the Department would have to do ts allow respondent to stay 1n
hts current medium-secunty cell. If need be, the Department could always transfer respondent to another
medium-security umt. Given the absence ofevidence m the record that the Department has a shortage of
medium-secunty beds, or even that there is a separate umt devoted to participants m the SATP, the only
plausible explanation for the transfer to maxtmum secunty and loss ofLevel III status ts that 1t serves as
pumshment for refusmg to part1c1pate m the program

Justice O'CONNOR recogmzes that the transfer ts a penalty, but finds msuffictent coercion because the
"changes 1n [respondent's] lrvg conditions seem to [her] mmor." Ante, at 2034 (opmion concumng m
Judgment). The coerciveness ofthe penalty in this case must be measured not by 2043 companng the
quality of life ma prison environment with that ma free society, but rather by the contrast between the
favored and disfavored classes ofprisoners It 1s obvously 1mpossible to measure precisely the
significance of the difference between bemg housed mn a four-person, maximum-secunty cell mn the most
dangerous area of the pnson, on the one hand, and havmg a key to one's own room, the nght to take a
shower, and the ability to move freely withm adjacent areas dunng certam hours, on the other-or to fully
apprec1ate the importance ofvstation prvleges, being able to send more than $30 per pay perod to
family, havmg access to the yard for exercise, and the opportunity to participate in group activities What
is perfectly clear, however, ts that 1t 1s the aggregate effect of those penalties that creates compuls10n. Nor
is it comc1dental that petitioners have selected this same 68 group ofsanctions as the pumshment to be
imposed for the most senous v1olatons ofpnson rules. Cons1denng these consequences as a whole and
companng the Department's treatment ofrespondent to the rest ofthe pnson population, 1t 1s perfectly
clear that the penalty 1mposed 1s " constitutionally indistinguishable from the coercive prov1s1ons we
struck down mn Gardner, Santaton Men, and Turley" Cunningham, 431 US., at 807, 97 S Ct. 2132 "

III
The SATP clearly serves legitimate therapeutic purposes The goal ofthe program is to rehabilitate sex
offenders, and the requirement that participants complete admuss1on ofresponsiblty and sexual history
forms may well be an important component ofthat process Mental health profess10nals seem to agree
that accepting responsiblty for past sexual misconduct 1s often essential to successful treatment, and that
treatment programs can reduce the nsk ofrec1drvusm by sex offenders. See Winn, Strategic and
Systematic Management ofDemal m Cognitive/Behavioral Treatment of Sexual Offenders, 8 Sexual
Abuse: J. Research and Treatment 25, 26-27 (1996).

The program's laudable goals, however, do not Justify reduced constitutional protection for those ordered
to participate. "We have already reJected the not10n that citizens may be forced to mcnmmate themselves
because it serves a governmental need." Cunningham, 431 U.S, at 808, 97 S.Ct. 2132. 69 The benefits
of obtammg confessions from sex offenders may be substantial, but "claims ofovemdmg mterests are not
unusual in Fifth Amendment litigation," and until today at least "they have not fared well." Turley, 414
U.S., at 78, 94 S.Ct. 316. The State's mterests m law enforcement and rehab1l1tat1on are present mn every
cnmmal case If those mnterests were sufficient to Justify impmgmg on pnsoners' Fifth Amendment nght,
mmates would soon have no pnvlege left to mvoke.

The plurality's willmgness to sacnfice pnsoners' Fifth Amendment nghts ts also unwarranted because
available alternatives would allow the State to achieve the same objectives without 1mpinging on 1nmates'
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prvlege Turner v Safley, 482 US. 78, 93, 107 S Ct 2254, 96 L Ed.2d 64 (1987) The most obv10us
alteratrve 1s to grant partcrpants use immunity See Murphy, 465 US, at 436, n. 7, 104 S Ct
1136 ("[A] 2044 State may validly ms1st on answers to even mcnmmatmg quest10ns as long as 1t
recogmzes that the reqmred answers may not be used m a cnmmal proceedmg and thus ehmmates the
threat of 1ncnminaton"), Baxter, 425 US, at318, 96 S Ct. 1551 ("Had the State des1red Palnugiano's
testimony over hs Fifth Amendment object1on, we can but assume that 1t would have extended whatever
use 1mmumty 1s reqmred by the Federal Constitution") Pet1t10ners have not provided any evidence that
the program's therapeutic aims could not be served equally well by grantmg use immumty Part1c1pants
would s1:Ill obtam all the therapeutic benefits of acceptmg responsibihty and admittmg past misconduct,
they simply would not mcnmmate themselves m the process. At least one State already offers such
protection, see Ky Rev Stat. Ann.§ 197 440 (West 2001) ("Commumcat10ns made m the application for
or m the course ofa sexual offender's diagnosis and treatment .. shall be pnvleged from dsclosure 1
any crvl or cnmunal proceeding"), and there 1s no mnducaton that 1ts choice 1s Incompatible wIth
rehab1htat10n. In fact, the program's rehab1htative goals would likely be furthered by ensurmg free and
open discuss1onwithout 70 the threat ofprosecution looming over participants' therapy sess1ons

The plurality contends that requmng 1mmumty will undermme the therapeutic goals of the program
because once "inmates know society will not pumsh them for the1r past offenses, they may be left with
the false 1mpress1on that society does not consider those cnmes to be senous ones "Ante, at 2025 See
also Bnef for 18 States as Amc Curae 11 ("By subjecting offenders to prosecution for newly revealed
offenses, and by adhenng to its chosen policy ofmandatory reportmg for cases ofsuspected child sexual
abuse, Kansas remforces the sensible notion that wrongdomg cames consequences") The idea that an
mmate who 1s confined to pnson for almost 20 years for an offense could be left with the 1mpress10n that
his cnmes are not senous or that wrongdomg does not carry consequences 1s absurd. Moreover, the
argument starts from a false premise Granting use 1mmumty does not preclude prosecuton, 1t merely
prevents the State from usmg an inmate's own words, and the fruits thereof, agamnst hum m a subsequent
prosecution. New Jersey v Portash, 440 U.S. 450, 457-458, 99 S.Ct. 1292, 59 L.Ed.2d 501 (1979). The
plurahty's concern might be Justified ifthe State were reqmred to grant transactional 1mmun1ty, but we
have made clear sIce Kastgar that use 1mmunty 1s sufficient to allevate a potent1al Fifth Amendment
violation, 406 U.S., at 453, 92 S.Ct. 1653 Nor 1s a State required to grant use 1mmumty m order to have a
sex offender treatment program that mvolves admiss10n ofrespons1bihty

Alternatively, the State could continue to pursue its rehabilitatrve goals without volating part1c1pants'
Fifth Amendment nghts by offenng mmates a voluntary program The Umted States pomts out that an
mmate's part1c1patlon m the sexual offender treatment program operated by the Federal Bureau ofPnsons
1s entirely voluntary "No loss ofmstltutional pnvileges flows from an mmate's dec1s10n not to
part1cpate 7I m the program."Ifan 1mate chooses to participate mn the federal program, he wll be
transferred from hus "parent faculty" to a "more desirable" prison, but 1fhe refuses to part1cmpate m the
first place, as respondent attempted to 2045do, he suffers no negative consequences Tr ofOral Arg
21-22 Although the lilIIlates m the federal program are not granted use immunity, they are not compelled
to participate. Indeed, there 1s reason to believe successful rehabilitation 1s more likely for voluntary
participants than for those who are compelled to accept treatment See Abel, Mittelman, Becker, Rathner,
& Rouleau, Predictmg Chlld Molesters' Response to Treatment, 528 Annals N Y Acad of Sc1ences 223
(1988) (findmg that greater perceived pressure to participate m treatment is strongly correlated with the
dropout rate)

Through 1ts treatment program, Kansas seeks to achieve the admirable goal ofreducing rec1drvsm among
sex offenders In the process, however, the State demands an 1mpermissible and unwarranted sacnfice
from the participants No matter what the goal, mmates should not be compelled to forfeit the pnv1lege
agamst self-mcnmmation s1mply because the ends are legitimate or because they have been convicted of
sex offenses Particularly mn a case lke thus one, 1n wh1ch respondent has protested his mnocence all along
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and is being compelled to confess to a crime that he still insists he dtd not commit, we ought to ask
ourselves-what if this is one ofthose rare cases in which the jury made a 72 mistake and he is actually
innocent? And in answering that question, we should consider that even members ofthe Star Chamber
thought they were pursumg righteous ends.

I respectfully dissent.

Footnotes
The syllabus constitutes no part ofthe opinion oftheCourt but has been prepared by the Reporter of
Decisions for the convenience ofthe reader. See UnitedStates v. Detroit Timber & Lumber Co., 200 U.S.
321,337, 26 S.Ct. 282, 50 L.Ed. 499.
l As a participant in the Sexual Abuse Treatment Program (SATP), respondent would be required to sign
an "Admission ofResponsibility" form setting forth the details of the offense for which he was convicted.
Because he had testified at trial that his sexual intercourse with the victim before driving her back to her
car was consensual, the District Court found that a written admission on this form would subject
respondent to a possible charge ofperjury. 24 F.Supp.2d 1152, 1157 (D.Kan. 1998). In addition, the SATP
requires participants to "generate awritten sexual history which includes all prior sexual activities,
regardless ofwhether such activities constitute uncharged criminal offenses." Id, at 1155. The District
Court found that the form "clearly seeks information that could incriminate the prisoner and subject him
to further criminal charges." Id, at 1157.
2 Petitioners relied on two cases,Fisher v. UnitedStates, 425 U.S. 391, 96 S.Ct. 1569, 48 L.Ed.2d 39
(1976). and UnitedStates v. Washington, 431 U.S. 181, 187-188,97 S.Ct. 1814, 52 L.Ed.2d 238 (1977).
In Fisher, we held that the privilege does not permit the target ofa criminal investigation to prevent his
lawyer from answering a subpoena to produce incriminating documents. We reached that conclusion
because the person asserting the privilege was not the one being compelled. In Washington, cited ante, at
2026, a grand jury witness voluntarily answered questions after being advised ofthe privilege, though not
of the fact that he was a potential defendant in danger ofbeing indicted. In neither case did the witness
assert the privilege against incriminating himself.
3The origins and evolution ofthe privilege have received significant scholarly attention and debate in
recent years. See, e.g., Hazlett, Nineteenth Century Origins ofthe Fifth Amendment Privilege Against
Self-Incrimination, 42 Am. J. Legal Hist. 235 (1998); Amar & Lettow, Fifth Amendment First Principles:
The Self-Incrimination Clause, 93 Mich. L.Rev. 857 (1995). The historical account is complicated by the
fact that before Boyd v. United States, 116 U.S. 616,6 S.Ct. 524, 29 L.Ed. 746 (1886), the privilege was
treated as a common-law evidenbary doctrine separate from the Fifth Amendment. During that time, the
privilege was also subsumed within general discussions ofthe voluntariness ofconfessions.
~ Alschuler, A Peculiar Privilege in Historical Perspective, in The Privilege Against Self-Incrimination
181, 192-193 (R. Helmholz et al. eds.1997) (discussing historical sources which indicate that the
"privilege prohibited (1) incriminating interrogation under oath, (2) torture, and (3) probably other forms
ofcoercive interrogation such as threats offuture punishment and promises of leniency" (footnotes
omitted)).
5 SeeMeachum v. Fan0, 427 U.S. 215, 231,96 S.C 2532, 49 L.Ed.2d 451 (1976) (STEVENS,
J., dissenting).
6 In his opinion for the Court in the companion case,Montanye v. Haymes, 427 U.S. 236, 242, 96 S.Ct.
2543, 49 L.Ed.2d 466 (1976). Justice White reiterated this point: "As long as the conditions or degree of
confinement to which the prisoner is subjected are within the sentence imposed upon him and [are] not
otherwise violative ofthe Constitution, the Due Process Clause does not in itselfsubject an inmate's
treatment by prison authorities to judicial oversight."
1The plurality is quite wrong to rely on Murphy for the proposition that an individual is not compelled to
mcriminate himselfwhen faced with the threat ofreturn to prison. Ante, at 2029-2030. InMurphy, we did
not have occasion to decide whether such a threat constituted compulsion because we held that "since
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Murphy revealed incriminating information instead of timely asserting his Fifth Amendment privilege, his
disclosures were not compelled incriminations." 465 U.S.. at 440. 104 S.Ct. 1136. As we explained, "a
witness confronted with questions that the government should reasonably expect to elicit incriminating
evidence ordinarily must assert the privilege rather than answer if he desires not to incriminate himself.
But if he chooses to answer, his choice is considered to be voluntary since he was free to claim the
privilege and would suffer no penalty as the result of his decision to do so." Id., at 429, 104 S.Ct. 1136. In
contrast to Murphy, respondent has consistently asserted his Fifth Amendment privilege.
~ IMPP 11-101 provides that an inmate "shall be automatically reduced to Level I for any of the
following: (1) Termination from a work or program assignment for cause; (2) Refusal to participate in
recommended programs at the time of placement; (3) Offenses committed in which a felony charge is
filed with the district or county prosecutor; (4) Disciplinary convictions for· (a) Theft; (b) Being in a
condition of drunkenness, intoxication, or a state of altered consciousness; (c) Use ofstimulants,
sedatives, unauthorized drugs, or narcotics, or the misuse, or hoarding ofauthorized or prescribed
medication; (d) Sodomy, aggravated sodomy, or aggravated sexual act; (e) Riot or incitement to riot; (f)
Arson; (g) Assault; (h) Battery; (i) Inmate Activity (limitations); (j) Sexual Activity; (k) Interference with
Restraints; (l) Relationships with Staff; (m) Work Performance; or (n) Dangerous Contraband." App. 19
20 (citations omitted).
9 Respondent attested to the fact that in his experience maximum security "is a very hostile, intimidating
environment because most of the inmates in maximum tend to have longer sentences and are convicted of
more serious crimes, and, as a consequence, care less how they act or treat others." Id., at 41-42. He
explained that in the maximum-security unit "there is far more gang activity," "reported and unreported
rapes and assaults of inmates are far more prevalent," and "sex offenders ... are seen as targets for rape
and physical and mental assault[s]," whereas in medium security, "because the inmates want to maintain
their medium security status, they are less prone to breaking prison rules or acting violently." Id., at 42
43.
10 The plurality quotes a footnote in Roberts v. United States, 445 US. 552, IO0 S.CL 1358, 63 LEd.2d
622 (1980), for the proposition that a principled distinction cannot be drawn between enhancing
punishment and denying leniency, ante, at 2031. This quote is misleading because, as in Minnesota v.
Murphy, 465 US, 420, 104 S.CL 1136, 79 L.Ed.2d 409 (1984), see n. 7, supra, Roberts failed to assert his
privilege against self-incrimination, and we reiterated that the privilege is not self-executing, 445 U.S., at
559, 100 S.Ct. 1358. Furthermore, the passage quoted by the plurality, id., at 557,n. 4, 100 S.Ct.
1358, was in reference to Roberts' claim that the sentencing judge could not consider his refusal to
incriminate a co-conspirator in deciding whether to impose his sentences consecutively. In that context,
the privilege is not implicated and compulsion is not constitutionally significant. While it is true that in
some cases the line between enhancing punishment and refusing leniency may be difficult to draw, that
does not mean the distinction is irrelevant for Fifth Amendment purposes.
It is curious that the plurality asserts the impracticality of drawing such a distinction, given that in this
case a majority of the Court agrees that it is perfectly clear the consequences facing respondent represent
a burden, rather than the denial of a benefit. Ante, at 2035 (O'CONNOR, J., concurring in judgment). Our
cases reveal that it is not only possible, but necessary to draw the distinction. For even Bordenkircher v.
Hayes, 434 U.S357,98 S.CL 663, 54 L.Ed.2d 604_(1978), conditioned its entire analysis of plea
bargaining on the assumption that the defendant had been charged with the greater offense prior to plea
bargaining and, therefore, faced the denial of leniency rather than an enhanced penalty. Id., at 360-361,98
S.Ct. 663("While the prosecutor did not actually obtain the recidivist indictment until after the plea
conferences had ended, his intention to do so was clearly expressed at the outset of plea negotiations.
This is not a situation, therefore, where the prosecutor without notice brought an additional and more
serious charge after plea negotiations relating only to the original indictment had ended with the
defendant's insistence on pleading not guilty. As a practical matter, in short, this case would be no
different if the grand jury had indicted [the defendant] as a recidivist from the outset, and the prosecutor
had offered to drop that charge as part of the plea bargain").
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ll Justice O'CONNOR would distinguish these cases because the penalty involved the loss of one's
livelihood, whereas here respondent will be housed, clothed, and fed regardless ofwhether he is in
maximum or medium security. We rejected a similar argument in Turley, when we refused to
distinguish Gardner v. Broderick, 392 US 273,88 S.CL 1913, 20 L.Ed.2d 1082 (1968), and Uniformed
Sanitation Men Ass'n, Inc. v. Commissioner ofSanitation ofCity ofNew York, 392 US. 280, 88 S.Ct.
1917, 20L.Ed.2d 1089 (1968), based on the difference between losing one's job and losing the ability to
obtain government contracts. 414US., at 83, 94 S.Ct. 316. We concluded that there was no "difference of
constitutional magnitude between the threat ofjob loss to an employee of the State, and a threat of loss of
contracts to a contractor." Ibid.
12 Brief for United States as Amicus Curiae 27. Because of this material difference between the Kansas
and federal programs, recognizing the compulsion in this case would not cast any- doubt on the validity of
voluntary programs. The plurality asserts that "the federal program is different from Kansas' SATP only
in that it does not require inmates to sacrifice privileges besides housing as a consequence of
nonparticipation." Ante, at 2031 (emphasis added). This statement is inaccurate because, as the quote in
the text reveals, no loss of privileges follows from the decision not to participate in the federal program.
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Synopsis
Convicted sex offenders, and wife ofone of offenders, brought $1983 action challenging constitutionality
ofAlaska Sex Offender Registrat10n Act (SORA) as a volat1on of the ex post facto clause Followmg
reversal ofdetermmatlon that plamtiffs would not be allowed to proceed under pseudonyms, 884 F Supp.
1372. parties cross-moved for summaryJudgment. The Umted States DIstnct Court for the D1stnct of
Alaska, H. Russell Holland, J , granted summary Judgment to state Plamt1ffs appealed. The Court of
Appeals, 259 F 3d 979, reversed and remanded On grant ofcert10ran, the Supreme Court,
Justice Kennedy, held that the Act was nonpunutrve and therefore its retroactive appl1cat1on dd not v1olate
the ex post facto clause.

Reversed and remanded
Justice Thomas filed a concurrmg opm10n
Justice Souter filed an opimon concumng m the Judgment
Justice Stevens filed a dissenting op1m1on.
Justice Ginsburg filed a dissentmg opm10n m which Justice Breyer jomed

West Headnotes (10)

1 Constitutional Law Penal laws m general
Constitutional Law Pumshment m general
In considenng whether a law constitutes retroactive pumshment forbidden by the Ex Post Facto Clause, a
court must ascertam whether the legislature meant the statute to establish civil proceedmgs, 1f the
mtent10n of the legislature was to impose pumshment, that ends the inquiry, but 1f the mtent1on was to
enact a regulatory scheme that is civil and nonpunutrve, the court must further exammewhether the
statutory scheme 1s so puntve either 1n purpose or effect as to negate the State's 1tent1on to deem 1t
civil U.S.C A Const. Art. 1 $ 10, cl 1.
458 Cases that cite this headnote
2 Constitutional Law Pumshment mn general
For purpose ofdetermmmg whether a law constitutes retroactive pumshment forbidden by the Ex Post
Facto Clause, only the clearest proofwill suffice to ovemde legislative mtent and transform what has
been denommated a crvl remedy mto a cnmmal penalty.USC A Const Art 1,$10, cl 1
251 Cases that cite this headnote
3 Action Crvl or criminal
Whether a statutory scheme is c1V1l or cnmmal is first ofall a question ofstatutory construction, a court
considers the statute's text and its structure to determme the legislative obJective
26 Cases that crte thus headnote
4 Mental Health Registration and CommumtyNotificat10n
An imposit10n ofrestnctive measures on sex offenders adjudged to be dangerous was a leg1tunate
nonpurntlve governmental obJective ofstate's Sex Offender Registration Act (SORA), even f that
objective was consistent with the purposes ofthe state's cnmmnal justce system AS 12 63 010 et seq
128 Cases that crte th1s headnote
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5 Action Civil or criminal
Formal attributes of a legislative enactment, such as the manner of its codification or the enforcement
procedures it establishes, are probative, but not dispositive, of the legislature's intent as to whether a
statute is civil or criminal.
8 Cases that cite this headnote
6 Constitutional Lay Registration
Mental Health Sex offenders
For purpose ofex post facto analysis, intent ofAlaska Legislature in adopting Sex Offender Registration
Act (SORA) was to create a civil, nonpunitive regime; although the Act's registration provisions were
codified in state's criminal code, some of the Act's provisions related to criminal administration, and the
state's criminal pleading rule required informing a defendant of the Act's requirements, the Act's stated
objective ofprotecting the public from sex offenders was nonpunitive, the Act contained many provisions
not involving criminal punishment, parts of the Act were codified in civil provisions, and the Act
mandated no procedures other than duty to register, and instead vested authority to promulgate
implementing regulations with administrative agency. U.S.C.A. Const. Art. I,§ 10, cl. l; AS 12.63.010 et
seq.; Alaska Rules Crim.Proc., Rule l l(c)(4).
253 Cases that cite this headnote
7 Constitutional Law Constitutional Prohibitions in General
Constitutional Law Punishment in general
In analyzing the effects of a law for purpose ofex post facto analysis, relevant factors include whether, in
its necessary operation, the regulatory scheme has been regarded in our history and traditions as a
punishment whether it imposes an affirmative disability or restraint, whether it promotes the traditional
aims of punishment, and whether it has a rational connection to a nonpunitive purpose, or is excessive
with respect to this purpose. U.S.C.A. Const. Art. I,§ 10, cl. 1.
217 Cases that cite this headnote
8 Constitutional Lay Registration
Mental Health Sex offenders
Effects ofAlaska's Sex Offender Registration Act (SORA) were nonpunitive, and thus, retroactive
application of the Act, whose purpose was also nonpunitive, did not violate the ex post facto clause; any
stigma was not integral part ofAct's objective, Act imposed no physical restraint, there was no evidence
of substantial occupational or housing disadvantages for registrants that would not otherwise have
occurred, periodic updates were not required to be made in person, Act's purpose was not retributive, Act
had legitimate nonpunitive purpose ofpublic safety, which was reasonably advanced by alerting public,
duration ofreporting duty was not excessive, and notification system was passive. U.S.C.A. Const. Art. 1,
$ 10,cl. l; AS 12.63.010 et seq.
291 Cases that cite this headnote
9 Constitutional Law Power to enact
The Ex Post Facto Clause does not preclude a State from making reasonable categorical judgments that
conviction of specified crimes should entail particular regulatory consequences. U.S.C.A. Const. Art. I, §
10, cl. 1.
49 Cases that cite this headnote
10 Constitutional Law Registration
Mental Health Sex offenders
Alaska's determination to legislate with respect to convicted sex offenders as a class in state's Sex
Offender Registration Act (SORA), rather than require individual determination of their dangerousness,
did not make the statute a punishment under the Ex Post Facto Clause. U.S.C.A. Const. Art. I, § 10, cl. I,
AS 12.63.010 et seq.
732 Cases that cite this headnote
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1142 Syllabus'
Under the Alaska Sex Offender Registration Act (Act), any sex offender or child kidnaper incarcerated in
the State must register with the Department ofCorrections within 30 days before his release, providing
his name, address, and other specified information. If the individual is at liberty, he must register with
local law enforcement authorities within a working day of his conviction or of entering the State. If he
was convicted of a single, nonaggravated sex crime, the offender must provide annual verification of the
submitted information for 15 years. If he was convicted ofan aggravated sex offense or of two or more
sex offenses, he must register for life and verify the information quarterly The offender's information is
forwarded to the Department ofPublic Safety, which maintains a central registry of sex offenders. Some
of the data, such as fingerprints, driver's license number, anticipated change of address, and whether the
offender has had medical treatment afterwards, are kept confidential. The offender's name, aliases,
address, photograph, physical description, description, license and identification numbers ofmotor
vehicles, place of employment, date ofbirth, crime, date and place of conviction, length and conditions of
sentence, and a statement as to whether the offender is in compliance with the Act's update requirements
or cannot be located are, however, published on the Internet. Both the Act's registration and notification
requirements are retroactive.

Respondents were convicted of aggravated sex offenses. Both were released from prison and completed
rehabilitative programs for sex offenders. Although convicted before the Act's passage, respondents are
covered by it. After the initial registration, they are required to submit quarterly verifications and notify
the authorities of any changes. Both respondents, along with the wife ofone of them, also a respondent
here, brought this action under 42 U.S.C. § 1983, seeking to declare the Act void as to them under, inter
alia, the ExPost Facto Clause, U.S. Const., Art. I, § 10, cl. 1. The District Court granted petitioners
summary judgment. The Ninth Circuit disagreed in relevant part, holding that, because its effects were
punitive, the Act violates the Ex Post Facto Clause.

*85 Held: Because the Alaska Sex Offender Registration Act is nonpunitive, its retroactive application
does not violate the Ex Post Facto Clause. Pp. 1146-1154.

(a) The determinative question is whether the legislature meant to establish "civil proceedings." Kansas v.
Hendricks, 521 US. 346, 361, 117 S.CL 2072, 138 L.Ed.2d 501. If the intention was to impose
punishment, that ends the inquiry. If, however, the intention was to enact a regulatory scheme that is civil
and nonpunitive, the Court must further examine whether the statutory scheme is so punitive either in
purpose or effect as to negate 1143 the State's intention to deem it civil. E.g., ibid. Because the Court
ordinarily defers to the legislature's stated intent, ibid., only the clearest proofwill suffice to override that
intent and transform what has been denominated a civil remedy into a criminal penalty. See, e.g., ibid, Pp.
1146-1147

(b) The Alaska Legislature's intent was to create a civil, nonpunitive regime. The Court first considers the
statute's text and structure, Flemming v. Nestor, 363 US. 603, 617, 80 S.CL 1367,_4 L_Ed.2d 1435, asking
whether the legislature indicated either expressly or impliedly a preference for one label or the
other, Hudson v. United States, 522 US. 93, 99, 118 S.CL 488, 139 L.Ed.2d 450. Here, the statutory text
states the legislature's finding that sex offenders pose a high risk of reoffending, identifies protecting the
public from sex offenders as the law's primary interest, and declares that release of certain information
about sex offenders to public agencies and the public will assist in protecting the public safety. This Court
has already determined that an imposition ofrestrictive measures on sex offenders adjudged to be
dangerous is a legitimate nonpunitive governmental objective. Hendricks, 521 US, at 363, 117 S.Ct.
2072. Here, as in Hendricks, nothing on the statute's face suggests that the legislature sought to create
anything other than a civil scheme designed to protect the public from harm. Id., at 361, 117 S.Ct.
2072. The contrary conclusion is not required by the Alaska Constitution's inclusion of the need to protect
the public as one of the purposes of criminal administration. Where a legislative restriction is an incident
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of the State's power to protect the public health and safety, it will be considered as evidencing an intent to
exercise that regulatory power, and not a purpose to add to the punishment. E.g., Flemming v. Nestor,
supra, at 616, 80 S.Ct. 1367,_4 L.Ed.2d 1435.Other formal attributes of a legislative enactment, such as
the manner of its codification or the enforcement procedures it establishes, are probative of the
legislature's intent, see, e.g., Hendricks, 52L US., at 361, 117 S.CL 2072, but are open to debate in this
case. The Act's notification provisions are codified in the State's Health, Safety, and Housing Code,
confirming the conclusion that the statute was intended as a nonpunitive regulatory measure.
Cf., ibid. The fact that the Act's registration provisions are codified in the State's Code ofCriminal
Procedure is not *86 dispositive, since a statute's location and labels do not by themselves transform a
civil remedy into a criminal one. See United States v. One Assortment of89 Firearms,46 U.S. 354,364
365, and n. 6, 104 S.CL 1099, 79 L.Ed.2d 361. The Code ofCriminal Procedure contains many other
provisions that do not involve criminal punishment. The Court's conclusion is not altered by the fact that
the Act's implementing procedural mechanisms require the trial court to inform the defendant of the Act's
requirements and, if possible, the period of registration required. That conclusion is strengthened by the
fact that, aside from the duty to register, the statute itselfmandates no procedures. Instead, it vests the
authority to promulgate implementing regulations with the Department ofPublic Safety, an agency
charged with enforcing both criminal and civil regulatory laws. Also telling is the fact that the Act does
not require the procedures adopted to contain any safeguards associated with the criminal process. By
contemplating distinctly civil procedures, the legislature indicated clearly that it intended a civil, not a
criminal, sanction. United States v. Ursery, 518 U.S 267, 289, 116 S.CL 2135, 135 L.Ed.2d 549. Pp.
1147-1149.

(c) Respondents cannot show, much less by the clearest proof, that the Act's effects negate Alaska's
intention to establish a civil regulatory scheme. In analyzing the effects, the Court refers to the seven
factors noted in Kennedy v. Mendoza-Martinez,372 US. 144, 168-169, 83 S.CL554,9 L.Ed.2d 644, as a
useful **1144 framework. First, the regulatory scheme, in its necessary operation, has not been regarded
in the Nation's history and traditions as a punishment. The fact that sex offender registration and
notification statutes are of fairly recent origin suggests that the Act was not meant as a punitive measure,
or, at least, that it did not involve a traditional means ofpunishing. Respondents' argument that the Act,
particularly its notification provisions, resembles shaming punishments of the colonial period is
unpersuasive. In contrast to those punishments, the Act's stigma results not from public display for
ridicule and shaming but from the dissemination ofaccurate information about a criminal record, most of
which is already public. The fact that Alaska posts offender information on the Internet does not alter this
conclusion. Second, the Act does not subject respondents to an affirmative disability or restraint. It
imposes no physical restraint, and so does not resemble imprisonment, the paradigmatic affirmative
disability or restraint. Hudson, 522 US., at 104, 118 S.Ct. 488. Moreover, its obligations are less harsh
than the sanctions ofoccupational debarment, which the Court has held to be nonpunitive. See, e.g.,
ibid. Contrary to the Ninth Circuit's assertion, the record contains no evidence that the Act has led to
substantial occupational or housing disadvantages for former sex offenders that would not have otherwise
occurred. Also unavailing is that court's assertion that the periodic update requirement imposed an
affirmative disability. The *87 Act, on its face, does not require these updates to be made in person. The
holding that the registration system is parallel to probation or supervised release is rejected because, in
contrast to probationers and supervised releasees, offenders subject to the Act are free to move where they
wish and to live and work as other citizens, with no supervision. While registrants must inform the
authorities after they change their facial features, borrow a car, or seek psychiatric treatment, they are not
required to seek permission to do so.Third, the Act does not promote the traditional aims ofpunishment.
That it might deter future crimes is not· dispositive. See, e.g., id., at_105, 118 S.Ct. 488. Moreover, the
Ninth Circuit erred in concluding that the Act's registration obligations were retributive. While the Act
does differentiate between individuals convicted of aggravated or multiple offenses and those convicted
of a single nonaggravated offense, these broad categories and the reporting requirement's corresponding
length are reasonably related to the danger of recidivism, and this is consistent with the regulatory
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objective. Fourth, the Act has a rational connection to a legitimate nonpunitive purpose, public safety,
which is advanced by alerting the public to the risk of sex offenders in their community. That the Act may
not be narrowly drawn to accomplish the stated purpose is not dispositive, since such imprecision does
not suggest that the Act's nonpunitive purpose is a "sham or mere pretext." Hendricks, supra, at 371.117
S.CL 2072 KENNEDY, J., concurring). Fifth, the regulatory scheme is not excessive with respect to the
Act's purpose. The State's determination to legislate with respect to convicted sex offenders as a class,
rather than require individual determination of their dangerousness, does not render the Act punitive.
See, e.g, Hawker v. New York, 170 US 189,_197,18S.CL573, 42L.Ed 1002Hendricks, supra, at357
368, 364, 117 S.CL 2072, distinguished. Moreover, the wide dissemination ofoffender information does
not render the Act excessive, given the general mobility of the population. The question here is not
whether the legislature has made the best choice possible to address the problem it seeks to remedy, but
whether the regulatory means chosen are reasonable in light of the nonpunitive objective. The Act meets
this standard. Finally, the two remainingMendoza--Martinez factorswhether the regulation comes into
play only on a finding of scienter and whether the behavior to which it applies is already 1145 a
crime-are of little weight in this case. Pp. 1149-1154.

259 F.3d979, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST, C.J.,
and O'CONNOR, SCALIA, and THOMAS, JJ., joined. THOMAS, J., filed a concurring opinion,post, p.
1154. SOUTER, J., filed an opinion concurring in the judgment, post, p. 1154. STEVENS, J., filed a
dissenting opinion, 88 post, p. 1156. GINSBURG, J., filed a dissenting opinion, in which BREYER, J.,
joined,post, p. 1159.
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Opinion

89 Justice KENNEDY delivered the opinion of the Court.

The Alaska Sex Offender Registration Act requires convicted sex offenders to register with law
enforcement authorities, and much of the information is made public. We must decide whether the
registration requirement is a retroactive punishment prohibited by the Ex Post Facto Clause.

I

A
The State ofAlaska enacted the Alaska Sex Offender Registration Act (Act) on May 12, 1994. 1994
Alaska Sess. Laws ch. 41. Like its counterparts in other States, the Act is termed a "Megan's Law."
Megan Kanka was a 7-year-old New Jersey girl who was sexually assaulted and murdered in 1994 by a
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neighbor who, unknown to the vctim's family, had pnor convictions for sex offenses against children.
The crime gave impetus to laws for mandatory registration ofsex offenders and corresponding
community notification. In 1994, Congress passed the Jacob Wetterling Crimes Against Children and
Sexually Violent Offender Registration Act, title 17, 108 Stat.2038, as amended, 42 U.S.C. § 14071,
which conditions certain federal law enforcement funding on the States' adoption ofsex offender
registration laws and sets 90minimum standards for state programs. By 1996, every State, the District of
Columbia, and the Federal Government had enacted some variation ofMegan's Law.

The Alaska law, which is our concem in this case, contains two components: a registration requirement
and a notification system. Both are retroactive. 1994 Alaska Sess. Laws ch. 41, § 12(a). The Act requires
any "sex offender or child kidnapper who is physically present in the state" to register, either with the
Department ofCorrections (ifthe individual is incarcerated) or with the local law enforcement authorities
(if the individual is at liberty). Alaska Stat. $$ 12.63.010a). (b) (2000). Prompt registration is mandated.
Ifstill in prison, a covered sex offender must register within 30 days before release; otherwise he must do
so within a working day ofhis conviction or ofentering the State. $ 12.63.010(a). The sex offender must
provide his name, aliases, identifying I146 features, address, place ofemployment, date ofbirth,
conviction information, driver's license number, information about vehicles to which he has access, and
postconviction treatment history.§ 12.63.0lQ(b)(l). He must permit the authorities to photograph and
fingerprint him. § 12.63.010(b)(2).

If the offender was convicted ofa single, nonaggravated sex crime, he must provide annual verification of
the submitted information for 15 years.§§ 12.63.0lQ(d}(l}, 12.63.020(a){2). lfhe was convicted ofan
aggravated sex offense or oftwo or more sex offenses, he must register for life and verify the information
quarterly. §§ 12.63.010(d)(2), 12.63.020(a)(l). The offender must notify his local police department ifhe
moves. § 12.63.0lO(c). A sex offender who knowingly fails to comply with the Act is subject to criminal
prosecution. §§ 11.56.835, 11.56.840.

The information is forwarded to the Alaska Department ofPublic Safety, which maintains a central
registry ofsex offenders.§ 18.65.087(a). Some ofthe data, such as fingerprints, driver's license number,
anticipated change ofaddress, and whether the offender has had medical treatment 91 afterwards, are
kept confidential. §§ 12.63.010b), 18.65.087). The following information is made available to the
public: "the sex offender's or child kidnapper's name, aliases, address, photograph, physical description,
description[,] license [and] identification numbers ofmotor vehicles, place ofemployment, date ofbirth,
crime for which convicted, date ofconviction, place and court ofconviction, length and conditions of
sentence, and a statement as to whether the offender or kidnapper is in compliance with [the update]
requirements ... or cannot be located."§ 18.65.087(b). The Act does not specify the means by which the
registry information must be made public. Alaska has chosen to make most ofthe nonconfidential
information available on the Internet.

B
Respondents John Doe I and John Doe II were convicted ofsexual abuse ofaminor, an aggravated sex
offense. John Doe I pleaded nolo contendere after a court determination that he had sexually abused his
daughter for two years, when she was between the ages of9 and ll; John Doe II entered a nolo
contendere plea to sexual abuse ofa 14-year-old child Both were released from prison in 1990 and
completed rehabilitative programs for sex offenders. Although convicted before the passage of the Act,
respondents are covered by it. After the initial registration, they are required to submit quarterly
verifications and notify the authorities ofany changes. Both respondents, along with respondent Jane
Doe, wife of John Doe I, brought an action under Rev. Stat. $ 1979, 42 U.S.C. § 1983, seeking to declare
the Act void as to them under theEx Post Facto Clause ofArticle L $ 10, cl. 1, ofthe Constitution and the
Due Process Clause of§ 1 ofthe Fourteenth Amendment. The United States District Court for the District
ofAlaska granted summary judgment for petitioners. In agreement with the District Court, the Court of
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Appeals for the Ninth Circuit determined the state legislature had intended the Act to be a nonpunitive,
civil 92 regulatory scheme; but, in disagreement with the District Court, it held the effects of the Act
were punitive despite the legislature's intent. In consequence, it held the Act violates the Ex Post
Facto Clause. Doe Iv. Otte, 259 F.3d 979 (C.A.9 2001). We granted certiorari. 534 U.S. 1126. 122 S.Ct.
1062.I 51 L.Ed.2d 966 (2002).

II
],2This is the first time we have considered a claim that a sex offender registration and notification law
constitutes retroactive punishment forbidden by the Ex Post Facto Clause. The framework for our inquiry,
however, is well established. We must "ascertain whether the legislature meant the statute to
establish **1147 'civil' proceedings." Kansas v. Hendricks, 521 U.S. 346, 361, 117 S.CL 2072 138
L.Ed.2d 501 (1997). If the intention of the legislature was to impose punishment, that ends the inquiry. If,
however, the intention was to enact a regulatory scheme that is civil and nonpunitive, we must further
examine whether the statutory scheme is" 'so punitive either in purpose or effect as to negate [the State's]
intention' to deem it 'civil.' " Ibid.(quoting United States v. Ward, 448 US. 242, 248249, 100 S.Ct.
2636, 65 L.Ed.2d 742 (1980)). Because we "ordinarily defer to the legislature's stated intent," Hendricks,
supra, at 361, 117 S.CL2072," 'only the clearest proof will suffice to override legislative intent and
transform what has been denominated a civil remedy into a criminal penalty," Hudson v. United
States, 522 U.S. 93,100, 118 S.CL 488, 139 L.Ed.2d 450 (1997) (quoting Ward, supra, at 249, 100 S.Ct.
2636); see also Hendricks, supra, at 361, 117S.CL 2072; United States v. Ursery, 518 US. 267,290, 116
S.Ct. 2135, 135 L.Ed.2d 549(1996y; United States v. One Assortment of89 Firearms, 465 US. 354, 365,
104 S.Ct. 1099. 79 L.Ed.2d 361 (1984).

A
3 Whether a statutory scheme is civil or criminal "is first of all a question of statutory
construction." Hendricks, supra, at 361, 117 S.Ct. 2072 (internal quotation marks omitted); see
also Hudson, supra, at99,118 S.Ct. 488. We consider the statute's text and its structure to determine the
legislative objective. Flemming v. Nestor, 363 US. 603, 617, 80 S.CL 1367,_4 L.Ed.2d 1435 (1960). A
conclusion that the legislature 93 intended to punish would satisfy an ex postfacto challenge without
further inquiry into its effects, so considerable deference must be accorded to the intent as the legislature
has stated it.

4 The courts "must first ask whether the legislature, in establishing the penalizing mechanism, indicated
either expressly or impliedly a preference for one label or the other." Hudson, supra, at99, 118 S.Ct.
488 (internal quotation marks omitted). Here, the Alaska Legislature expressed the objective of the law in
the statutory text itself. The legislature found that "sex offenders pose a high risk ofreoffending," and
identified "protecting the public from sex offenders" as the "primary governmental interest" of the law.
1994 Alaska Sess. Laws ch. 41, § 1 The legislature further determined that "release of certain
information about sex offenders to public agencies and the general public will assist in protecting the
public safety." Ibid. As we observed in Hendricks, where we examined an expostfacto challenge to a
postincarceration confinement of sex offenders, an imposition of restrictive measures on sex offenders
adjudged to be dangerous is "a legitimate nonpunitive governmental objective and has been historically so
regarded." 521 US, at 363, 117 S.Ct. 2072. In this case, as in Hendricks, "[n]othing on the face of the
statute suggests that the legislature sought to create anything other than a civil .. scheme designed to
protect the public from harm." Id., at 361,117 S.Ct. 2072.

Respondents seek to cast doubt upon the nonpunitive nature of the law's declared objective by pointing
out that the Alaska Constitution lists the need for protecting the public as one of the purposes of criminal
administration. Brief for Respondents 23 (citing Alaska Const, Art I, $ 12). As the Court stated
in Flemming v. Nestor,rejecting an ex postfacto challenge to a law terminating benefits to deported
aliens, where a legislative restriction "is an incident of the State's power to protect the health and safety of
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its citizens," it will be considered "as evidencing an intent to exercise that 94 regulatory power, and not
a purpose to add to the punishment." 363 US., at 616, 80 S.Ct. 1367 (citing Hawker v. New York, 170
U.S. 189, 18 SCL573, 42 L.Ed. 1002 (1898)). The Court repeated this principle in 89
Firearms, upholding a statute requiring ** I148 forfeiture ofunlicensed firearms against a double
jeopardy challenge. The Court observed that, in enacting the provision, Congress" 'was concerned with
the widespread traffic in firearms and with their general availability to those whose possession thereof
was contrary to the public interest.' " 465 U,S., at364,_]04 S.Ct. 1099 (quoting Huddleston v. United
States, 415 US. 814, 824, 94S.CL 1262,39 L.Ed.2d 782 (1974)). This goal was "plainly more remedial
than punitive." 465 US., at 364, 104 S.Ct. 1099. These precedents instruct us that even if the objective of
the Act is consistent with the purposes of the Alaska criminal justice system, the State's pursuit of it in a
regulatory scheme does not make the objective punitive.

5 Other formal attributes of a legislative enactment, such as the manner of its codification or the
enforcement procedures it establishes, are probative of the legislature's intent. See Hendricks, supra, at
361,117 S.CL 2072; Hudson, supra, at 103, 118 S.CL_488; 89 Firearms, supra, at363, 104 S.Ct. 1099. In
this case these factors are open to debate. The notification provisions of the Act are codified in the State's
"Health, Safety, and Housing Code," § 18, confirming our conclusion that the statute was intended as a
nonpunitive regulatory measure. Cf. Hendricks, supra, at 361, 117 S.Ct. 2072 (the State's "objective to
create a civil proceeding is evidenced by its placement of the Act within the [State's] probate code,
instead of the criminal code" (citations omitted)). The Act's registration provisions, however, are codified
in the State's criminal procedure code, and so might seem to point in the opposite direction. These factors,
though, are not dispositive. The location and labels of a statutory provision do not by themselves
transform a civil remedy into a criminal one. In 89 Firearms, the Court held a forfeiture provision to be a
civil sanction even though the authorizing statute was in the criminal code. 465 US., at 364365, 104
S.Ct. 1099. *95 The Court rejected the argument that the placement demonstrated Congress' "intention to
create an additional criminal sanction," observing that "both criminal and civil sanctions may be labeled
'penalties.' " Id., at364, n. 6, 104 S.Ct. I 099.

6 The same rationale applies here. Title 12 ofAlaska's Code ofCriminal Procedure (where the Act's
registration provisions are located) contains many provisions that do not involve criminal punishment,
such as civil procedures for disposing of recovered and seized property, Alaska Stat.§ 12.36.010 et
seq. (2000); laws protecting the confidentiality of victims and witnesses,§ 12.61.010 et seq., laws
governing the security and accuracy of criminal justice information,§ 12.62.110 et seq.; laws governing
civil postconviction actions, § 12.72.010 et seq., and laws governing actions for writs ofhabeas corpus,§
12.75.010 et seq., which under Alaska law are "independent civil proceeding[s]," State v. Hannagan, 559
P .2d 1059, 1 063 (Alaska 1977). Although some of these provisions relate to criminal administration, they
are not in themselves punitive. The partial codification of the Act in the State's criminal procedure code is
not sufficient to support a conclusion that the legislative intent was punitive.

The procedural mechanisms to implement the Act do not alter our conclusion. After the Act's adoption
Alaska amended its Rules ofCriminal Procedure concerning the acceptance ofpleas and the entering of
criminal judgments. The rule on pleas now requires the court to "infor[m] the defendant in writing of the
requirements of [the Act] and, if it can be determined by the court, the period ofregistration required."
Alaska Rule Crim. Proc. l l(c)(4) (2002). Similarly, the written judgments for sex offenses and child
kidnapings "must set out the requirements of [the Act] and, ifit can be determined by the court, whether
that conviction will require the offender or kidnapper to register **1149 for life or a lesser
period." Alaska Stat.§ 12.55.148(a) (2000).

The policy to alert convicted offenders to the civil consequences of their criminal conduct does not render
the consequences 96 themselves punitive. When a State sets up a regulatory scheme, it is logical to
provide those persons subject to it with clear and unambiguous notice of the requirements and the
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penalties for noncompliance The Act reqmres reg1strat10n either before the offender's release from
confinement or withmn a day of hs convcton (af the offender 1s not 1mpnsoned) Timely and adequate
not1ce serves to apprise mdrv1duals of ther responstb1lutes and to ensure complance with the regulatory
scheme Notice 1s important, for the scheme 1s enforced by crmmnal penalties. See $$ 11 56.835,
11.56 840. Although other methods ofnot1ficat10n may be available, it is effective to make it part of the
plea colloquy or the Judgment of convict1on. Invoking the criminal process 1n ad of a statutory reg1me
does not render the statutory scheme 1tself punutrve.

Our conclus1on 1s strengthened by the fact that, aside from the duty to register, the statute itselfmandates
no procedures. Instead, 1t vests the authonty to promulgate 1mplementmg regulations with the Alaska
Department of Pubhc Safety,§§ 12.63.020(b). 18.65.087(d}--an agency chargedwith enforcement of
both cnminal and civil regulatory laws. See, e.g., S 17.30.100 (enforcement of drug laws), § 18. 70.010
(fire protecton); $ 28.05.01 I (motor vehicles and road safety); 44.41.020 (protectionof hfe and
property). The Act itself does not reqmre the procedures adopted to contam any safeguards associated
wIth the criminal process That leads us to infer that the legislature envs1oned the Act's implementation to
be crvl and administrative. By contemplating "distinctly crvl procedures," the legislature "Indicate[d]
clearly that 1t intended a civil, not a cnmmal sanction" Ursery, 518 U.S., at 289, 116 S Ct. 2135 (mtemal
quotation marks om1tted; alterat10n m onginal).

We conclude, as did the DIstnct Court and the Court of Appeals, that the mtent of the Alaska Legislature
was to create a cv1l, nonpunutrve regime.

*97B
1 In analyzmg the effects of the Act we refer to the seven factors noted mKennedy v Mendoza
Martnez, 372 U.S. 144, 168-169, 83 S.Ct. 554, 9 L.Ed.2d 644 0963). as a useful framework. These
factors, which mtgrated into our ex postfacto case law from double jeopardyunsprudence, have their
earlier origins mn cases under the Sixth and Eighth Amendments, as well as the Bill of Attamder and
the Ex Post FactoClauses. See d, at 168-169, and nn. 22-28, 83 S.Ct. 554. Because the Mendoza
Martznez factors are designed to apply invarious constitutional contexts, we have said they are "neither
exhaustive nor dispositrve,"Uted States v. Ward, 448 U.S., at 249, 100 S.Ct. 2636, 89 Firearms, 465
U.S., at 365, n. 7, 104 S.Ct. 1099, but are "useful guideposts,"Hudson, 522 U.S., at 99,118 S Ct.
488. The factors most relevant to our analysis are whether, m its necessary operation, the regulatory
scheme· has been regarded m our history and traditions as a pumshment, imposes an affirmative disab1hty
or restramt; promotes the traditional aims of punishment; has a ratonal connect1on to a nonpunutrve
purpose; or s excess1ve w1th respect to thus purpose

A hston1cal survey can be useful because a State that decides to punish an 1ndrvdual 1s likely to select a
means deemed punutve mn our tradnt1on, so that the pubhc will recognize 1t as such. The Court of Appeals
observed that the sex offender registration andnotification statutes "are of fairly recent origm," 259 F .3d,
at 989,whch suggests that the statute was not meant as a pumtive measure, or, at least, that 1t dud not
mvolve a traditional means ofpunishmg. Respondents argue, **1150however, that the Act-and, 1n
particular, its not1ficat1on prov1sons-resemble shaming punishments of the colon1al per1od. Bnef for
Respondents 33-34 (citing A. Earle, Cunous Punishments of Bygone Days 1-2 (1896)).

Some colomal pumshments mdeed were meant to mnflct public disgrace. Hum1lated offenders were
required "to stand mn public with signs cataloguing their offenses "Hirsch, From Pillory to Pemtentiary·
The Rise ofCnmmal *98 Incarceration mEarly Massachusetts, 80 Mich. L.Rev. 1179, 1226 (1982); see
also L. Fnedman, Cnme and Punishment mnAmerican History 38 (1993). At times the labeling would be
permanent· A murderer might be branded with an "M," and a thief with a"T " R. Semmes, Cnme and
Punishment m Early Maryland 35 (1938), see also Massaro, Shame, Culture, and Amencan Cnmmal
Law, 89 Mich. L.Rev. 1880, 1913 (1991. The aim was to make these offenders suffer "permanent
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stigmas, whch in effect cast the person out of the community." Ibid; see also Friedman, supra, at 40;
Hirsch, supra, at 1228. The most serious offenders were banished, after which they could neither return to
their original community nor, reputation tarnished, be admitted easily into a new one. T. Blomberg & K.
Lucken, American Penology: A History ofControl 30-31 (2000). Respondents contend that Alaska's
compulsory registration and notification resemble these historical punishments, for they publicize the
crime, associate it with his name, and, with the most serious offenders, do so for life.

Any initial resemblance to early punishments is, however, misleading. Punishments such as whipping,
pillory, and branding inflicted physical pain and staged a direct confrontation between the offender and
the public. Even punishments that lacked the corporal component, such as public shaming, humiliation,
and banishment, involvedmore than the disseminationof information. They either held the person up
before his fellow citizens for face-to-face shaming or expelled him from the community. See
Earle, supra, at 20, 35-36, 51--52; Massaro, supra, at 1912-1924; Semmes, supra, at 39-40; Blomberg &
Lucken, supra, at 30-31. By contrast, the stigma of Alaska's Megan's Law results not from public display
for ridicule and shaming but from the dissemination of accurate information about a criminal record, most
of which is already public. Our system does not treat dissemination of truthful information in furtherance
of a legitimate governmental objective as punishment. On the contrary, *99 our criminal law tradition
insists on public indictment, public trial, and public imposition of sentence. Transparency is essential to
maintaining public respect for the criminal justice system, ensuring its integrity, and protecting the rights
of the accused. The publicity may cause adverse consequences for the convicted defendant, running from
mild personal embarrassment to social ostracism. In contrast to the colonial shaming punishments,
however, the State does not make the publicity and the resulting stigma an integral part of the objective of
the regulatory scheme.

The fact that Alaska posts the information on the Internet does not alter our conclusion. It must be
acknowledged that notice of a criminal conviction subjects the offender to public shame, the humiliation
increasing in proportion to the extent of the publicity. And the geographic reach of the Internet is greater
than anything which could have been designed in colonial times. These facts do not render Internet
notification punitive. The purpose and the principal effect of notification are to inform the public for its
own safety, not to humiliate the offender. Widespread public access is necessary for the efficacy of the
scheme, and the attendant humiliation is but a collateral consequence of a valid regulation.

The State's Web site does not provide the public withmeans to shame the offender by, say, posting
comments underneath 1151 his record. An individual seeking the information must take the initial step
of going to the Department of Public Safety's Web site, proceed to the sex offender registry, and then look
up the desired information. The process is more analogous to a visit to an official archive of criminal
records than it is to a scheme forcing an offender to appear in public with some visible badge of past
criminality. The Internet makes the document search more efficient, cost effective, and convenient for
Alaska's citizenry.

We next consider whether the Act subjects respondents to an "affirmative disability or
restraint."Mendoza--Martinez, supra, at 168, 83 S.Ct. 554. Here, we inquire how the effects of
the *JOO Act are felt by those subject to it. If the disability or restraint is minor and indirect, its effects
are unlikely to be punitive.

The Act imposes no physical restraint, and so does not resemble the punishment of imprisonment, which
is the paradigmatic affirmative disability or restraint Hudson,522 U.S., at 104, 118 S.Ct. 488. The Act's
obligations are less harsh than the sanctions of occupational debarment, which we have held to be
nonpunitive. See ibid.(forbidding further participation in the banking industry); De VVeau v. Braisted, 363
U.S. 144, 80 S.Ct. 1146, 4 L.Ed.2d 1109 (1960) (forbidding work as a un1on official); Hawker • New
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York, 170 US 189, 18 S Ct 573, 42 L Ed. 1002 (1898)(revocat10n of a medical hcense) The Act does
not restrain act1vtes sex offenders may pursue but leaves them free to change yobs or residences

The Court ofAppeals sought to d1stmgmsh Hawker and cases which have followed rt on the grounds that
the disability at 1ssue there was specific and "narrow," confined to particular professions, whereas "the
procedures employed under the Alaska statute are lkely to make [respondents] completely
unemployable "because "employers will not want to nsk loss ofbusmess when the public learns that they
have hired sex offenders " 259 F 3d, at 988 This rs COilJecture Landlords and employers could conduct
background checks on the cnmmnal records ofprospective employees or tenants even with the Act not mn
force The record m thus case contamns no evidence that the Act has led to substantial occupat10nal or
housmg disadvantages for former sex offenders that would not have otherwise occurred through the use
of routme background checks by employers and landlords The Court ofAppeals identified only one
mcident from the 7-year history ofAlaska's law where a sex offender suffered commumty hostility and
damage to hus business after the 1format1on he submitted to the regstry became publc Id, at 987--
988 Thls could have occurred many event, because the mformation about the individual's conviction was
already mn the public domam

101 Although the pubhe availability of the mnformaton may have a lastmg and pamful tmpact on the
convicted sex offender, these consequences flow not from the Act's registrat10n and dissemmatron
prov1s1ons, but from the fact of convcton, already a matter ofpubhc record. The State makes the facts
underlymg the offenses and the resultmg convictions accessible so members ofthe publc can take the
precautions they deem necessary before dealing with the registrant

The Court ofAppeals reasoned that the reqmrement ofpenodic updates Imposed an affirmatrve d1sab1hty
In reaching thus conclusion, the Court ofAppeals was under a misapprehension, albeit one created by the
State itself dunng the argument below, that the offender had to update the registry m person Id, at 984,
n 4 The State's representation was erroneous The Alaska statute, on its face, does not reqmre these
updates to be made m person And, as respondents conceded at the oral argument before us, the record
contams no mdicat1on that an m-person appearance requirement has been 1mposed on any sex offender
subject to the Act. Tr ofOral Arg 26--28

**1152 The Court ofAppeals held that the registration system 1s parallel to probation or supervised
release 1n terms ofthe restraint imposed. 259 F 3d, at 987. This argument has some force, but, after due
consideration, we reject 1t Probation and supervised release entail a seres ofmandatory conditions and
allow the supervrsmg officer to seek the revocaton ofprobation or release mn case ofmfraction. See
generally Johnson v United States, 529 U S 694, 120 S.Ct. 1795, 146 L.Ed.2d 727 (2000). Grtfn v
Wsconsn, 483 U.S 868, 107 S Ct. 3164,97 L.Ed.2d 709 (1987). By contrast, offenders subJect to the
Alaska statute are free to move where they wish and to live and work as other citizens, wth no
superv1s1on Although registrants must Inform the authorities after they change their fac1al features (such
as growmg a beard), borrow a car, or seek psychiatnc treatment, they are not reqmred to seek permission
to do so A sex offender 102who falls to comply with the reportmg reqmrement may be subjected to a
cnmmal prosecut10n for that failure, but any prosecution 1s a proceedmg separate from the md1vidual's
ongmal offense Whether other constitutional objections can be raised to a mandatory reportmg
reqmrement, and how those questions nught be resolved, are concerns beyond the scope ofth1s opm10n It
suffices to say the reg1straton requirements make a valid regulatory program effective and do not impose
punutrve restraints mn volat1on of the ExPost Facto Clause

The State concedes that the statute nught deter future cnmes Respondents seize on this proposition to
argue that the law 1s pumtrve, because deterrence is one purpose ofpumshment Bnef for Respondents 37
This proves too much Any number ofgovernmental programs might deter cnme without rmposmg
pumshment "To hold that the mere presence ofa deterrent purpose renders such sanctions 'cnmmal'
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would severely undermme the Government's abtlity to engage in effective regulation." Hudson, supra, at
105, 118 S.Ct. 488; see also Ursery, 518 U.S., at 292,_116 S.Ct 2135;89Frearms, 465 U.S., at 364, 104
S.Ct. 1099.

The Court ofAppeals was incorrect to conclude that the Act's registration obligations were retributive
because "the length ofthe reporting requirement appears to be measured by the extent of the wrongdomg,
not by the extent ofthe risk posed." 259 F.3d, at 990. The Act, it is true, differentiates between
mdividuals convicted ofaggravated or multiple offenses and those convicted ofa single nonaggravated
offense. Alaska Stat. $ 12.63.020(a)1) (2000). The broad categories, however, and the correspondmg
length ofthe reporting requirement, are reasonably related to the danger ofrecidivism, and this is
consistent with the regulatory objective.

The Act's rational connection to a nonpunitive purpose is a "[m]ost significant" factor in our
determination that the statute's effects are not punitive. Ursery, supra, at 290, 116 S.Ct. 2135. As the
Court ofAppeals acknowledged, the Act has a legitimate 103nonpunitive purpose of"public safety,
which is advanced by alerting the public to the risk ofsex offenders in their communit[y]." 259 F.3d, at
991. Respondents concede, in turn, that "this alternative purpose is valid, and rational." Brief for
Respondents 38. They contend, however, that the Act lacks the necessary regulatory connection because
it is not "narrowly drawn to accomplish the stated purpose." Ibid. A statute is not deemed punitive simply
because it lacks a close or perfect fit with the nonpunitive aims it seeks to advance. The imprecision
respondents rely upon does not suggest that the Act's nonpunitive purpose is a "sham or mere
pretext." Hendricks, 521 U.S., at 371, 117 S.Ct. 2072 (KENNEDY, J., concurring).

In concluding the Act was excessive in relation to its regulatory purpose, the Court ofAppeals relied in
large part on two propositions: first, that the statute 1153 applies to all convicted sex offenders without
regard to their future dangerousness; and, second, that it places no limits on the number ofpersons who
have access to the information. 259 F.3d, at 991-992. Neither argument is persuasive.

Alaska could conclude that a conviction for a sex offense provides evidence ofsubstantial risk of
recidivism. The legislature's findings are consistent with grave concerns over the high rate ofrecidivism
among convicted sex offenders and their dangerousness as a class. The risk ofrecidivism posed by sex
offenders is "frightening and high."McKune v. Lile, 536 U.S. 24, 34, 122 S.Ct. 2017, 153 L.Ed.2d 47
(2002): see also id., at 33, 122 S.Ct. 2017 ("When convicted sex offenders reenter society, they are much
more likely than any other type ofoffender to be rearrested for a new rape or sexual assault" (citing U.S.
Dept. ofJustice, Bureau ofJustice Statistics, Sex Offenses and Offenders 27 (1997); U.S. Dept. ofJustice,
Bureau ofJustice Statistics, Recidivism ofPrisoners Released in 1983, p. 6 (1997))).

9,1 O The Ex Post Facto Clause does not preclude a State from making reasonable categorical judgments
that conviction ofspecified crimes should entail particular regulatory consequences. 104 We have
upheld against ex postfactochallenges laws imposing regulatory burdens on individuals convicted of
crimes without any corresponding risk assessment. See De Veau, 363 U.S., at 160, 80 S.Ct.
1146; Hawker, 170 U.S., at 197, 18 S.Ct. 573. As stated inHawker: "Doubtless, one who has violated the
criminal law may thereafter reform and become in fact possessed ofa good moral character. But the
legislature has power in cases ofthis kind to make a rule ofuniversal application..." Ibid. The State's
determination to legislate with respect to convicted sex offenders as a class, rather than require individual
determination oftheir dangerousness, does not make the statute a punishment under the Ex Post
Facto Clause.

Our decision mn Hendricks, on which respondents rely, Brieffor Respondents 39, is not to the contrary.
The State's objective in Hendrcks was involuntary (and potentially indefinite) confinement of
"particularly dangerous individuals." 521 U.S., at 357-358, 364, 117 S.Ct 2072. The magnitude of the
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restramt made md1v1dual assessment appropnate The Act, by contrast, imposes the more mmor cond1t1on
of registration In the context of the regulatory scheme the State can dispense wth mndv1dual predict1ons
of future dangerousness and allow the pubhc to assess the nsk on the basis ofaccurate, nonpnvate
1nformaton about the regstrants' convictions without volatmng the prohibrttons of the Ex Post
Facto Clause

The durat10n of the reportmg requtrements 1s not excessive Empmcal research on child molesters, for
mstance, has shown that, "[c]ontrary to convent10nal wisdom, most reoffenses do not occur w1thm the
first several years after release," but may occur "as late as 20 years followmg release." Nat10nal Institute
of Justice, R Prentky, R Kmght, & A Lee, US Dept. of Justice, Child Sexual Molestat10n Research
Issues 14 ( 1997)

The Court ofAppeals' relance on the wide dissemmaton ofthe 1formation 1s also unavalmng. The Nmth
CIrcuut 105 hughlghted that the 1format1on was available "world-wide" and "[b]roadcas[t]" man
md1scnminate manner 259 F 3d, at 992 As we have explamed, however, the notificat10n system is a
passive one· An md1vidual must seek access to the mformat10n The Web site warns that the use of
displayed mformat10n "to commit a cnmmal act against another person 1s subject to cnmmal
prosecution" http// www dps state.ak.us/nSorcr/asp/ (as visited Jan. 17, 2003) (available m the Clerk of
Court's case file) Gven the general mobility ofour population, for Alaska to make its registry system
available and easily accessible throughout the State was not so excessive a regulatory reqmrement as to
become a pumshment. See D Schram & 1154C Milloy, Commumty Notification A Study of
Offender Charactenst1cs and Rec1drvsm 13 (1995) (38% ofrec1drvst sex offenses In the State of
Washmgton took place 1n junsdctons other than where the prev10us offense was committed)

The excessiveness mqmry ofour ex postfacto Junsprudence 1s not an exercise m determmmg whether the
legislature has made the best choice possible to address the problem it seeks to remedy. The quest10n 1s
whether the regulatory means chosen are reasonable m hght of the nonpumtive objective The Act meets
thus standard

The two remammgMendoza-Martinez factors-whether the regulation comes mto play only on a findmg
of sc1enter and whether the behavior to whch 1t appl1es 1s already a cnmeare of little we1ght 1n th1s
case. The regulatory scheme applies only to past conduct, which was, and 1s, a cnme Thus 1s a necessary
begmnmg pomt, for rec1d1vism 1s the statutory concern. The obligations the statute imposes are the
respons1b1lrty ofregistration, a duty not predicated upon some present or repeated volat1on

Our exammat10n of the Act's effects leads to the determmat10n that respondents cannot show, much less
by the clearest proof, that the effects of the law negate Alaska's mtent10n to establish a ClVll regulatory
scheme The Act 1s nonpunutrve, 106and 1ts retroactive application does not violate the Ex Post
Facto Clause. The Judgment ofthe Court ofAppeals for the Nmth Circmt 1s reversed, and the case is
remanded for further proceedings consistent with thus op1n1on

It s so ordered

Justice THOMAS, concumng
I jomn the Court's opmmon upholding the Alaska Sex Offender Reg1strat10n Act (ASORA) agamst ex post
facto challenge I wnte separately, however, to reiterate that "there 1s no place for [an implementatton
based} challenge m our expostfactoyursprudence Seling v Young, 531 US 250, 273, 121 S c 727,
148 L Ed.2d 734 (2001) (THOMAS, J, concurng 1n judgment) Instead, the determmnaton whether a
scheme 1s cnmmal or crvl must be limited to the analysis ofthe obltgattons actually created by statute
See d, at 273-274, 121 S Ct 727 ("[T]o the extent that the condtons result from the fact that the statute
1s not bemg applted accordmg to its terms, the conditions are not the effect of the statute, but rather the
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effect of 1ts improper implementation"). As we have stated, the categonzation ofa proceeding as civil or
criminal is accomplished by examining "the statute on its face." Hudson v. Unted States, 522 U.S. 93,
100, 118 S.Ct. 488, 139 L.Ed.2d 450 (1997) (internal quotation marks omitted).

In thus case, ASORA does not specify ameans ofmaking registry information available to the public. It
states only that

"[ijnformation about a sex offender ... that is contained in the central registry ... is confidential and not
subject to public disclosure except as to the sex offender's ... name, aliases, address, photograph, physical
descnption, description ofmotor vehicles, license numbers ofmotor vehicles, and vehicle identification
numbers ofmotor vehicles, place ofemployment, date ofbirth, crime for which convicted, date of
conviction, place and court ofconviction, length and conditions ofsentence, and a 107 statement as to
whether the offender ... is in compliance with requirements ofAS 12.63 or cannot be located." Alaska
Stat. § 18.65.087(b) (2000).

By considering whether Internet dissemination renders ASORA punitive, the Court has strayed from the
statute. With this qualification, I concur.

Justice SOUTER, concumng in the judgment
I agree with the Court that Alaska's Sex Offender Registration Act does not amount to an ex post
facto law. But the majority comes to that conclusion by a different **1155path from mine, and I concur
only in thejudgment.

As the Court says, our cases have adopted a two-step enquiry to see whether a law is punitive for
purposes ofvarious constitutional provisions including the Ex Post Facto Clause. At the first step in
applying the so-called Kennedy-Ward test, we ask whether the legislature intended a civil or criminal
consequence; at the second, we look behind the legislature's preferred classification to the law's
substance, focusing on its purpose and effects. See UnitedStates v. Ward, 448 U.S. 242, 248249, 100
S.Ct. 2636, 65 L.Ed.2d 742 (1980): Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-169, 83 S.Ct.
554,9 L.Ed.2d 644 (1963) We have said that " 'only the clearest proof' "that a law is punitive based on
substantial factors will be able to overcome the legislative categorization. Ward, supra, at 249, 100 S.Ct.
2636 (quoting Flemming v. Nestor,363 U.S. 603,617, 80 S.Ct 1367,4 L.Ed2d 1435 (1960). I continue
to think, however, that this heightened burden makes sense only when the evidence of legislative intent
clearly points in the civil direction. SeeHudson v. UnitedStates, 522 U.S. 93, 113-114,118 S.Ct 488,
139 L.Ed.2d 450 (1997) (SOUTER, J., concurring in judgment). This means that for me this is a close
case, for I not only agree with the Court that there is evidence pointing to an intended civil
characterization ofthe Act, but also see considerable evidence pointing the other way.

The Act does not expressly designate the requirements imposed as "civil," a fact that itselfmakes this
different from 108 our past cases, which have relied heavily on the legislature's stated label in finding a
civil intent. SeeHudson, supra, at 103, 118 S.Ct. 488;Kansas v. Hendricks, 521 U. . 346,361,117 S.Ct.
2072, 138 L.Ed.2d 501 (1997): Allen v. Illinois, 478 U.S. 364, 368, 106 S.Ct. 2988, 92 L.Ed.24 296
(1986). The placement ofthe Act in the State's code, another important indicator, seeHendricks, supra, at
361, 117 S.Ct. 2072, also leaves matters in the air, for although the section establishing the registry is
among the code's health and safety provisions, which are civil, see Alaska Stat. $ 18.65.087 (2000). the
section requiring registration occurs in the title governing criminal procedure, see§ 12.63.010. What 1s
more, the legislature made written notification ofthe requirement a necessary condition ofany guilty
plea, see Alaska Rule Crim. Proc. 1 l(c)(4) (2002), and, perhaps most significant, it mandated a statement
of the requirement as an element ofthe actual judgment ofconviction for covered sex offenses,
see Alaska Stat. $ 12.55.148 (2000): Alaska Rule Cnm. Proc. 32(c) (2002). Finally, looking to
enforcement, see Hudson, supra, at 103, 118 S.Ct. 488, offenders are obliged, at least mitially, to register
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with state and local pohce, see $$ 12.63.010b). (c), although the actual informat10n so obtamed is kept by
the State's Department ofPubhc Safety, a regulatory agency, see $ 18.65.087(a). These formal facts do
not force a cnmmal charactenzat1on, but they stand mn the way ofassertmg that the statute's mtended
character 1s clearly cavil

The substantial indicators relevant at step two ofthe Kennedy-Ward analysis likewise point mn different
directions. To start with purpose, the Act's legslatve history shows it was designed to prevent repeat sex
offenses and to aid the mvestigation ofreported offenses. See 1994 Alaska Sess. Laws ch. 41,} l; Bnef
for Petitioners 26, n. 13. Ensunng pubhc safety 1s, ofcourse, a fundamental regulatory goal,
see, e.g., Unted States v Salerno, 481 U.S. 739, 747, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987). and this
objective should be given senous weight in the analyses. But, at the same time, it would be naive to look
no 109 further, given pervasive attitudes toward sex offenders, see infra, at 1156, n. See Weaver v.
Graham, 450 U.S. 24,29, 101 S.Ct. 960, 67 L.Ed.2d 17 0981) (Ex Post Facto Clause was meant to
prevent "arbitrary and potentially vindictive legislation"). The fact that the Act uses past crime as the
touchstone, probably 1156 sweeping in a significant number ofpeople who pose no real threat to the
commumty, serves to feed suspicion that something more than regulation ofsafety is going on; when a
legislature uses pnor convictions to impose burdens that outpace the law's stated civil aims, there is room
for serious argument that the ulterior purpose is to revisit past crimes, not prevent future ones.
See Kennedy, supra, at 169, 83 S.Ct 554

That argument can claim support, too, from the severity ofthe burdens imposed. Widespread
dissemination ofoffenders' names, photographs, addresses, and cnminal history serves not only to inform
the public but also to humiliate and ostracize the convicts. It thus bears some resemblance to shaming
punishments that were used earlier in our history to disable offenders from hving normally m the
community. See, e.g, Massaro, Shame, Culture, and American Criminal Law, 89 Mich. L.Rev. 1880,
1913 (1991). While the Court accepts the State's explanation that the Act simply makes public
information available mn a new way, ante, at 1150-1151, the scheme does much more. Its point, after all,
is to send a message that probably would not otherwise be heard, by selectmg some conviction
information out of1ts corpus ofpenal records and broadcastng it with a warnmg. Selection makes a
statement, one that affects common reputation and sometimes carries harsher consequences, such as
exclusion from jobs or housing, harassment, and physical harm.

110 To me, the indications ofpunitive character stated above and the civil indications weighed heavily
by the Court are in rough equipoise. Certainly the formal evidence of legislative intent does not justify
requiring the" 'clearest proof'" ofpenal substance lil this case, see Hudson, 522 U.S.at 113-114, 118
S.Ct. 488 (SOUTER, J., concurng in judgment), and the substantial evidence does not affirmatively
show w1th any clarity that the Act is valid. What tips the scale for me is the presumption of
constitutionaltty normally accorded a State's law. That presumption gives the State the benefit of the
doubt in close cases like this one, and on that basis alone I concur in the Court's judgment.

Justice STEVENS, dissenting in No. 01-729 and concurring in the Judgment m No. 01-1231.-'
These two cases rause questions about statutes that 1mpose affirmative obligations on convicted sex
offenders. The question in No. 01-729 is whether the Alaska Sex Offender Registration Act is
an 1157 ex postfacto law, and in No. 01-1231 111 it 1s whether Connecticut's similar law volates
the Due Process Clause.

The Court's opinions in both cases fail to decide whether the statutes deprive the registrants of a
constitutionally protected interest in liberty. If no liberty interest were implicated, it seems clear that
neither statute would rause a colorable constitutional claim Cf. Meachum v. Fan0, 427 U.S 215, 96 S Ct.
2532, 49 L.Ed.2d 451 (1976). Proper analysis ofboth cases should therefore begin with a cons1derat1on of
the impact of the statutes on the registrants' freedom.
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The statutes impose significant affirmative obligations and a severe stigma on every person to whom they
apply. In Alaska, an offender who has served his sentence for a single, nonaggravated crime must provide
local law enforcement authorities with extensive personal information-including his address, his place
ofemployment, the address ofhis employer, the license plate number and make and model ofany car to
which he has access, a current photo, identifying features, and medical treatment-at least once a year for
15 years. Ifone has been convicted ofan aggravated offense or more than one offense, he must report this
same information at least quarterly for life. Moreover, ifhe moves, he has one working day to provide
updated information. Registrants may not shave their beards, color their hair, change their employer, or
borrow a car without reporting those events to the authorities. Much ofthis registration information is
placed on the Internet. In Alaska, the registrant's face appears on a webpage under the label "Registered
Sex Offender." His phys1cal description, street address, employer address, and conviction information are
also displayed on this page.

The registration and reporting duties imposed on convicted sex offenders are comparable to the duties
imposed on other convicted criminals during periods ofsupervised release or parole. And there can be no
doubt that the "[w]idespread public access," ante, at 1150 (opinion in No. 01-729), 112 to this personal
and constantly updated information has a severe stigmatizing effect. See Brieffor the Office ofthe Public
Defender for the State ofNew Jersey et al. as Amici Curiae 7-21 (providing examples ofthreats, assaults,
loss ofhousing, and loss ofjobs experienced by sex offenders after their registration information was
made widely available). In my judgment, these statutes unquestionably affect a constitutionally protected
interest in liberty. Cf. Wisconsin v. Constantineau, 400 U.S. 433, 91 S.Ct. 507, 27 L.Ed.2d 515 (1971.

It is also clear beyond peradventure that these unique consequences ofconviction ofa sex offense are
punitive. They share three charactenstics, which in the aggregate are not present in any civil sanction. The
sanctions ( 1) constitute a severe deprivation ofthe offender's liberty, (2) are imposed on everyone who is
convicted ofa relevant criminal offense, and (3) are imposed only on those criminals. Unlike any of the
cases that the Court has cited, a criminal conviction under these statutes provides both a sufficient and
a necessary condition for the sanction.

To be sure, there are cases m which we have held that it was not punishment and thus not a violation of
the Ex Post Facto Clause to deny future privileges to individuals who were convicted ofcrimes.
See, e.g., De Veau v. Braisted, 363 U.S. 144, 80 S.Ct. 1146, 4 L.Ed.2d 1109 (1960) (upholding
prohibition ofconvicted felons from working forwaterfront unions); Hawker v. New York. 170 U.S. 189,
18 S.Ct. 573, 42 L.Ed. 1002 0898) (upholding prohibition ofdoctors who had been convicted ofa felony
from practicing medicine). Those cases are distinguishable because in each the prior conviction was a
sufficient condition for the imposition ofthe burden, but it was not a necessary one. That is, one may be
barred from participation in a union because he has not paid fines imposed on 1158 him. See NLRB v.
Allis-Chalmers Mfg. Co.,388 U.S. 175, 191-192, 87 S.Ct. 2001, 18 L.Ed.2d 1123 (1967). And a doctor
may not be permitted to practice medicine because she is no longer competent to do so. See, e.g.,N.J. Stat.
Ann. $ 45:1-21 (West Supp.2002)

113 Likewise, in Kansas v. Hendricks, 521 U.S. 346, 117 S.Ct. 2072, 138 L.Ed.2d 501 (1997). the Court
held that a law that permitted the civil commitment ofpersons who had committed or had been charged
with a sexually violent offense was not an expostfacto law. But the fact that someone had been convicted
was not sufficient to authorize civil commitment underKansas law because Kansas required another
proceeding to determine ifsuch a person suffered from a" 'mental abnormality or personality disorder
which makes the person likely to engage in the predatory acts ofsexual violence.' "Id, at 352, 117 S.Ct.
2072. Nor was the conviction even a necessary predicate for the commitment. See ibd. (Kansas' civil
commitment procedures also applied to individuals charged with a sexually violent offense but found
incompetent to stand for trial, or found not guilty by reason of insanity or by reason ofmental disease or
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defect) Whle one mght dsagree mn other respects wth Hendrcks, 1t 1s clear that a convict1on standing
alone did not make anyone eligible for the burden imposed by that statute

No matter how often the Court may repeat and mampulate multifactor tests that have been applied m
wholly dssmm1lar cases mvolvmg only one or two of these three aspects of these statutory sanct10ns, it
will never persuade me that the registration and reporting oblgations that are mmposed on convicted sex
offenders and on no one else as a result of their convictions are not part of their purushment. In my
op1n1on, a sancton that () is mmposed on everyone who commits a crminal offense, (2) 1s not imposed
on anyone else, and (3) severely mmpairs a person's liberty ts pumshment.

It is therefore clear to me that the Constitution prohibits the addition ofthese sanctions to the pumshment
ofpersons who were tned and convicted before the leg1slat1on was enacted. As the Court recogmzes,
"rec1drvsm is the statutory concern" that provides the supposed justification for the 1mpost1on of such
retroactive pumshment. Ante, at 1154 (op1non 1 No. 01-729). That 1s the pnncipal rationale that
underlies the "three stnkes" statute that the Court has upheld 114 1n Ewing v. Calforma, post, 538 US.
11, 123 S.Ct. 1179, 155 L.Ed.2d 108 (2003). Reliance on that rationale here h1ghhghts the conclusion that
the retroactive apphcat1on ofthese statutes constttutes a flagrant violation ofthe protections afforded by
the Double Jeopardy and Ex Post Facto Clauses of the Constitution.

I thunk 1t equally clear, however, that the State may impose reg1strat10n duties and may pubhsh
registratton informallon as a part ofits pumshment ofthis category ofdefendants. Lookmg to the future,
these aspects of theu pumshment are adequately Justified by two ofthe trad1t1onal aims ofpunishment
retnbution and deterrence. Moreover, as a matter ofprocedural fairness, Alaska requires its judges to
mclude nottce of the registration requirements in judgments 1mposing sentences on convicted sex
offenders and in the colloquy precedmg the acceptance ofa plea ofgulty to such an offense. See Alaska
Rules Crim. Proc. 1 l(c)(4) and 32(c) (2002) Thus, I agree with the Court that these statutes are
constttuttonal as applied to postenactment offenses.

Accordingly, I would hold that the Alaska statute violates the constitutional prohibit1on on ex post
facto laws. Because I believe registration and publication are a permissible component of the punishment
for this category ofcnmes, however, for those convicted ofoffenses committed after the effective date of
such legislation, there would be no separate procedural due process v10lat1on so long as a defendant 1s
provided a constitutionally adequate tnal. 1159 I therefore concur m the Court's disposition of the
Connecticut case, No. 01-1231, and I respectfully dissent from its disposition ofthe Alaska case, No 01-
729.

Justice GINSBURG, with whom Justice BREYER joins, dissenting.
As Justice SOUTER carefully explains, it is unclear whether the Alaska Legislature conceived ofthe
State's Sex Offender Registration Act as a regulatory measure or as a 115 penal law. See ante, at 1154-
1156 (opimon concumng in judgment). Accordingly, m resolvmg whether the Act ranks as penal for ex
postfacto purposes, I would not demand "the clearest proof' that the statute s mn effect criminal rather
than crvl. Instead, guded by Kennedy v Mendoza-Martinez, 372 U.S. 144, 83 S.Ct. 554, 9 L.Ed.2d 644
(1963) I would neutrally evaluate the Act's purpose and effects. See d,at 168-169, 83 S.Ct. 554 (listing
seven factors courts should consider "[a]bsent conclusive evdence of [legislative] intent as to the penal
nature of a statute"); cf. Hudson v United States, 522 U.S. 93, 115, 118 S.Ct. 488, 139 L.Ed.2d 450
(1997)(BREYER, J., concurrmng in Judgment) ("[I]n fact 1fnot mn theory, the Court has simply applied
factors ofthe Kennedy vanety to the matter at hand.'').1

Measured by theMendoza-Martinez factors, I would hold Alaska's Act pun1t1ve m effect Beyond doubt,
the Act mvolves an "affirmative d1sab1hty or restramt." 372 U.S,at 168, 83 S Ct 554 As Justice
STEVENS and Justice SOUTER spell out, Alaska's Act imposes onerous and mtrus1ve obhgattons on
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convicted sex offenders; and t exposes registrants, through aggressive public notification oftheircmes,
to profound humiliation and community-wide ostracism. See ante, at 1156, and n. (SOUTER, J.,
concurring mn judgment); ante, at 1157 (STEVENS, J., dissenting in No. 01-729 and concurring in
judgment in No. 01-1231).

Furthermore, the Act's requirements resemble historically common forms ofpunishment. SeeMendoza
Martinez, 372 U.S., at 168, 83 S.Ct. 554. Its registration and reporting provisions are comparable to
conditions of supervised release or parole; its 116 public notification regimen, which permits placement
of the registrant's face on a webpage under the label "Registered Sex Offender," calls to mind shaming
punishments once used to mark an offender as someone to be shunned. See ante, at 1157 (STEVENS, J.,
dissenting in No. 01-729 and concurring in judgment in No. 01-1231); ante, at 1156 (SOUTER, J.,
concurring in judgment).

Telling too, as Justice SOUTER observes, past crime alone, not current dangerousness, is the
"touchstone" triggering the Act's obligations. Ante, at 1155 (opinion concurring in judgment); see ante, at
1157-1158 (STEVENS, J., dissenting in No. 01-729 and concurring injudgment in No. 01-1231). This
touchstone adds to the impression that the Act retributively targets past guilt, ie., that it "revisit[s] past
crimes [more than it] prevent[s] future ones." Ante, at 1156 (SOUTER, J., concurring in judgment);
see Mendoza-Martinez, 372 U.S., at 168, 83 S.Ct 554.

Tending the other way, I acknowledge, the Court has ranked some laws civil and nonpunitive although
they impose significant disabilities or restraints. See, e.g., Flemming v. Nestor, 363 U.S. 603, 80 S.Ct.
1367, 4 L.Ed.2d 1435 (1960) (termination ofaccrued disability benefits payable to deported resident
aliens); Kansas v. Hendricks, 1160 521 U.S. 346, 117 S.Ct 2072,138 L.Ed.2d 501 (1997) (civil
confinement ofmentally ill sex offenders). The Court has also deemed some laws nonpunitive despite
"punitive aspects." See UnitedStates v. Ursery, 518 U.. 267, 290, 116 S.Ct. 2135, 135 L.Ed.2d 549
(1996).

What ultimately tips the balance forme is the Act's excessiveness in relation to its nonpunitive purpose.
SeeMendoza-Martinez, 372 U.S., at 169, 83 S.Ct 554. As respondents concede, see Brief for
Respondents 38, the Act has a legitimate civil purpose: to promote public safety by alerting the public to
potentially recidivist sex offenders in the community. See ante, at 1152 (majority opinion). But its scope
notably exceeds this purpose. The Act applies to all convicted sex offenders, without regard to their future
dangerousness. And the duration ofthe reporting requirement is keyed not 117 to any determination ofa
particular offender's risk ofreoffending, but to whether the offense ofconviction qualified as aggravated.
The reporting requirements themselves are exorbitant: The Act requires aggravated offenders to engage in
perpetual quarterly reportmng, even iftheir personal information has not changed. See ante, at 1146. And
meriting heaviest weight in my judgment, the Act makes no provision whatever for the possibility of
rehabilitation: Offenders cannot shorten their registration or notification period, even on the clearest
demonstration ofrehabilitation or conclusive proofofphysical incapacitation.' However plain it may be
that a former sex offender currently poses no threat ofrecidivism, he will remain subject to long-term
monitoring and inescapable humiliation.

John Doe I, for example, pleaded nolo contendere to a charge ofsexual abuse ofa minor nine years
before the Alaska Act was enacted. He successfully completed a treatment program, and gained early
release on supervised probation in part because ofhis compliance with the program's requirements and his
apparent low risk ofreoffense. Brieffor Respondents 1. He subsequently remarried, established a
business, and was reunited with his family. Ibid. He was also granted custody ofa minor daughter, based
on a court's determination that he had been successfully rehabilitated. SeeDoe Iv. Otte, 259 F.3d 979,
983 (C.A.9 2001). The court's determination rested in part on psychiatric evaluations concluding that Doe
had "a very low risk ofre-offending" and is "not a pedophile." Ibid (internal quotation marks omitted).
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Notw1thstandmg this strong evidence ofrehab1htat10n, the Alaska Act reqmres Doe to report personal
1nformaton to the State four times per year, and permits the State publicly *J18 to label him a
"Registered Sex Offender" for the rest ofhis hfe

Satisfied that the Act 1s ambiguous mn Intent and punitive 1n effect, I would hold its retroactive apphcat10n
incompatible with theEx Post Facto Clause, and would therefore affirm the Judgment ofthe Court of
Appeals

Footnotes
The syllabus constitutes no part ofthe opm1on ofthe Court but has been prepared by the Reporter of
Decmons for the convenience ofthe reader. See United States v Detrot Timber & Lumber Co, 200 U.S.
321, 337, 26 S.Ct. 282, 50 L.Ed. 499
~I senously doubt that the Act's requirements are "less harsh than the sanctions ofoccupational
debarment" that we upheld m Hudson v. United States, 522 U.S. 93, 118 S.C 488, 139 L Ed.2d 450
(1997). De Veau v. Braisted, 363 U.S 144, 80 S.Ct. 1146, 4 L Ed.2d 1109 (1960). and Hawker v New
York, 170 US. 189, 18 S.Ct. 573, 42 L.Ed. 1002 (1898) See ante, at 1151 It 1s true that the Act imposes
no formal proscrpton against any particular employment, but there 1s s1gnuficant evidence of onerous
practical effects ofbemg hsted on a sex offender registry. See, e.g, Doe v Pataka, 120 F.3d 1263, 1279
(C.A.2 1997) (notmg "numerous mstances m which sex offenders have suffered harm mn the aftermath of
notificatlon-rangmg from pubhc shunrung, picketmg, press vigils, ostracism, loss ofemployment, and
eviction, to threats ofvolence, phys1cal attacks, and arson"); EB » Vernero, 119 F.3d 1077, 1102
(C.A.3 1997) ("The record documents that registrants and their families have expenenced profound
humiliation and isolation as a result of the reaction ofthose notified. Employment and employment
opportunities have been Jeopardized or lost Housmg and housing opportumties have suffered a similar
fate. Family and other personal relationships have been destroyed or severely stramed. Retnbut10n has
been visited by private, unlawful violence and threats and, while such mc1dents of 'vglante justice' are
not common, they happen with sufficient frequency and publctty that registrants justifiably live m fear of
them"); Bnef for Office ofthe Pubhc Defender for the State ofNew Jersey et al as Amici Curiae 7-21
(descnbmg specific mc1dents).
_:[This opimon apphes also to No 01-1231, Connecticut Dept ofPublic Safety v Doe, post, 538 U.S. 1,
123 S.Ct. 1160, 155 L.Ed.2d 98 (2003).]
1 The Mendoza-Martinez factors Include "[w]hether the sanction involves an affirmative disability or
restramt, whether it has hstoncally been regarded as a punishment, whether it comes mto play only on a
findmng ofscenter, whether its operation will promote the traditional aims ofpumshment-retnbut10n
and deterrence, whether the behavtor to which it applies is already a cnme, whether an alternative
[nonpumtlve] purpose to which it may rationally be connected is assignable for it, and whether 1t appears
excessive m relation to the alternative purpose assigned." 372 U.S., at 168-169, 83 S.Ct. 554.
I For the reasons stated by Justice SOUTER, see ante, at 1156, n. (opimon concumng mJudgment), I do
not find the Court's c1tatons toHawker v New York, 170 U.S 189, 18 S.C 573, 42 L.Ed. 1002 (1898).
and De Veau v Braisted, 363 U.S. 144, 80 S.Ct. 1146,4 L Ed.2d 1109 (1960). see ante,at 1152--
1153 (mayonty opmuon), convincingly responsive to thus point.
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Synopsis
Background: Sex offenders brought class action challenging constitutionality oflowa statute that
prohibited person who had committed criminal sex offense against minor from residing within two
thousand feet of school or child care facility. The United States District Court for the Southern District of
Iowa, Robert W. Pratt, J., granted judgment for sex offenders, 298 F.Supp.2d 844. State appealed.

Holdings: The Court ofAppeals, Colloton, Circuit Judge, held that:
l statute did not violate due process clause ofFourteenth Amendment on its face for lack of notice;
2statute did not foreclose opportunity to be heard;
3 statute did not contravene principles ofprocedural due process;
4 statute did not infringe upon constitutional liberty interest relating to matters ofmarriage and family in
fashion that required heightened scrutiny;
2_ statute did not interfere with constitutional right to travel;
6 statute did not implicate alleged right to intrastate travel;
7 prohibition was rational way ofpromoting safety of children; and
8 statute was not retroactive criminal punishment in violation of ex post facto clause.

Reversed and remanded.

Melloy, Circuit Judge, filed opinion concurring and dissenting.

West Headnotes (22)

1 Constitutional Law Classification and registration; restrictions and obligations
Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed criminal sex offense against minor from residing
within two thousand feet of school or child care facility, did not violate due process clause ofFourteenth
Amendment on its face for lack of notice, although some cities were unable to provide sex offenders with
information about location of all schools and registered child care facilities and it was difficult to measure
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restricted areas, which were measured "as the crow flies" from school or child care facility. U.S.C.A.
Const.Amend 14; IC.A. $ 692A4.2A.
7 Cases that cite this headnote
2 Constitutional Law Vagueness
Thejudicial doctrine ofvagueness under the due process clause requires that a crimmal statute define the
cnminal offense with sufficient definiteness that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement. U.S.C.A.
Const.Amend 14.
3 Constitutional Law Vagueness on face or as applied
A criminal statute is not vague on its face unless it is impermissibly vague in all of its applications; the
possibility that an individual might be prosecuted in a particular case in a particular community despite
his best efforts to comply with the restriction is not a sufficient reason to invalidate the entire
statute. U.S.C.A. Const.Amend 14.
1 Case that cites this headnote
4 Constitutional Law Conduct ofPolice and Prosecutors in General
Due process does not require that independently elected county attorneys enforce each criminal statute
with equal vigor, and the existence ofdifferent priorities or prosecution decisions among jurisdictions
does not violate the Constitution. U.S.C.A. Const.Amend 14.
5 Constitutional Law Classification and registration; restrictions and obligations
Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed criminal sex offense against minor from residmg
within two thousand feet ofschool or child care facility, did not foreclose opportunity to be heard under
due process clause ofFourteenth Amendment, although statute did not provide process for individual
determinations ofdangerousness; due process did not entitle any person legislatively classified as sex
offender to hearing to establish fact that was not material under the state statute. U.S.C.A. Const.Amend
14; LC.A. § 692A.2A.
4 Cases that cite this headnote
Constitutional Law Classification and registration; restrictions and obligations
States are not barred by principles ofprocedural due process from drawing classifications among sex
offenders and other individuals. U.S.C.A. Const.Amend 14.
2 Cases that cite this headnote
1 Constitutional Law Classification and registration; restrictions and obligations
Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed criminal sex offense against minor from res1ding
within two thousand feet ofschool or child care facility, did not contravene principles ofprocedural due
process under Fourteenth Amendment, since restriction applied to all offenders who had been convicted
ofcertain crimes against minors, regardless ofwhat estimates offuture dangerousness might have been
proved in individualized hearings. U.S.C.A. Const.Amend 14; I.C.A. § 692A.2A.
13 Cases that cite this headnote
S Constitutional Law Classification and registration; restrictions and obligations
Iowa statute, that prohibited persons who had committed criminal sex offense against minor from residing
within two thousand feet ofschool or child care facility, did not infringe upon constitutional liberty
interest relating to matters ofmarriage and family in fashion that required heightened scrutiny; although
statute restricted location ofsex offender's residence, statute did not directly regulate family relationship
or prevent any family member from residing with sex offender m residence in manner consistent with
statute. U.S.C.A. Const.Amend 14; I.C.A. § 692A.2A.
23 Cases that cite this headnote
9g Constitutional Law Rights and interests protected; fundamental rights
Substantive due process analysis must begin with a careful description ofthe asserted right, for the
doctrine ofjudicial self-restraint requires a court to exercise the utmost care whenever it is asked to break
new ground in that field. U.S.C.A. Const.Amend 14.
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4 Cases that c1te thus headnote
10 Constitutional Law Cnmnal Law
Constitutional Law Cnmmnal law
Constitutional Law Class1ficat1on and regstrat1on, restrcttons and obligations
Mental Health Sex offenders
Iowa statute, that prohibited persons who had comrmtted cnmmal sex offense agamst mmor from residmg
withm two thousand feet ofschool or child care facihty, did not mterfere with nght of sex offenders to
travel under substantive due process, PnVIleges and Immumt1es Clause ofArticle IV and Privileges or
Immumties Clause ofFourteenth Amendment, smnce statute did not impose any obstacle to sex offender's
entry into Iowa, it did not erect actual bamer to mterstate movement, and it did not treat nonresidents who
vs1ted Iowa any differently than current res1dents or dscrmmnate against citizens ofother states who
wished to establish residence m Iowa. U S C A. Const. Art. 4, $2,cl 2, U S C A Const.Amend
14, IC.A. § 692A.2A
7 Cases that cite thus headnote
11 Constitutional Law Sex offenders
Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed criminal sex offense agamnst minor from res1ding
w1thm two thousand feet ofschool or child care facluty, dud not 1mplcate alleged nght to mtrastate travel,
smce statute did not prevent sex offender from entenng or leavmg any part ofstate, mcludmg areas withm
2000 feet of a school or child care faclty, and 1t dd not erect any actual barner to mntrastate
movement LC A. § 692A 2A
17 Cases that cite thus headnote
12 Constitutional Law Personal liberty
Mental Health Sex offenders
Sex offenders, who were subject to Iowa statute that prohibited persons who had committed cnmmal sex
offense agamst minor from res1dmng wthmn two thousand feet of school or child care facility, did not show
that Umted States Constitut10n established nght to "hve where you want" that would have reqmred stnct
scrutmy of state's residency restrictions, where sex offenders did not develop any argument that nght to
"hve where you want" was deeply rooted m nation's history and tradition or that "hvng where you want"
was 1mplicrt mn concept ofordered liberty, such that neither liberty norJustice would exist 1f it were
sacnficed. LC.A.§ 692A.2A.
10 Cases that cite ths headnote
13 Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed cnmmal sex offense agamst mmor from residmg
withm two thousand feet ofschool or child care facl1ty, was rational way ofpromoting safety ofchildren,
although no scientific study supported legislature's conclusion that excluding sex offenders from res1dmg
withm 2000 feet ofschool or child care facihty was hkely to enhance safety ofchtldren, state legislature
had authonty to make judgments about best means to protect health and welfare of its citizens m area
where precise statistical data was unavailable and human behav10r was necessanly unpredictable I C A §
692A.2A.
6 Cases that cite th1s headnote
14 Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed crmmnal sex offense against mmnor from res1dung
withm two thousand feet ofschool or child care facility, rationally advanced legitunate governmental
purpose ofpromotmg safety ofchildren, smce convicted sex offenders had distmgmshmg charactenstlcs
relevant to mterests that state had authonty to implement, Iowa General Assembly and Governor did not
act based merely on negative attitudes toward, fear of, or bare desire to harmpohtlcally unpopular group,
and policymakers of Iowa were mst1tut10nally eqmpped to set such parameters and were entitled to
employ "common sense." IC.A $ 692A 2A
2 Cases that cite thus headnote
15 Criminal Law Compellmg Self-Incnmmat10n
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Iowa statute, that prohibited persons who had committed cnmmal sex offense agamst mmor from res1dmg
w1thm two thousand feet ofschool or child care facility, dud not violate nght against self-1ncrmmmnat1on
under Fifth Amendment, smce statute did not reqmre any offender to provide any mformatlon that might
have been used m cnmmal case, although separate sect10n of Iowa Code reqmred sex offender to register
his address with county shenff, offenders did not challenge constitutionality of regustrat1on requirement or
seek mJunctton agamst its enforcement. U.S.C.A. Const.Amends. 5, 14, IC.A.§ 692A 2A
4 Cases that cite thus headnote
16 Constitutional Law Sex Offenders
Mental Health Sex offenders
Iowa statute, that prohibited persons who had committed cnmmal sex offense agamst mmor from residmg
withm two thousand feet ofschool or child care facility, was not retroactive cnmmal pumshment m
violation of ex post facto clause, smce statute was designed to be nonpunutrve and regulatory, and sex
offenders could not establish by "clearest proof' that Iowa's choice was excess1ve mn relat1on to its
legitimate regulatory purpose given challenge m determmmg precisely what distance was best smted to
mimmize nsk to children without unnecessanly restnctmg sex offenders and difficult pohcy Judgments
mherent m that choice U.S.C.A. Const. Art. 1, $10,cl L,1C.A. $ 692A 2A.
23 Cases that cite thus headnote
17 Constitutional Law Pumshment m general
States are prohibited by the ex post facto clause from enactmg laws that mcrease pumshment for cnmmal
acts after they have been committed. U.S.C.A Const. Art 1, $10, cl 1
8 Cases that cite thus headnote
18 Constitutional Law Penal laws mn general
When determmmg whether a state statute volates the Ex Post Facto Clause, a law 1s necessanly pumtlve
1f the legislature intended cnmmnal punishment; however, 1fthe legislature intended 1ts law to be crvl and
non-pumt1ve, only the clearest proof that the law is nonetheless so punitive either m purpose or effect as
to negate the state's nonpunitive mtent will transform a civil regulatory measure mto a crimmal
penalty. U.S C.A. Const. Art. I,§ 10, cl. 1
14 Cases that cite thus headnote
19 Constitutional Law Punishment m general
On an Ex Post Facto Clause claim, where a leg1slatrve restrcton 1s an mnc1dent of the state's power to
protect the health and safety of its citizens, it will be considered as evidencing an mtent to exercise that
regulatory power, and not a purpose to add to the pumshment. U.S.C.A. Const. Art. L,$1 0, cl. 1
5 Cases that cite thus headnote
20 Constitutional Law Purpose
Whether the regulatory scheme has a rational connect1on to a nonpunitive purpose is the most s1gmficant
factor in the ex post facto analysis; a statute is not deemed pun1trve sImply because 1t lacks a close or
perfect fit with the nonpumtive aims 1t seeks to advance. U.S C.A. Const. Art. L,$10, cl. 1
9 Cases that cite this headnote
21 Constitutional Law Power to enact
The Ex Post Facto Clause does not preclude a state from makmg reasonable categoncal Judgments that
conviction ofspecified cnmes should entail particular regulatory consequences, and, therefore, the
absence ofa particulanzed nsk assessment does not necessanly convert a regulatory law mto a pumtlve
measure. U.S.C.A. Const. Art. 1,$1O cl. 1.
2 Cases that cute thus headnote
22 Constitutional Law Constitutional Prohlb1t1ons m General
The excessiveness mqmry ofex post facto Junsprudence ts not an exercise m determmmg whether the
legislature has made the best choice possible to address the problem it seeks to remedy, but rather an
mqu1ry into whether the regulatory means chosen are reasonable m hght of the nonpunutrve
obJective. USC A. Const. Art 1,$ 10, cl 1.
3 Cases that crte thus headnote
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704 Gordon Eugene Allen, argued, Des Momes, IA (Thomas J Miller, on the bnet), for appellant
Ph1hp B Mears, argued, Iowa City, IA (Randall Wilson, on the bnet), for appellee.
Before RILEY, MELLOY, and COLLOTON, Ctrcmt Judges.

Opinion

COLLOTON, CIrcurt Judge

In 2002, 1n an effort to protect children m Iowa from the nsk that convicted sex offenders may reoffend m
locations close to their residences, the Iowa General Assembly passed, and the Governor of Iowa signed,
a bull that prohibits a person convicted of certamn sex offenses involving mmnors from res1dung with1n 2000
feet of a school or a registered child care facihty The dtstnct court declared the statute unconstttut10nal
on several grounds and enJomed the Attorney General of Iowa and the ninety-nine county attorneys 1n
Iowa from enforcing the prohb1t1on.

Because we conclude that the Constitution of the Umted States does not prevent the State of Iowa from
regulatmg the residency *705 of sex offenders m thus manner m order to protect the health and safety of
the citizens oflowa, we reverse the Judgment of the dustnct court. We hold unammously that the
residency restnct1on is not unconstrtutonal on 1ts face. A mayonty of the panel further concludes that the
statute does not amount to unconstttut10nal ex postfacto punishment of persons who comrmtted offenses
pnor to July 1, 2002, because the appellees have not estabhshed by the "clearest proof," as required by
Supreme Court precedent, that the punutrve effect of the statute ovemdes the General Assembly's
legitimate mtent to enact a nonpunitrve, civl regulatory measure that protects health and safety.

I.
Iowa Senate File 2197, now codified at Iowa Code $ 692A.2A, took effect on July 1, 2002. It provides
that persons who have been convicted of certam cnmmal offenses against a minor, Including numerous
sexual offenses mvolvmg a mmor, shall not reside within 2000 feet of a school or registered child care
facility. Iowa Code $ 692A.2A(1)-2). The law does not apply to persons who established a residence
pnor to July 1, 2002, or to schools or child care facihties that are newly located after July 1, 2002. Id S
692A.2A{4){c) Violations of the statute are punishable as aggravated misdemeanors Iowa Code§
692A.2A(3).1

Almost munediately after the law took effect, three named plamtiffs-sex offenders with convictions that
predate the law's effective date-filed suit assertmg that the statute 1s unconstrtut1onal on its face. The
distrct court certified their act1on as a class act1on, w1th a plaintiff class that includes all 1ndrvduals to
whom Iowa Code $ 692A.2A applies who are currently hvmg m Iowa or who wish to move to Iowa,
except for any personwho currently is the subJect of a prosecution under $ 692A.2A The named
plamtlffs, identified as vanous "John Does," had committed a range of sexual cnmes, mcluding mdecent
exposure, "Indecent liberties wth a chld," sexual explo1tat1on of a minor, assault wIth intent to comm1t
sexual abuse, lascvous acts with a child, and second and third degree sexual abuse, all of which brought
them witlun the provisions of the residency restnctton. A defendant class, mcludmg all *706 of Iowa's
county attorneys, also was certified.

Dunng a two-day bench tnal, plamntuffs presented evidence concernmg the enforcement of $ 692A.2A,
mcludmg maps that had been produced by several cities and counties identfymg schools and child care
facilities and their correspondmng restricted areas. After viewmg these maps and heanng testimony from a
county attorney, the dstrct court found that the restricted areas mn many crt1es encompass the majonty of
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the available housmng m the city, thus leaving only l1muted areas withmn city lumrts available for sex
offenders to establish a residence In smaller towns, a smngle school or child care fac1hty can cause all of
the mcorporated areas of the town to be off hm1ts to sex offenders. The court found that unmcorporated
areas, small towns with no school or chtld care fac1hty, and rural areas remamed unrestncted, but that
available housmg m these areas ts "not necessanly readily available" Doe v Miller, 298 F.Supp 2d 844,
851 (S D Iowa 2004)%

Plamntuffs also presented evidence oftheir mndrvdual expenences in seeking to obtam housmg that
complies with the 2000foot restncton. Several of the plamt1ffs, mcludmg John Does III, IV, XV, and
XVIII, have fnends or relatives with whom they would hke to hve, but whose homes are withm 2000 feet
of a school or child care fac1hty. Many, such as John Does VII, X, XI, XII, XIII, XIV, and XVIII, Irve 1
homes that are currently compliant, either because they were estabhshed pnor to July l, 2002, or because
the homes are outside the 2000-foot restncted areas. These plamntffs, however, testified that they would
hke to be able to move into a restncted area. Still others, John Does II, VI, VIII, IX, XV, and XVI, are
living mn non-complant residences that they w1sh to mamntamn.

Plamntffs testified that mn many cases they had a difficult time obtaming housmng that was not wIth1n 2000
feet of a school or child care center. John Doe VII testified that he mvestigated 40 residences, but was
unable to find any housmg that would not place him 10 v10lation of§ 692A.2A. The evidence also
showed, however, that while the residency restnction may have exacerbated a housmg problem for the
plaintiffs, not all oftheir difficulty was caused by the statute. For example, John Doe II had difficulty
findmg housmg m part because ofhis credit problems. John Doe XIV testified that the only available
complant housing m his hometown, Waterloo, was too expensrve, so he and hus wife purchased a rural
home about 45 miles away. The mother ofJohn Doe IV made efforts to help her son find housmg, and
she testified that she was able to find two potential residences for her son, but neither residence had any
vacant umts. John Doe VI was renting an apartment mn compliance with $ 692A.2A, but had to move out
when the landlord dec1deq that he did not want to rent to a sex offender Sirmlarly, John Does VIII and XI
each found at least one possible compliant apartment, but thetr apphcat1ons were demed because of
thetr *707cnrninal records. In apparent contrast to this testimony from the plamtffs, Dudley Allison, a
parole and probat10n officer, testified that while the statute made 1t more difficult for sex offenders to find
housing, "virtually everyone" among the covered parolees and probat10ners whom he supervised between
July 2002 and July 2003 was able to locate hous10g 10 compliance with the statute. {T Tr. at 285).

In addition to evidence regardmg the burden that $ 692A.2A places on sex offenders, both plamtffs and
defendants presented expert testimony about the potential effectiveness ofa res1dency restnct1on mn
preventmg offenses agamst m10ors The State presented the testimony ofMr. Allison, a parole and
probation officer who spec1alzed in sex offender supers1on. Allison descnbed the process oftreatmg
sex offenders and his efforts at preventmg recidivism by 1dentfymng the tnggers for the origmal offense,
and then 1mposmg restrictions on the residences or activities ofthe offender. Accordmg to Alhson,
restrictions on the proxmm1ty ofsex offenders to schools or other fac1hties that might create temptat1on to
reoffend are one way to mmnmmize the nsk ofrecidivism. In the parole and probation context, Alhson also
has authonty to limt offenders' act1vat1es mn more specific ways, and he testified that he attempts to
remove temptation by preventmg offenders from workmg m jobs where they would have contact with
potent1al victims or from lving near parks or other areas where children might spend time unsupervised.
In addition to the lmts that he Imposes on offenders under hus supervs1on, Allison also testified that
there 1s "a legitimate public safety concern" mn where unsupervised sex offenders reside In All1son's
view, reoffense is "a potential danger forever"

The State also mtroduced the transcnpt ofheanng testimony by Dr. Wilham McEchron, a psychologist
with a general practice that mcludes sex offender patients Like Alhson, Dr. McEchron testified that there
1s no cure for sex offenders and that "there are never any guarantees that they might not reoffend " In his

6



vew, the "biggest nsk 1s what's gomng on ms1de the mdrvdual," but reducmng the opportunity and the
temptation to reoffend 1s extremely Important to treatment He explamed that because there are "very high
rates ofre-offense for sex offenders who had offended agamst children," he beheved it would be
appropnate to restnct places where sex offenders might come mto contact with children He thought the
appropnateness of such a restnct1on was "common sense," although he said there were msuffic1ent data to
know "where to draw the marks" Dr McEchron also testified, however, that m ms view, life-long
restnct10ns like § 692A 2A do not aid m the treatment process, and could even foster negative attitudes
toward authonty and depress10n m offenders who view the law as unfaIr

The plamtffs offered the testimony ofDr LuIs Rosell, a psychologist with expenence m sex offender
treatment. Dr Rosell estimated that the recidivism rate for sex offenders 1s between 20 and 25 percent,
and lke All1son and Dr. McEchron, stated hus belief that the key to reducing the rsk ofrec1drv1sm 1s
identifymg the factors that led to the offender's ongmnal offense and then helpmg the offender to deal with
or avoid those factors mn the future. Dr Rosell testified that reducmg a specific sex offender's access to
children was a good idea, and that "ifyou remove the opportumty, then the likelihood ofreoffense 1s
decreased." He dud not believe, however, that "res1dental proximity makes that b1g of a difference "
Moreover, Dr Rosell thought that a 2000-foot hm1t was "extreme " Like Dr. McEchron, he womed that
the law might be counterproductive *708 to the offender's treatment goals by causmg depress10n and
potentlally removmg the offender from his "support system"

After heanng the testIIDony ofall three experts and ofthe mndrvdual plamtuffs, the dnstnct court declared
that } 692A 2A was unconsttutonal on several grounds, to wt: that rt was an unconstrtutzonal ex post
facto law with respect to offenders who committed an offense pnor to July 1, 2002; that 1t violated the
plamtlffs' nghts to avoid self-mcnmmatlon because, coupled with registration reqmrements elsewhere m
Chapter 692A, 1t reqmred offenders to report their addresses even 1f those addresses were not m
compliance with $ 692A.2A, that 1t volated procedural due process nghts ofthe plaintiffs; and that it
violated the plamntuffs' nghts under the doctnne of substantive due process, because 1t mfrmged
fundamental nghts to travel and to "pnrvately choose how they want to conduct thelf family affa1rs," and
was not narrowly tailored to serve a compelhng state mterest Although the dstnct court beheved the law
was punitive, the court rejected the plaintiffs' final argument that the law imposed cruel and unusual
pumshment m violation ofthe Eighth Amendment. HaVIng found the statute unconstitut1onal, the d1stnct
court issued a permanent myunct1on agamst enforcement Doe v Mller, 298 F.Supp 2d at 880

II
1 We first address the content1on that $ 692A 2A violates the nghts ofthe covered sex offenders to due
process of law under the Fourteenth Amendment. The appellees (to whom we will refer as "the Does")
argue that the statute is unconst1tuttonal because 1t fails to provide adequate notice ofwhat conduct 1s
prohibited, and because 1t does not require an mndrvdual1zed determination whether each person covered
by the statute 1s dangerous This clam rel1es on what 1s known as "procedural due process "

I The Due Process Clause provdes that no State shall depnve any person of life, hberty , or property
without due process of law The requirement of"due process" has led to the judrc1al doctrine of
vagueness, wh1ch requires that a cnmmnal statute "define the cnmmal offense with sufficient defimteness
that ordmary people can understand what conduct 1s prohtbrted and ma mariner that does not encourage
arbitrary and dscnmmnatory enforcement." Kolender v Lawson, 461 US 352,357, 103 S.Ct. 1855, 75
L Ed.2d 903 (1983).

3.,4 There 1s no argument here that the words of the statute are unconstitutionally vague. Rather, the Does
contend that they are depnved ofnotice required by the Constututon because some c1ties mn Iowa are
unable to provde sex offenders with 1format1on about the locaton of all schools and registered ch1ld
care facilities, and because it 1s difficult to measure the restncted areas, which are measured "as the crow

7



flies" from a school or child care facility. We disagree that these potential problems render the statute
unconstitutional on its face. A cnminal statute is not vague on 1ts face unless it is "impermissibly vague mn
all of its applications," Vil ofHoffman Estates v Flipside, 455 U.S. 489,_497, 102 S.Ct. 1186, 71
L.Ed.2d 362 (1982) and the possibility that an individual might be prosecuted in a particular case in a
particular commumty despite his best efforts to comply with the restriction is not a sufficient reason to
invalidate the entire statute. A sex offender subject to prosecution under those circumstances may seek to
establish a violation ofdue process through a challenge to enforcement ofthe statute as applied to him in
a specific case. Nor do we believe that the potential for varied enforcement ofthe restriction, 709 which
was cited by the district court, 298 F.Supp.2d at 878, justifies invalidating the entire regulatory scheme.
Due process does not require that independently elected county attorneys enforce each criminal statute
with equal vigor, and the existence ofdifferent priorities or prosecution decisions amongjurisdtctions
does not violate the Constitution.

S,6 The Does also argue that $ 692A.2A unconstitutionally forecloses an "opportunity to be heard"
because the statute provides no process for individual detenninations ofdangerousness. This argument
misunderstands the right to procedural due process. As the Supreme Court recently explained in
connection with a comparable challenge to Connecticut's sex offender registration law, "even
assuming, arguendo, that [the sex offender] has been deprived ofa liberty interest, due process does not
entitle him to a hearing to establish a fact that is not material under the [state] statute." Conn. Dep't of
Pub. Safety v. Doe, 538 U.S. 1, 7, 123 S.Ct. 1160, 155 L.Ed.2d 98 (2003). States "are not barred by
principles of 'procedural due process' from drawing" classifications among sex offenders and other
individuals. /dat 8, 123 S.CL 1160 (quotingMichael H. v. GeraldD., 491 U.S. 110, 120, 109 S.Ct. 2333,
105 L.Ed.2d 91 (1989) (plurality opinion)) (emphasis in original).

IWe likewise conclude that the Iowa residency restriction does not contravene principles ofprocedural
due process under the Constitution. The restriction applies to all offenders who have been convicted of
certain crimes against minors, regardless ofwhat estimates offuture dangerousness might be proved in
individualized hearings. Once such a legislative classification has been drawn, additional procedures are
unnecessary, because the statute does not provide apotential exemption for individuals who seek to prove
that they are not individually dangerous or likely to offend against neighboring schoolchildren. Unless the
Does can establish that the substantive rule established by the legislative classification conflicts with
some provision ofthe Constitution, there is no requirement that the State provide a process to establish an
exemption from the legislative classification. Id. at 7-8, 123 S.Ct. 1160. Thus, the absence ofan
individualized hearing in connection with a statute that offers no exemptions does not offend principles of
procedural due process.

Ill.
8 The Does also assert that the residency restriction is unconstitutional under the doctrine ofsubstantive
due process. They rely on decisions ofthe Supreme Court holding that certain liberty interests are so
fundamental that a State may not interfere with them, even with adequate procedural due process, unless
the infringement is "narrowly tailored to serve a compelling state interest." Reno v. Flores, 507 U.S. 292,
301-02, 113 S.Ct. 1439, 123 L.Ed.2d 1 (1993). The Does argue that several "fundamental rights" are
infringed by Iowa's residency restriction, including the "right to privacy and choice in family matters," the
right to travel, and "the fundamental right to live where you want." The district court agreed that $
692A.2Ainfringed upon liberty interests that constitute fundamental rights, applied strict scrutiny to the
legislative classifications, and concluded that the statute was unconstitutional.

The Does first invoke "the right to personal choice regarding the family." They cite the Supreme Court's
statement in Roberts v. Unted States Jaycees, 468 U.S. 609,_617--18, 104 S.Ct. 3244, 82 L.Ed.2d 462
(1984), that "certam mtimate human relationships must be secured against undue intrusion by the State
because of the role 710 ofsuch relationships in safeguarding the individual freedom that is central to
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our constitutional scheme," and the Court's discussion of "marital privacy" in Griswold v.
Connecticut, 381 U.S, 479,_48586, 85 S.CL 1678, 14 L.Ed.2d 510(1965). They also rely heavily on the
Court's decision in Moore v. City of East Cleveland, 431 U.S. 494, 97 S.CL. 1932. 52 L.Ed.2d 531(1977)
which held unconstitutional a zoning ordinance that defined "family" in such a way as to prohibit a
grandmother and her two grandsons from living together in an area designated for "single family"
dwellings. A plurality of the Court inMoore reasoned that "freedom of personal choice in matters of
marriage and family life is one of the liberties protected by the Due Process Clause of the Fourteenth
Amendment," and concluded that the governmental interests advanced by the city were insufficient to
justify an ordinance that "slic[ed] deeply into the family itself." Id. at 498-99, 97 S.Ct. 1932 (plurality
opinion). Justice Stevens concurred in the judgment on other grounds. Id. at 51321,97 S.Ct. 1932.

9 We do not believe that the residency restriction of§ 692A.2A implicates any fundamental right of the
Does that would trigger strict scrutiny of the statute. In evaluating this argument, it is important to
consider the Supreme Court's admonition that" '[s]ubstantive due process' analysis must begin with a
careful description of the asserted right, for '(t]he doctrine ofjudicial self-restraint requires us to exercise
the utmost care whenever we are asked to break new ground in this field.' "Flores, 507 U.S. at 302, 113
S.Ct. 1439 (quoting Collins v. Harker Heights, 503 U.S. 115, 125, 112SCI06L, 1I7 L.Ed.2d 261
(1992)). While the Court has not directed that an asserted right be defined at the most specific level of
tradition supporting or denying the asserted right, cf Michael H. v. Gerald D., 491 U.S. at 127 n. 6. 109
S. CL. 2333(1989)opinion ofScalia, J. ), the Does' characterization of a fundamental right to "personal
choice regarding the family" is so general that it would trigger strict scrutiny of innumerable laws and
ordinances that influence "personal choices" made by families on a daily basis. The Supreme Court's
decision in Griswold and the plurality opinion inMoore did recognize unenumerated constitutional rights
relating to personal choice in matters ofmarriage and family life, but they defined the recognized rights
more narrowly, in terms of "intimate relation ofhusband and wife," Griswold, 381 U.S. at482, 85 S.Ct.
1678, or "intrusive regulation" of "family living arrangements." Moore, 431 U.S. at 499, 97 S.Ct.
1932 (plurality opinion).

Unlike the precedents cited by the Does, the Iowa statute does not operate directly on the family
relationship. Although the law restricts where a residence may be located, nothing in the statute limits
who may live with the Does in their residences. The plurality in Moore emphasized this distinction,
observing that the impact on family was "no mere incidental result of the ordinance," because "[o]n its
face (the ordinance] selects certain categories ofrelatives who may live together and declares that others
may not." 431 U.S. at 498-99, 97 S.Ct. 1932 (plurality opinion). Thus, the reasoning of
the Moore plurality does not require strict scrutiny of a regulation that has an incidental or unintended
effect on the family, Hameetman v. City ofChicago,776 F.2d 636, 643 (7th Cir.1985) (upholding
requirement that firemen reside within city limits), or that "affects or encourages decisions on family
matters" but does not force such choices. Gorrie v. Bowen, 809 F.2d 508,523 (8th Cir.1987) (upholding
regulation requiring that applications for public assistance for dependent children include siblings living
in same *711 household). Similarly, the Court in Griswolddisclaimed authority to determine "the
wisdom, need, and propriety" ofall laws that touch social conditions, but held unconstitutional a state
statute that "operate[d] directly on an intimate relation of husband and wife." 381 U.S. at 482, 85 S.Ct.
1678.

While there was evidence that one adult sex offender in Iowa would not reside with his parents as a result
of the residency restriction, that another sex offender and his wife moved 45 miles away from their
preferred location due to the statute, and that a third sex offender could not reside with his adult child in a
restricted zone, the statute does not directly regulate the family relationship or prevent any family member
from residing with a sex offender in a residence that is consistent with the statute. We therefore hold
that § 692A.2A does not infringe upon a constitutional liberty interest relating to matters ofmarriage and
family in a fashion that requires heightened scrutiny.
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IQ The Does also assert that the res1dency restrictions Interfere with their constitutional nght to travel
The modern Supreme Court has recognized a nght to mterstate travel m several decis10ns, begmnmg
with Unted States v Guest, 383 US 745, 757-58, 86 S Ct 1170, 16 L Ed.2d 239 (1966). and Shapro v
Thompson, 394 U.S. 618, 629-30, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1969). The Court subsequently
explamed that the federal guarantee ofmterstate travel "protects mterstate travelers agamst two sets of
burdens 'the erect10n of actual bamers to mterstate movement' and 'bemg treated differently' from
intrastate travelers." Bray v Alexandria Women's Health Clznic, 506 U.S. 263,277, 113 S.Ct. 753, 122
L.Ed.2d 34 {1993) (quotmg Zobel v Williams, 457 U.S. 55, 60 n 6, 102 S.Ct. 2309, 72 L.Ed.2d 672
(1982)). Most recently, the Court summanzed that the nght to mterstate travel embraces at least three
different components: "the nght ofa citizen ofone State to enter and to leave another State, the nght to be
treated as a welcome v1s1tor rather than an unfhendly ahen when temporarily present mn the second State,
and, for those travelers who elect to become permanent residents, the nght to be treated like other citizens
of that State." Saenz v Roe, 526 U.S. 489, 500, 119 S.Ct. 1518, 143 L.Ed.2d 689 (1999)

Although the distnct court, hke some other courts, considered the first component ofa nght to mterstate
travel under the rubnc of"substantive due process," the Supreme Court has not identified the textual
source of that component. The Court has observed that the Articles ofConfederation provided that "the
people of each State shall have free ingress and regress to and from any other State," and suggested that
thus nght "may sImply have been 'concerved from the beginning to be a necessary concomitant ofthe
stronger Umon the Constitut10n created'" Id at 501 & n. 3, 119 S.Ct 1518(quotmg Guest, 383 U.S. at
758, 86 S.Ct 1170). The latter two components of the nght identified m Saenz anse from the Prvleges
and Immumtles Clause ofArticle IV,§ 2, and the Privileges or lrnmumties Clause ofthe Fourteenth
Amendment. Id

The Does argue that $ 692A.2A volates thus nght to interstate travel by substantially lm1ting the ab1l1ty
of sex offenders to estabhsh residences m any town or urban area m Iowa. They contend that the
constrtutonal nght to travel 1s 1mpl1cated because the Iowa law deters previously convicted sex offenders
from migrating from other States to Iowa. The distrct court agreed, reasoning that the statute "effectively
bans sex offenders from res1ding mn large sectons ofIowa's towns and cities." 298 F.Supp.2d at 874.

*712 We respectfully disagree with thts analysis. The Iowa statute lIIlposes no obstacle to a sex offender's
entry mto Iowa, and it does not erect an "actual barrier to mterstate movement." Bray, 506 U.S. at 277,
113 S.Ct. 753 (mtemal quotation omitted). There is "free mgress and regress to and from" Iowa for sex
offenders, and the statute thus does not "directly 1mpaur the exercise of the rght to free interstate
movement" Saenz, 526 U.S. at 501, 119 S.Ct. 1518. Nor does the Iowa statute v10late pnnciples of
equality by treating nonresidents who vsrt Iowa any differently than current res1dents, or by
duscnmmnatmng agamnst cit1zens ofother States who wsh to establish residence in Iowa. We thunk that to
recogmze a fundamental nght to mterstate travel in a s1tuat10n that does not mvolve any of these
cucumstances would extend the doctnne beyond the Supreme Court's pronouncements 1n th1s area. That
the statute may deter some out-of-state residents from travelmg to Iowa because the prospects for a
convement and affordable residence are less prom1smg than elsewhere does not implicate a fundamental
nght recognized by the Court's nght to travel jursprudence.'

11 The Does also assert that § 692A 2A mfrmges upon a fundamental constitutional nght to intra state
travel. The Supreme Court has not decided whether there is a fundamental nght to mtrastate
travel, see Memorial Hosp v Maricopa County, 415 U.S. 250, 255-56, 94 S.Ct. 1076, 39 L.Ed.2d 306
(1974), although 1t observed long ago that under the Articles ofConfederation, state citizens "possessed
the fundamental nght, mherent m citizens ofall free governments, peacefully to dwell withm the hm1ts of
then respective states, to move at will from place to place therem, and to have free mgress thereto and
egress therefrom " Unted States v Wheeler, 254 U s 281, 293, 41 S.Ct 133, 65 L Ed. 270 (1920)
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Dunng the same era, the Court also commented that "the nght of locomotJ.on, the nght to remove from
one place to another accordmg to mclmat10n, is an attnbute of personal hberty ... secured by the 14th
Amendment," Willams v Fears, 179 US 270, 274, 21 S.Ct 128, 45 L.Ed. 186 (1900). but as the Third
Circuit observed, "[]t 1s unclear whether the travel aspect of cases hke Fears can be severed from the
general spmt ofLochner v New York, 198 U.S. 45, 25 S Ct. 539, 49 L.Ed 937 (1905). now thoroughly
discredited, that was so promment mn the substantive due process analysts of that penod." Lutz v Caty of
York, 899 F.2d 255,266 (3d Cr.1990)

Some of our sister circmts have recogmzed a fundamental nght to mtrastate *7l3travel m the context of a
"drug exclusion zone" that banned persons from an area of a city for a penod of ttme, Johnson v City of
Cmncnnat, 310 F.3d 484, 496-98 (6th Car.2002). an ordinance that outlawed "cruising" and thus limited
the ab1hty of persons to drive on certam maJor public roads, Lutz, 899 F.2d at 268, and a law that created
a durational residency requirement as a condition of elgbilty for publc housing. mng v New Rochelle
Mun. Hous Auth., 442 F.2d 646, 647-48 (2dCr.1971. The SecondCircuit, for example, reasoned that it
would be "meaningless to describe the nght to travel between states as a fundamental precept of personal
hberty and not to acknowledge a correlative constitutional nght to travel wrthmn a state." Id. at 648; see
also Johnson, 310 F.3d at 497 n. 4; Lutz, 899 F.2d at 261. Other decisions have held that there
is no fundamental rght to intrastate travel mn the context of a bona fide residency reqmrement imposed as
a condition of mumcipal employment. Andre v Bd ofTrs ofMaywood, 561 F.2d 48, 52-53 (7th
Cr.1977); Wardwell v Bd. ofEduc, 529 F.2d 625, 627 (6th CIr.1976): rght v. Cty ofJackson, 506
F.2d 900, 901-02 (5th Cir.1975) see also Doe v City ofLafayette, 377 F.3d 757, 770-71 (7th
Cr.2004) (en banc) (holdmng that ctty's ban of sex offender from all public parks dud not 1mphcate
fundamental nght to mtrastate travel, where offender was "not hmited in movmng from place to place
wthmn hus locality to socialize wth frends and family, to participate mn gainful employment or to go to
the market to buy food and clothing"); Hutchus v Dstrct ofColumba, 188 F.3d 531, 538-39
(D.C.Ctr.1999) (en bane) (holding that there is no fundamental nght for JUVemles to be ma public place
without adult supervision dunng curfew hours).

We find it unnecessary m this case to decide whether there 1s a fundamental nght to mtrastate travel under
the Constitut10n, because assuming such a right 1s recognized, 1t would not require strct scrutmny of }
692A.2A. The district court and the Does cite the SixthCircuit's decs1on mnJohnson for the proposrt1on
that there is a fundamental nght to mtrastate travel Acceptmg that vew for purposes of analysis, we
believe that any fundamental nght to mtrastate travel would hkely be "correlative" to the nght to
mterstate travel discussed m Saenz, see Johnson, 310 F.3d at 497 n. 4, or would consist of a "nght to
travel locally through pubhc spaces and roadways." Id at 498.Therefore, the Iowa statute would not
1mphcate a right to mtrastate travel for the same reasons that it does not 1mplcate the nght to mterstate
travel. The Iowa residency restnctlon does not prevent a sex offender from entenng or leavmg any part of
the State, including areas wthmn 2000 feet of a school or child care facility, and it does not erect any
actual bamer to intrastate movement. In this sense, the Iowa law 1s comparable to the mumc1pal residency
reqmrements that have been held to mmphcate no fundamental nght to intrastate travel mAndre,
Wardwell and Wright, and less restnctive on freedom ofmovement than the ban on access to publc parks
upheld under rational bas1s revew mnDoe v Cty ofLafayette By contrast, the decisions finding
mfungement of a fundamental right to mtrastate travel have mvolved laws that tngger concerns not
present here-mterference with free mgress to and egress from certam parts of a
State (Johnson and Lutz ) or treatment of new residents of a locality less favorably than ex1stmg residents
(Kzng ).

12 The Does also urge that we recogmze a fundamental nght "to lrve where you want." This amb1t10us
articulation of a proposed unenumerated nght calls tommd the Supreme Court's caution that we should
proceed with restramt m the area *714 of substantive due process, because "[b]y extending consttutonal
protection to an asserted right or liberty mterest, we, to a great extent, place the matter outside the arena
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of public debate and legislative act1on " Washington v. Glucksberg, 521 U.S 702, 720, 117 S.Ct. 2258,
13 8 L Ed.2d 772 (1997) Some thirty years ago, our court said "we cannot agree that the nght to choose
one's place ofrestdence ts necessanly a fundamental nght," Prostrollo v Unv ofSD, 507 F.2d 775, 781
(8th CIr 1974). and we see no basts to conclude that the contention has gamed strength m the mtervemng
years. The Supreme Court recently has restated its reluctance to "expand the concept ofsubstantive due
process because guideposts for responsible decns1onmakmng in thus uncharted area are scarce and open
ended," Glucksberg, 521 US. at 720, 117 S Ct. 2258 (quoting Collins, 503 U.S. at 125, 112 S.Ct.
1061), and the Does have not developed any argument that the nght to "lrve where you want" 1s "deeply
rooted m thus Nation's h1story and tradrton," d. at 721, 117 S Ct. 2258 (quoting Moore, 431 U.S. at 503,
97 S.Ct. 1932 (plurality optmon)) or "implicit m the concept ofordered hberty," such that "neither hberty
nor Justice would exist if [it] were sacnficed" Id (quotmg Palko v Connectcut, 302 U.S. 319, 325, 326,
58 S.Ct. 149, 82 L Ed. 288 (1937). We are thus not persuaded that the Constitut10n estabhshes a nght to
"hve where you want" that reqmres stnct scrutmy ofa State's residency restnctions

13 Because § 692A.2A does not implicate a constitutional liberty mterest that has been elevated to the
status of"fundamental nght," we review the statute to determme whether tt meets the standard of
"rat10nally advancmg some legitimate governmental purpose." Flores, 507 U.S. at 306, 113 S Ct.
1439. The Does acknowledge that the statute was designed to promote the safety of children, and they
concede that thus 1s a legitimate state interest They also allow that perhaps "certain identifiable sex
offenders should not hve right across the street from a school or perhaps anywhere else where there are
children." (Appellees' Br. at 51). The Does contend, however, that the statute 1s Irrational because there 1s
no scientific study that supports the legislature's conclusion that excluding sex offenders from res1dmg
wtthm 2000 feet ofa school or child care facility ts hkely to enhance the safety ofchildren.

We reject this contention because we thmk 1t understates the authonty ofa state legislature to make
Judgments about the best means to protect the health and welfare of its citizens man area where precise
statistical data is unavailable and human behavior ts necessarily unpredictable. Although the Does
mtroduced one report from the Minnesota Department ofCorrections finding "no evidence mn Minnesota
that residential proximity ofsex offenders to schools or parks affects reoffense," this solitary case study
which mvolved only thirteen reoffenders released from pnson between 1997 and 1999-does not make
1rratonal the decision ofthe Iowa General Assembly and the Governor oflowa to reach a different
predictive Judgment for Iowa. As the dstnct court observed, twelve other States have enacted some form
of residency restnct10n applicable to sex offenders." There can be 715 no doubt ofa legislature's
rationality mn believing that "[s]ex offenders are a senous threat mn thus Nat1on," and that "[w]hen
convicted sex offenders reenter society, they are much more hkely than any other type of offender to be
re-arrested for a new rape or sexual assault." Conn. Dep't ofPub Safety, 538 U.S. at 4, 123 S.Ct.
1160 (alterations mn original) (quotngMcKune v Lile, 536 U.S. 24, 32-33, 122 S.Ct. 2017, 153 L Ed.2d
47 (2002) (plurality opinion)). The only quest1on remaining 1s whether, In view of a rationally perceived
nsk, the chosen residency restnct10n rationally advances the State's mterest m protectmg children

14 We thunk the dec1son whether to set a lmut on proximty of"across the street" (as appellees suggest),
or 500 feet or 3000 feet (as the Iowa Senate considered and rejected, see S. Journal 79, 2d Sess., at 521
(Iowa 2002)), or 2000 feet (as the Iowa General Assembly and the Governor eventually adopted) 1s the
sort of task for which the elected pohcymakmg officials ofa State, and not the federal courts, are properly
suited. The legislature 1s 1stituttonally equipped to weigh the benefits and burdens ofvanous distances,
and to reconsider 1ts mt1al dec1s1on mn lght ofexpenence and data accumulated over time. The State of
Alabama, for example, ongmally adopted a residency restnctton of 1000 feet, but later mcreased the
distance to 2000 feet, Ala.Code $ 15-20-26(a); see also 2000 Ala. Acts 728, § 1; 1999 Ala. Acts 572, § 3,
while the Mmnesota legislature apparently followed the recommendat10n ofthe State's Department of
Corrections that no blanket proximity restnct10n should be adopted. (Appellee's App at 338). Where
1ndrvduals 1n a group, such as convicted sex offenders, have "distinguishing 716 charactenst1cs relevant
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to mterests the State has authonty to implement, the courts have been very reluctant, as they should be m
our federal system and wnth our respect for the separation ofpowers, to closely scrutmnze leg1slat1ve
choices as to whether, how, and to what extent those mterests should be pursued." City ofCleburne v
Cleburne Lavng Ctr, 473 US. 432, 441-42, 105 S Ct. 3249, 87 L.Ed.2d 313 (1985)

The record does not support a conclusion that the Iowa General Assembly and the Governor acted based
merely on negative attitudes toward, fear of, or a bare desire to harm a poht1cally unpopular
group. Cf Cleburne, 473 U.S. at448, 105 S.Ct. 3249Dep't ofAgrc v. Moreno, 413 U.S. 528, 534, 93
S.Ct 2821, 37 L.Ed.2d 782 (1973) Sex offenders have a high rate ofrec1drvsm, and the parties presented
expert testimony that reducmng opportunty and temptation is Important to mmnumuzmng the nsk of
reoffense. Even experts m the field could not predict with confidence whether a particular sex offender
will reoffend, whether an offender convicted ofan offense agamst a teenager will be among those who
"cross over" to offend agamst a younger child, or the degree to which regular proximity to a place where
children are located enhances the nsk ofreoffense agamst children. One expert mn the dstnct court opmed
that it is just "common sense" that limitmg the frequency ofcontact between sex offenders and areas
where children are located 1s hkely to reduce the nsk ofan offense. (Appellant's App at 165). The
policymakers oflowa are entitled to employ such "common sense," and we are not persuaded that the
means selected to pursue the State's legitimate mterest are without rational basts.

IV.
15 The Does next argue that the residency restnctton, "m combmation with" the sex offender registration
reqmrements of§ 692A.2, unconstitutionally compels sex offenders to mcnmmate themselves in
v10lation ofthe Fifth and Fourteenth Amendments. The distnct court concluded that a sex offender who
establishes residence m a prohibited area must either register hus current address, thereby "explc1tly
admit[tmg) the facts necessary to prove the crimmal act," or "refuse to register and be similarly
prosecuted" 298 F.Supp.2d at 879. The court then held that $ 692A.2A "unconstitutionally requires sex
offenders to prov1de mncnminatmng evidence against themselves," and enjoined enforcement of the
residency restnction on this basts as well.

We disagree that the Self-Incnmmation Clause ofthe Fifth Amendment renders the res1dency restnct1on
of § 692A.2A unconstttuttonal. Our reason is straightforward: the residency restnction does not compel a
sex offender to be a witness agamst hnnself or a witness ofany kand. The statute regulates only where the
sex offender may reside; 1t does not require hum to provide any 1nformaton that mught be used agamst
him in a cnmmal case. A separate section ofthe Iowa Code, § 692A.2, reqmres a sex offender to register
hus address with the county shenff. The Does have not challenged the constitutionality ofthe registration
reqmrement, or sought an mJunctlon agamst its enforcement, and whatever constttut1onal problem may be
posed by the registration prov1S1on does not justify 1nval1dating the residency restrct1on.

None ofthe authonties cited by the Does supports mvahdatton ofa substantive rule of law because a
reportmg or registration reqmrement allegedly compels a person in v10lation ofthat substantive rule to
mcnmmate h1IDself. The Supreme Court held 1 717Marchett v Unted States, 390 U.S. 39, 88 S.Ct
697, 19 L.Ed.2d 889 (1968). and Grosso v. United States, 390 U.S. 62, 88 S.Ct. 709, 19 L.Ed.2d 906
(1968), that a gambler was pnvleged under the Fifth Amendment not to register hus occupation as one 1
the busmess of acceptmg wagers, not to pay the reqmred occupational tax, and not to pay a wagenng
excIse tax, because these subm1ssons would create a real and appreciable hazard ofself-1ncrmunaton for
the gambler The Court never suggested, however, that the Self-Incnmmation Clause prevented the
government from crmmahzmng wagering or gambling. S1m1larly, m Leary v. United States, 395 U.S. 6,
89 S.Ct. 1532, 23 L.Ed.2d 57 (1969). the Court 's holdmg that a plea ofself-mcnmmation was a complete
defense m a prosecution for non-compliance with provisions requmng payment of a tax on martJuana
Imported into the United States dd not imply that state laws prohibiting the possess1on ofmanyuana were
somehow unconstitutional. Id. at 29, 89 S.Ct. 1532. And m Albertson v Subversive Actzvitzes Control
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Board, 382 U.S. 70, 86 S.Ct 194, 15 L.Ed.2d 165 (1965). where the Court held unconstitutonal under the
Fifth Amendment a requirement that members ofthe Communist Party file a registration statement with
the Attorney General, it was never mtimated that the registration requirement rendered unconstitutional
Section 4(a) of the Subversive Activities Control Act, under which Albertson might have been prosecuted
as a result ofthe registration.

Even had the Does challenged the sex offender registration statute, moreover, we believe that a self-
1ncnmmat1on challenge to the registration requirements would not be npe for decision.
Unlike Albertson, where the petitioners had asserted the privilege against self-incrimination on multiple
occasions, the Attorney General of the United States had rejected their claims, and specific orders
requiring the petitioners to register had been issued, 382 U.S. at 75, 86 S.Ct. 194, the process with respect
to enforcement ofthe Iowa sex offender registration statute in conjunction with the residency restriction is
far less developed. The record does not show whether any ofthe plaintiffs has registered with the county
sheriff an address that is prohibited by $692A.2A, whether any ofthe county attorneys or the Attorney
General would seek to use registration information to further a criminal prosecution for violation of the
residency restriction (rather than merely as a regulatory mechanism to bring sex offenders into
compliance with the statute),.:i or whether the prosecuting authorities would recognize a refusal to register
as a valid assertion ofthe privilege against self-incrimination (and thus decline to prosecute a sex offender
for failing to register a prohibited residence).

We think that under these circumstances, a self-incrimination challenge to the registration statute would
be premature. See Communist Party v. Subversive Activities Control Bd, 367 U.S. 1, 106-10, 81 S.Ct.
1357, 6 L.Ed.2d 625 (1961): fSelective Serv. Sys. v. Minn. Pub. Interest Research Group, 468 U.S. 841,
858, 104 S.Ct. 3348, 82 L.Ed.2d 632 (1984). If and when there is a prosecution for violation ofthe
residency restriction in which the prosecution makes use ofa sex offender's registration, a prosecution for
failure to register a prohibited address, or some other basis such as in Albertson to say that
the *718 dispute is ripe, then the self-incrimination issue will be joined. It would then be appropriate to
consider such questions as whether the registration requirement as applied falls under the rule ofcases
such as Marchetti and Albertson, where the Fifth Amendment was held to prohibit incriminating
registration or reporting requirements directed at persons "inherently suspect ofcriminal
activities," Albertson, 382 U.S. at 79, 86 S.Ct 194, orwhether the public need for information about
convicted sex offenders and the noncnminal regulatory purpose for securing the information might permit
enforcement of the requirement consistent with the Fifth Amendment. Cf Baltimore City Dep't ofSoc.
Sers. • Bouknight, 493 U.S. 549, 557-59, 110 S.Ct. 900, 107 L.Ed.2d 992 (1990): Californa v.
Byers, 402 U.S. 424, 431-34, 91 S.Ct 1535, 29 L.Ed.2d 9 (1971) (plurality opinion); id at 457-58, 91
S.Ct. 1535 (Harlan, J., concurring in the judgment). At this point, we conclude that the Does' self
incrimination claim is both misdirected and premature.

V.
16,17,18 A final, and narrower, challenge advanced by the Does is that $ 692A.2A is an
unconstitutional expostfacto law because it imposes retroactive punishment on those who committed a
sex offense prior to July 1, 2002. The Ex Post Facto Clause ofArticle I, Section 1 O ofthe
Constitution prohibits the States from enactmng laws that increase punishment for criminal acts after they
have been committed. Seegenerally Calder v. Bull, 3 U.S. 386, 390, 3 Dall. 386, 1 L.Ed. 648
(1798) (Chase, J., seriatim). In determining whether a state statute violates the Ex Post Facto Clause by
imposing such punishment, we apply the framework outlined in Smith v. Doe, 538 U.S. 84, 92, 123 S.Ct.
1140, 155 L.Ed.2d 164 (2003), where the Supreme Court considered an ex postfacto challenge to an
Alaska statute requiring sex offenders to register. Under that framework, we must first "ascertain whether
the legislature meant the statute to establish 'civil' proceedings." Id. (internal quotation omitted). If the
legislature mtended cnmmal punishment, then the legislative intent controls the inquiry and the law is
necessarily punitive. Id. If, however, the legislature intended 1ts law to be civil and nonpunutive, then we
must determine whether the law is nonetheless "so punitive either in purpose or effect as to negate" the
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State's nonpuntrvetent. Id (mnteral quotations and citations omitted) "[Olly the clearest proof' wall
transform what the legislature has denommated a civil regulatory measure mto a cnmmal penalty Id

12. The d1stnct court found that m passmg the res1dency restncton of$ 692A 2A, the Iowa General
Assembly mtended to create "a civil, non-pumtlve statutory scheme to protect the public " 298 F Supp 2d
at 868. The Does do not dispute this conclusion on appeal, and we agree that the legislature's mtent was
not purutive Although Iowa Code§ 692A 2A does not contam any clear statement ofpurpose, the
residency restrcton 1s codified as part ofChapter 692A, togetherwth a registration system that the
Supreme Court ofiowa has declared to have a purpose of"protect[mg] society" and to be a nonpun1trve,
regulatory law In Interest ofSMM, 558 NW 2d405,408 (Iowa 1997), State v Pckens, 558 NW 2d
396, 400 (Iowa 1997) "[W]here a legslatve restncton 1s an mnc1dent ofthe State's power to protect the
health and safety of1ts citizens, 1t wll be considered as evdencmng an intent to exercise that regulatory
power, and not a purpose to add to the pumshment." Smith v Doe, 538 U.S at 93-94, 123 S Ct.
1140 (quotmg 719 Flemmmg v Nestor, 363 US. 603,616, 80 S.Ct. 1367, 4 L.Ed.2d 1435 (1960)
(mternal marks omitted) We believe the available evidence leads most naturally to the mference that the
restnct10ns m § 692A.2A are mntended, lke the restnct1ons elsewhere mn the same chapter, to protect the
health and safety ofIowa citizens Therefore, we conclude that the purpose ofthe Iowa General Assembly
m passmg this law was regulatory and non-pooitlve

We must next consider whether the Does have estabhshed that the law was nonetheless so pumtIve m
effect as to negate the legislature's mtent to create a c1v1l, non-pumtlve regulatory scheme In th1s 1nqu1ry,
we refer to what the Supreme Court descnbed m Smith v Doe as "useful guideposts" for determmmg
whether a law has a punutrve effect In analyzmg the effect ofthe Alaska sex offender reg1strat10n law, the
Court m Smith pomted to five factors drawn fromKennedy v MendozaMartnez,372 U S. 144, 16869,
83 S.Ct. 554, 9 L Ed.2d 644 (1963). as particularly relevant whether the law has been regarded m our
h1story and tradutrons as punishment, whether 1t promotes the tradtonal aims ofpunishment, whether rt
1mposes an affirmative dsability or restramt, whether 1t has a ratonal connect1on to a nonpun1tIve
purpose, and whether 1t 1s excessive with respect to that purpose Smzth v Doe, 538 U.S. at 97, 123 S.Ct.
1140. These factors are "neither exhaustive nor duspos1trve," d. (quotation omtted), and while we
cons1der them as an aud to our analyss, we bear mnmind that the ultimate quest1on always remams
whether the pumt1ve effects ofthe law are so severe as to constitute the "clearest proof' that a statute
mtended by the legislature to be nonpunutrve and regulatory should nonetheless be deemed to Impose ex
postfacto purushment.

Turnmg first to any hstorcal tradrt1on regarding residency restrct1ons, the Does argue that § 692A.2A is
the effective equivalent ofbamshment, which has been regarded h1stoncally as a pumshment. See Smith v
Doe, 538 U.S at 98, 123 S.Ct 1140 Banishment has been defined as" 'pumshment inflicted on cnmmals
by compellmg them to quut a city, place, or country for a specified penod oftime, or for hfe,' " United
States v Ju Toy, 198 US 253, 269-70, 25 S.Ct 644, 49 L.Ed. 1040 (1905) (Brewer, J , dissenting)
(quoting Black's Law Dctonary ), or "expulsion from a country." Black's Law Dctonary 154, 614 (8th
ed.2004). The Supreme Courtmost recently explamed that bamshed offenders histoncally could not
"return to their onginal commumty," and that the banishment ofan offender "expelled him from the
commumty" Smith v Doe, 538 US at 98, 123 S Ct. 1140, see also Fong Yue Ting v United States, 149
US 698, 730, 13 S.Ct 1016, 37 L Ed. 905 (1893) (holdmg that order ofdeportat10n 1s "not a banishment,
1n the sense mn whch that word 1s often appled to the expuls1on ofa ctzen from hus country by way of
pumshment")

While bamshment ofcourse mvolves an extreme form ofresidency restnct1on, we ultimately do not
accept the analogy between the traditional means ofpumshment and the Iowa statute Unlike
bamshment, § 692A 2A restncts only where offenders may reside It does not "expel" the offenders from
ther communities orprohibit them from accessing areas near schools or child care faculties for
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employment, to conduct commercial transact10ns, or for any purpose other than estabhshmg a residence
With respect to many offenders, the statute does not even require a change ofresidence the Iowa General
Assembly mcluded a grandfather provis10n that penmts sex offenders to mamtam a residence that was
established pnor to July 1, 2002, even ifthat residence is within 2000 feet ofa school or child care
facility. *720 Iowa Code§ 692A.2A(4)(c). The distnct court , moreover, found that residency restnct10ns
for sex offenders "are relatively new and somewhat umque," 298 F.Supp.2d at 849 n. 4, and as with sex
offender registration laws, whch also were of"fanrly recent origin," Smath v Doe, 538US at97, 123
S.Ct. 1140 (internal quotation omitted), this novelty "suggests that the statute was not meant as a punutrve
measure, or, at least, that 1t did not mvolve a trad1ttonal means ofpumshmg." Id We thus conclude that
thus law 1s unlike banishment mn important respects, and we do not believe rt 1s ofa type that 1s
tradrttonally punitive.

The second factor that we consider 1s whether the law promotes the traditional aims ofpumshment
deterrence and retnbutton. Smith v Doe, 538 U.S. at 102, 123 S C 1140. The distnct court found that the
law was both deterrent and retnbutive, and thus weighed this factor in favor of its findmg that the law was
punutrve. We agree with the d1stnct court that the law could have a deterrent effect, but we do not agree
that the deterrent effect provides a strong mference that the restnct1on 1s pumshment. The pnmary
purpose of the law 1s not to alter the offender's mncentrve structure by demonstratmg the negative
consequences that will flow from committmg a sex offense The Iowa statute 1s designed to reduce the
hkehhood of reoffense by lmmrtmng the offender's temptation and reducmng the opportunuty to commit a
new cnme. We observe, moreover, that the Supreme Court has caut10ned that this factor not be over
emphasized, for 1t can "prove[] too much," as "[a]ny number ofgovernmental programs might deter
cnme without 1mposmg punishment" Id

The statute's "retnbutrve" effect 1s s1m1larly difficult to evaluate For example, while the Nmth Circuit
found pumshment where the length ofsex offender reportmg reqmrements corresponded to the degree of
wrongdoing rather than the extent of the nsk imposed, DoeIv Otte, 259 F.3d 979, 990 (9th
Cr.2001. rev'd sub nom Smith v. Doe, 538 U.S. 84, 123 S.Ct. 1140, 155 L.Ed.2d 164 (2003), the
Supreme Court disagreed, and mstead emphasized that the reportmg reqmrements were "reasonably
related to the danger ofrecidivism" in a way that was "consistent wIth the regulatory objective " Smth v
Doe, 538 U.S. at 102, 123 S.Ct 1140. While any restraint or reqmrement imposed on those who commit
cnmes is at least potent1ally retnbutrve m effect, we believe that $ 692A.2A, like the registration
reqmrement m Smzth v Doe, is consistent with the legislature's regulatory objective ofprotectmg the
health and safety ofchildren.

The next factor we cons1der 1s whether the law 'imposes an affirmative dsability or restramnt."
Impnsonment 1s the "paradigmatic" affirmative disability or restraint, Smath v Doe, 538 U.S. at 100, 123
S.Ct 1140, but other restramts, such as probat10n or occupat10nal debarment, also can 1mpose some
restrict1on on a person's actlv1t1es. Id at 100-01, 123 S.Ct. 1140. While restnctrve laws are not
necessarily pumtlve, they are more hkely to be so; by contrast, "[1]f the d1sabihty or restramt is mmor and
mdtrect, its effects are unlikely to be punutrve." Id. at 100, 123 S.Ct. 1140. For example, sex offender
registration laws, requiring only penod1c reporting and updatmg ofpersonal mformatlon, do not have a
pumtlve restrammg effect Id at 102, 123 S Ct. 1140. At the same time, c1V1l commitment ofthe mentally
ll, though extremely restrictive and d1sabhng to those who are committed, does not necessarily impose
pumshment because 1t bears a reasonable relationship to a "legitimate nonpumtlve objective," namely
protectmg the public from mentally unstable 721 1drv1duals Hendrcks, 521 U.S. at 363, 117 S.Ct.
2072.

Iowa Code $ 6924 2A 1s more disabling than the sex offender registration law at issue m Smth v
Doe, which had not "led to substantial occupational or housmg disadvantages for former sex offenders
that would not have otherwise occurred through the use ofroutme background checks by employers and
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landlords." 538 US at 100, 123 S Ct. 1140 Although the Does did not present much evidence about
housmg withm restncted areas that would have been available to them absent the statute, they did show
that some sex offenders would have hved with spouses or parents who owned property m the restncted
zones, and some sex offenders were lrvmng mn residences within restricted areas that were perrmtted under
the statute's "grandfather" prov1son The residency restrcton 1s certainly less disabling, however, than
the crvl commitment scheme at Issue mnHendrcks, which permitted complete confinement of affected
persons In both Smith and Hendricks, the Court considered the degree of the restramt mvolved m hght of
the legislature's countervaalmng nonpunutrve purpose, and the Court 1n Hendrcks emphas1zed that the
1mpos1ton of an affirmative restramt "does not mexorably lead to the conclus10n that the government has
imposed pumshment." 521 U S at 363, 117 S Ct. 2072 (mternal quotation omitted) L1kew1se here, while
we agree with the Does that § 692A 2A does impose an element ofaffirmative disab1hty or restramt, we
believe this factor ultunately pomts us to the importance of the next 1nquury whether the law 1s rat10nally
connected to a nonpumt1ve purpose, and whether 1t 1s excess1ve m relation to that purpose.

20 This final factor-whether the regulatory scheme has a "rational connect1on to a nonpunutrve
purpose" s the "most s1gnuficant factor" m the expostfacto analysis Smith v Doe, 53 8 U.S at 102,
123 S Ct 1140 The reqmrement ofa "rational connection" 1s not demanding A "statute 1s not deemed
pun1trve simply because 1t lacks a close or perfect fit with the nonpunutrve amms 1t seeks to advance" Id at
103, 123 S Ct. 1140 The dstnct court found "no doubt" that § 692A.2A has a purpose other than
pumshmg sex offenders, 298 F Supp 2d at 870, and we agree In hght ofthe high nsk of rec1drvsm posed
by sex offenders, see Smith v Doe, 538 U.S. at 103, 123 S.Ct. 1140, the legislature reasonably could
conclude that § 692A.2A would protect society by mnumuzmg the nsk ofrepeated sex offenses agamst
mmors

21 The distnct court nonetheless concluded that the statute ts excessive m relation to this purpose,
because the law apphes "regardless ofwhether a particular offender 1s a danger to the publc " 298
F.Supp 2d at 871. The absence ofa parttculanzed nskassessment, however, does not necessanly convert
a regulatory law mto a pumtlve measure, for "[t]he ExPost Facto Clause does not preclude a State from
making reasonable categon1cal judgments that convict1on of specified crimes should entail particular
regulatory consequences" Smzth v Doe, 538 U.S. at 103, 123 S.Ct. 1140.The Supreme Court over the
years has held that restncttons on several classes ofoffenders are nonpumtive, despite the absence of
particulanzed determmatons, Including laws prohbtmng the practice ofmedcmne by convicted
felons, Hawker v New York, 170 U.S. 189, 197, 18S Ct. 573, 42 L.Ed 1002 (1898), laws proh1b1tmg
convicted felons from servmg as officers or agents of a umon, De Veau v Brazsted, 363 U S 144, 160, 80
S.Ct 1146, 4 L Ed 2d 1109 (1960) (plurality opmmon), d at 16061, 80 S.Ct 1146 (op1mon ofBrennan,
J.), and of course laws 722 requurng the registration ofsex offenders Smzth v Doe, 538 U.S at 106,
123 S Ct. 1140

In this case, we conclude that a categoncal rule ts consistent with the legislature's regulatory purpose and
not "excess1ve" withmn the meaning ofthe Supreme Court's decisions Whule the Does argue that the
legislature must ta1lor restnctons to the mndv1dual circumstances ofdifferent sex offenders, we view th1s
pos1t10n as mcons1stent with the Supreme Court 's dtrection that the "excessiveness" prong of the ex post
facto analysis does not reqmre a "close or perfect fit" between the legislature's nonpurutlve purpose and
the correspondmg regulation The evidence presented at tnal suggested that convicted sex offenders as a
class were more likely to commit sex offenses agamst mmors than the general populaton. Dr McEchron
mdicated that "there are never any guarantees that [sex offenders] won't reoffend," (Appellant's App at
162), and Mr Allison testified that "any sex offender ts always gomg to be ofsome concern forever" (T
Tr at 279)

More specifically, m All1son's vew, even an offender who committed a crime involving an older vctum,
such as statutory rape, would be of concern around a day care or elementary school, although the concern
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may be reduced, (T Tr at 278), and Dr Rosell testified that while he believed that a sex offender who
committed an offense with a 14 or 15-year-old v1ct1m was hkely to stay m that age range, there also was
no way to predict whether a sex offender would "cross over" m selectmg v1ct1ms from adults to children
or males to females (Appellee's App at 149, 184). Dr Rosell was less than defimttve about the degree to
wh1ch sex offenders' future behavior was predictable and avoidable; whle he personally dud not believe
res1dent1al proximity made "that bg ofa difference," he agreed that "what works in crmmnal Just1ce 1s
1mprec1se at best," and testified that "[t]here 1s always a nsk" ofreoffense. (Appellee's App. at 193, 195,
190). In view of the higher-than-average nsk ofreoffense posed by convicted sex offenders, and the
1mprec1s1on Involved m predicting what measures wall best prevent rec1drvtsm, we do not believe the
Does have estabhshed that Iowa's dec1s1on to restnct all such offenders from res1dmg near schools and
child care fac1htles constitutes pumshment despite the legislature's regulatory purpose.

22 The Does also urge that the law 1s excessive m relation to its regulatory purpose because there is no
scientific evidence that a 2000-foot residency restnctlon 1s effective at preventmg sex offender
recidivism. "The excessiveness 1nqury ofour ex postfacto jurisprudence is not an exercise 1n
determmmg whether the legislature has made the best choice possible to address the problem it seeks to
remedy," but rather an mqmry mto "whether the regulatory means chosen are reasonable m hght of the
nonpumt1ve objective" Smith v Doe, 538 U.S. at 105, 123 S.Ct. 1140. In this case, there was expert
testimony that reducmg the frequency ofcontact between sex offenders and children 1s hkely to reduce
temptat10n and opportumty, which m tum 1s important to reducmg the nsk ofreoffense. None of the
witnesses was able to articulate a precise distance that optimally balanced the benefit of reducmg nsk to
children with the burden ofthe residency restnctlons on sex offenders, and the Does' expert
acknowledged that "[t]here 1s nothmg m the hterature that has addressed proximity." (Appellee's App.
198; accord d. at 41, 47--48 (testimony ofDr. McEchron)) As even Dr. Rosell admitted, we just "don't
know" that the Iowa Legislature "isn't ahead ofthe curve." (Jd. at 198).

723 We believe the legislature's dec1s1on to select a 2000foot restnct1on, as opposed to the other
distances that were considered and reJected, 1s reasonably related to its regulatory purpose. Given the
challenge mn determmmng precisely what distance 1s best suited to min1m1ze nsk to children without
unnecessarily restnctmg sex offenders, and the difficult policy judgments herent in that cho1ce, we
conclude that the Does have not established the "clearest proof' that Iowa's ch01ce 1s excessive in relation
to its legitimate regulatory purpose, such that a statute designed to be nonpunutrve and regulatory should
be considered retroactive cnmmal pumshmentJi

The judgment of the dstnct court 1s reversed, and the case 1s remanded with directions to enter judgment
m favor of the defendants

MELLOY, Circuit Judge, concurring and dissenting
I join mn the mayonty's op1n1on, sect1ons I through IV. However, I dissent as to section V because I
beheve section 692A.2A 1s an unconstitutional ex post facto law.

The U.S. Constitution proh1b1ts states from passmg ex post facto laws U S. Const. art I, § 10, cl. 1.
'Every law that changes the pumshment, and mfhcts a greater pumshment, than the law annexed to the
cnme, when corrumtted,' "1s an ex post facto law. Stogner v Calforna, 539 U.S. 607,612, 123 S.Ct.
2446, 156 L.Ed.2d 544 (2003) (quotmg Calder v Bull, 3 US 386,390, 3 Dall 386, 1 L.Ed. 648 (1798))

As set out by the majonty, the fundamental question the Court must decide 1s whether the residency
reqmrement amounts to pumshment. We do so by first askmg whether the legislature mtended the statute
to be pumtlve If the answer 1s m the affirmative, that ends our mqury, and we find the legislat10n to be
an ex post facto law. However, 1fthe legislature mtended the statute to be nonpunutrve, "we must further
examme whether the statutory scheme 1s so punutrve either 1 purpose or effect as to negate the State's
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Intent1on to deem 1t crvl " Smth v Doe, 538 US. 84, 92, 123 S.CL. 1140, 155 L Ed 2d 164
(2003) (internal quotations and citation omitted). I agree with the majority that the purpose of sect1on
692A 2A 1s to protect the pubhc. This purpose 1s nonpwutlve, so we must determine 1f the statute '1s so
pumtive either m purpose or effect as to negate the State's 1tent1on to deem rt crvl." Id

I also agree wIth the mayonty that the factors outlined in Smith should guide our analysis However, I part
ways with the mayonty as to how some ofthe mndvdual factors should be examined and as to the final
outcome of the multi-factor analysis.

1. Have measures like the residency restriction historically been regarded as punishment?

The ma3onty concedes that bamshment has historically been regarded as punishment, 724 but points out
how the residency restriction duffers from banishment. The mayonty concludes that sect1on 692A.2A 1s
not the type of law that has hustoncally been regarded as punishment. I would find that, although section
692A.2A does not amount to full banishment, it sufficiently resembles banishment to make this factor
weigh towards findmg the law punitive.

The d1stnct court made the followmg factual findings on the availability ofhousmg:

[S]ex offenders are completely banned from hvmg m a number oflowa's small towns and cities
In the state's ma3or communities, offenders are relegated to lrvmng mn industnal areas, m some of
the cities' most expensive developments, or on the very outskirts oftown where available housmg
is limited. Although some areas are completely unrestncted, these are either very small towns
without any services, or farmland.

k k kk k k

In larger cities such as Des Moines and Iowa City, the maps show that the two thousand foot
circles cover virtually the entire city area. The few areas m Des Momes, for mstance, which are
not restricted, mclude only industnal areas or some ofthe city's newest and most expensive
neighborhoods. In smaller towns that have a school or childcare facility, the entire town is often
engulfed by the excluded area. In Johnson County alone, the towns ofLone Tree, North Liberty ,
Oxford, Shueyville, Solon, Swisher and Tiffin are wholly restncted to sex offenders under S
692A.2A. Unmcorporated areas and towns too small to have a school or childcare facility remam
available, as does the country, but available housmg m those areas is not necessarily readily
available.

These findmgs are not clearly erroneous and should therefore be upheld. SeeFed.R.Civ.P. 52(a). In its
findmgs, the district court demonstrated how difficult 1t s for sex offenders to find legal housmg m many
commumties m Iowa due to the housing restncton. It 1s common that offenders may not return to hve m
the comrnumty they hved m before mcarceratlon, the place where their fanuhes hve, and/or the place they
find work. There are so few legal housmg options that many offenders face the choice oflvng mn rural
areas or leavmg the state The difficulty mn finding proper housing effectively prevents offenders from
lrvmng 1n many Iowa communutes This effectively results m bamshment from virtually all of Iowa's cities
and larger towns.

In Smith, the Supreme Court drew a d1stmct10n between Alaska's sex offender registry and colonial
punishments such as shammng, branding, and banishment. The Court found that the registry merely
involved "dissemmatton of information," whereas the colomal pumshments "either held the person up
before his fellow c1tzens for face-to-face shaming or expelledhfrom the communty" Smth, 538U S
at 98, 123 S Ct. 1140 (emphasis added). It described the atm ofthese colomal pumshments as making
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"offenders suffer permanent stigmas, which in effect cast the person out ofthe community." Id. (internal
quotation and citation omitted). The residency requirement 1s a permanent stigma as well as a law that
effectively casts the person out ofthe community. Further, Smith also described as banishment situations
in which individuals "could neither retum to their original community nor, reputation tarnished, be
admitted easily into a new one." Id. Under this phrasing, section 692A.2A fits the description of
banishment.

*725Ofcourse, the residency restriction does not prevent offenders from living in every community, nor
from visiting communities in which they are not allowed to live. In this way, the law duffers from
complete banishment. However, preventing offenders from making a home in many Iowa comrnumties
after they have served their sentence does have substantial similarity to banishment. To the extent that
offenders are effectively banished from their desired places ofresidence, I would find this factor weighs
in favor of finding section 692A.2A punitive.

2. Does the residency restriction promote traditional aims of punishment?

The residency restriction serves a traditional aim ofpunishment: deterrence. The majority attempts to
minimize the deterrent effect ofthe statute by arguing that the statute does not increase the negative
consequences for an action, but merely reduces the opportunity for that action to occur. In my view, th1s
distinction is not important. One major reason we use the punishments we do, such as imprisonment, is to
reduce the likelihood offuture crimes by depriving the offender of the opportunity to commit those
crimes. There is clearly a deterrent purpose at work m section 692A.2A, thus the measure promotes a
traditional aim ofpunishment.

3. Does the residency restriction impose an affirmative disability or restraint?

The majority acknowledges that the residency requirement imposes an affirmative disability or restraint,
and I agree. It restricts offenders from living in certain areas. Offenders that live within the restricted
areas face criminal penalties. In this way, the restraint differs greatly from the sex offender registry
in Smith. The Court in that case pointed out that offenders were "free to change ... residences." Smith, 538
U.S. at 100, 123 S.Ct. 1140. The Court also noted that there was no evidence that the measure
disadvantaged the offenders in finding housing. Id l would find that the affirmative disability or restraint
intrinsic in the residence requirement distinguishes it from the sex offender registry in Smith and weighs
in favor offinding the law punitive.

4. Does the residency restriction have a rational connection to a nonpunitive purpose?

I agree with the majority that section 692A.2A has a rational connection to the nonpunitive purpose of
protecting the public. See In Interest ofS.M.M., 558 N.W.2d405, 408 (Iowa 1997).

5. Is the residency restriction excessive?

Though I believe a ratonal connection exists between the residency restriction and a nonpunitive purpose,
I would find that the restriction is excessive in relation to that purpose. The statute limits the housing
choices ofall offenders identically, regardless oftheir type ofcrime, type ofvictim, or risk ofre
offendmg. The effect ofthe requirement is quite dramatic: many offenders cannot live with their families
and/or cannot live in their home communities because the whole community is a restricted area. This
leaves offenders to live in the country or in small, prescribed areas oftowns and cities that might offer no
appropriate, available housing. In addition, there is no time limit to the restnctions.
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Also, the res1dency restnct1on apples to plamntffs who are not the most senous sex offenders There 1s no
doubt a class of offenders that is at nsk to re-offend and for whom such a restnct10n 1s
reasonable *726 However, the restnct10n also apphes to John Doe II, who pleaded gmlty to thtrd degree
sexual abuse for havmg consensual sex with a fifteen-year-old girl when he was twenty years old The
restnct10n applies to John Doe VII, who was convicted ofstatutory rape under Kansas law Hts act10ns
wh1ch gave nse to thus convict1on would not have been cnmmnal m Iowa The restrct1on apples also to
John Doe XIV, who pleaded gmlty to a senous misdemeanor charge 1n 1995 after he exposed himself at a
party at which a thirteen-year-old gtrl was present. John Doe XIV was runeteen at the time of his offense
The act10ns of these and other plamtiffs are senous, and, at least 1n most cases, illegal m this state
However, the seventy ofresidency restnction, the fact that it is apphed to all offenders identically, and
the fact that it will be enforced for the rest ofthe offenders' lives, makes the residency restnction
exceSSIve.

In my view, four factors weigh m favor offinding the statute punutrve, whale only one weighs mn favor of
findmng the statute nonpuntrve The analysis leads me to the conclusion that the res1dency restrcton 1s
pumtive Because the imposition of the residency requrrement" 'changes the pumshment, and mfl1cts a
greater pumshment, than the law annexed to the cnme, when commutted,' " Stogner, 539 U.S at 612, 123
S.Ct. 2446 (quotmg Calder, 3 U.S at 390, 3 Dall 386, 1 L.Ed. 648) I would find Section 6924 2A 1s an
unconstitutional ex post facto law that cannot be applied to persons who committed their offenses before
the law was enacted.

Footnotes
Judge Moms Sheppard Arnold, Judge Murphy, Judge Bye, Judge Melloy, and Judge Smith would grant
the petition for reheanng en bane
1 The text of the statute provides as follows·
692A.2A Residency restrctonschild care faclrtes and schools.
1 For purposes of this section, "person" means a person who has committed a cnmmal offense agamst a
m1nor, or an aggravated offense, sexually violent offense, or other relevant offense that mvolved a mmor
2 A person shall not reside withm two thousand feet ofthe real property compnsmg a pubhc or
nonpublic elementary or secondary school or a child care fac1hty.
3. A person who resides within two thousand feet ofthe real property compnsmg a pubhc or nonpubhc
elementary or secondary school, or a child care facihty, commits an aggravated misdemeanor
4. A person res1dmg within two thousand feet ofthe real property compnsmg a public or nonpubhc
elementary or secondary school or a chld care faculty does not comm1t a volat1on of thus sect1on 1f any
of the followmg apply-
a. The person 1s reqmred to serve a sentence at a Jail, pnson, Juvemle facility, or other correctional
mnst1tut1on or facility
b The person 1s subject to an order ofcommitment under chapter 229A
c. The person has established a residence pnor to [ ] July 1, 2002, or a school or child care facl1ty 1s
newly located on or [after] July 1, 2002
d. The person 1s a minor or a ward under a guardianship
Iowa Code § 692A 2A. The term "residence" is defined as "the place where a person sleeps, wluch may
mclude more than one locat10n, and may be mobile or transitory " Iowa Code § 692A 1(8)
2The parties presented substantial evidence concerning the effect of the statute on the ava1lab1lrty of
housmg for sex offenders mn Carroll County, Iowa. The dstnct court found that 2077 of9019 residential
units m the county (23 percent) were not m restncted areas The Carroll County Attorney testified that
1694 of the available umts were m umncorporated areas ofthe county, and were "manly farmhouses,"
but he noted that the trend toward larger farms has created some vacancies m farmhouses where the party
farmmg the land does not lve mn the farmhouse Of the remammg 383 umts available m the county, the
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distnct court found that 244 were located in towns without a school or child care facihty Doe v.
Miller, 298 F.Supp.2d at 852.
3In its analysis ofthe right to mterstate travel, the district court also expressed concern that a sex
offender mught be compelled to avoid Iowa altogether, lest he establish an unlawful residence by
"unwittingly falling asleep" at a location within 2000 feet ofa school or child care facility. 298 F.Supp.2d
at 875. The court stated that "(l]iteral application oftheAct would result in the great majority ofthe
State's hotels and motels being restncted to traveling sex offenders," and that "community centers such as
homeless shelters and missions will most likely be unavailable to sex offenders because of
location." Id This led the court to conclude that "sex offenders would appear to be able to travel to Iowa
freely only so long as they do not stop." Id
We question whether these concerns are even applicable to the plaintiffs, given that the plaintiff class was
defined as those sex offenders "currently living" in Iowaor "might wish to live" in Iowa, not vacationers
or cross-country travelers. Id. at 847. In any event, the Does do not rely on these factual assertions in
defending thejudgment ofthe district court, and we do not find evidence in the record that would support
a specific finding about the proximity ofhotels, motels, homeless shelters, and missions throughout Iowa
to schools and child care facilities.
4 See Ala.Code } 15-20-26(a) ("Unless otherwise exempted by law, no adult criminal sex offender shall
establish a residence or accept employment within 2,000 feet ofthe property on which any school or child
care facility is located."); Ark.Code Ann. $ 5-14-128(a) ("It shall be unlawful for a sex offender who is
required to register ... and who has been assessed as a Level 3 or Level 4 offender to reside within two
thousand feet (2000') ofthe property on which any public or private elementary or secondary school or
daycare facility is located."); Cal.Penal Code $ 3003(g) ( "[A] inmate who is released on parole for any
violation of [sections prohibiting lewd or lascivious acts, or continued sexual abuse ofa child] shall not
be placed or reside ... within one one-quarter mile ofany public or private school."); Fla. Stat. Ann. }
947.1405(7)a)2) ("Any inmate convicted of[certain sexual crimes against minors] and ... subject to
conditional release supervision ... [is prohibited from] living within 1,000 feet ofa school, day care
center, park, playground, designated public school bus stop or other place where children regularly
congregate."); Ga.Code Ann. $ 42--1--13(b) ("No individual required to register ... shall reside within
1,000 feet ofany child care facility, school, or area where minors congregate."); 720 Ill. Comp. Stat.§
5/11-9.3b--5)"It is unlawful for a child sex offender to knowingly reside within 500 feet ofa school
building ..."); Ky.Rev.Stat. Ann. § 17.495 ("No registrant ... who is placed on probation, parole, or any
form ofsupervised release, shall reside within one thousand (1,000) feet ofa high school, middle school,
elementary school, preschool, or licensed day care facility."); La.Rev.Stat. 14:91.1(A)2) ("Unlawful
presence ofa sexually violent predator is ... the physical residing ofa sexually violent predator within one
thousand feet ofany public or private, elementary or secondary school, a day care facility, playground,
public or private youth center, public swimming pool, or free standing video arcade facility."); Ohio
Rev.Code Ann. $ 2950.031(A) ("No person who has been convicted of ... either a sexually oriented
offense that is not a registration-exempt sexually oriented offense or a child-victim oriented offense shall
establish a residence or occupy residential premises within one thousand feet ofany school
premises."); Okl. Stat. tit. 57, $ 590 ("I is unlawful for any person registered pursuant to the Oklahoma
Sex Offenders Registration Act to reside within a two thousand-foot radius ofany public or private school
site or educational institution."); Or.Rev.Stat. } 144.6421)a\Rules for post-prison supervision or parole
"shall include ...a general prohibition against allowing a sex offender to reside near locations where
children are the primary occupants or users."); Tenn.Code Ann. $ 40-39-211a) ("No sexual offender, ...
or violent sexual offender, ... shall knowingly reside orwork within one thousand feet (l ,000') of the
property on which any public school, private or parochial school, licensed day care center, or any other
child care facility is located.").
5There is evidence in the record that some Iowa law enforcement authorities, rather than immediately file
charges against an offender found to be res1ding in a restricted zone, have withheld charges while the
offender sought housmg in an unrestncted area. (T. Tr. at 229).

22



6In view ofour conclusion that the statute is not punutrve, it follows that the law 1s not a "cruel and
unusual punishment" in violaton ofthe Eighth Amendment. See Smith v. Doe, 538 U.S. at 97, 123 S.Ct.
1140(explaining that factors used in determining whether law is punishment for ex postfacto purposes
"have their earlier origins mn cases under the Sixth andEighth Amendments"); Trop v Dulles, 356 U.S.
86, 94-99, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality opinon). Even assuming that§ 692A.2A were
punitive, we would agree with the district court that the law is neither barbaric nor grossly
disproportionate to the offenses committed by the Does. We therefore reject the Eighth Amendment
argument urged by the appellees as an alternative ground for affirming the district court.
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Synopsis
Background: Defendant was found mn volat1on ofvillage's sex offender residency restnct10n ordmance
m the mumcipal court, Bradley W. Matthiesen, J. Defendant appealed, and the Circmt Court, Waukesha
County, Lmda M. Van de Water, J., affirmed. Defendant appealed.
Holding: The Court ofAppeals, Anderson, J., held that defendant, whose former residence was covered
by the grandfather clause m sex offender residency restnction ordmance, was required to abide by
ordmance when he moved to a new residence.
Affirmed.

West Headnotes (7)

1 Appeal and Error Local law; ordmances
lnterpretat10n of a municipal ordmance 1s a question oflaw that 1s ordinanly reviewed de novo.
1 Case that cites this headnote
2Appeal and Error Local law; ordmances
De novo review of a rnumc1pal ordmance is especially appropnate when its mterpretation will likely have
a statewide 1mpact as a result ofordinances mn other mun1cipalitres with similar language
1 Case that cites thus headnote
3 Municipal Corporations Applicablty ofstatutory construction rules
The rules ofmterpretation for a rnumc1pal ordmance are the same as those for a statute.
4 Statutes Purpose
Statutes Unintended or unreasonable results; absurdity
The objective mn interpretmg legislation is to reach a reasonable construction that will effectuate the
purpose ofthe legislation at issue.
5Municipal Corporations Plam, ordmary, or common rneanmg
If the language ofthe ordmance 1s plam and clearly understood, the court should apply its ordmary and
accepted meanmg.

Mental Health Effect ofassessment or determination; notice and regstraton
Grandfather clause m village's sex offender residency restnct10n ordmance, which exempted the new
res1dency restrictions for sex offenders who established a residence within a prohibited area pnor to the
enactment of the new ordinance, applied to the residence rather than the md1v1dual, and thus, sex
offender, whose former residence was covered by the grandfather clause, was reqmred to abide by
ordmance when he moved to a new residence.
1 Case that cites thus headnote
1 Zoning and Planning Continuance or change ofuse mn general
As a matter of law, when an owner ofa nonconforming use modifies that use, the mumc1pahty is entitled
to termmate the entire nonconformrng use.
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**474 Before NEUBAUER, P.J., ANDERSON and REILLY, JJ.1

Opinion
ANDERSON, J.
133 Jason R. Ferguson appeals from the circuit court's judgment finding hum guilty of violating the
Village ofMenomonee Falls sex offender residency restnction ordinance (Village Ordinance). VILLAGE
OF MENOMONEE FALLS, WIS., CODE OF ORDINANCES§ 62-5l(c)(l) (2007).2 The circuit court
did not err. We affirm.

I. Facts
2 The facts of this case are undisputed. On June 18, 2001, Ferguson was convicted of second-degree
sexual assault of a child in violation ofWIS. STAT. $948.02. In October 2003, Ferguson moved to an
apartment on Main Street in the Village of Menomonee Falls, which was located within 1500 feet of
school facilities for children. Ferguson registered himself as a sex offender and his Main Street address
wth Wisconsin's Sex Offender Registry. On June 18, 2007, the Village of Menomonee Falls passed a
Village Ordinance, which in part provides that "[a]n offender shall not reside within 1,500 feet of real
property that supports or upon which 134 there exists ... [a]ny facility for children." VILLAGE OF
MENOMONEE FALLS, WIS., CODE OF ORDINANCES $ 62-51(c)1a.

,i 3 Also, within the ordinance, 1s a grandfather clause exception, which, in relevant part, states:
(3) An offender residing within 1,500 feet of real property that supports or uponwhich there exists any of
the [identified] uses ... does not commit a violation of this section if ... a. The offender is required to serve
a sentence at a jail, prison, juvenile facility, or other correctional institution or facility. [or] b. The
offender has established a permanent or temporary residence and reported and registered that residence
pursuant to WIS. STATS. $ 301.45 prior to the effective date of [the residency restriction].
VILLAGE OF MENOMONEE FALLS, WIS., CODE OF ORDINANCES $ 62--51(c)3)a., b. Therefore,
because Ferguson was residing at the Main Street residence prior to the enactment of the Village
Ordinance, he was excepted from the residency restriction by the ordinance's grandfather clause.

4 Some time after the enactment of the statute, Fergusonmoved from his Main Street residence to a
Menomonee River Parkway residence, also located within the Village ofMenomonee Falls. Ferguson's
Menomonee River Parkway residence is located less than one mile from his former Main Street residence
and is also within 1500 feet of public facilities for children.

f5On December 10, 2008, following Ferguson's change in residence, a Village ofMenomonee Falls
police detective made face-to-face contact with Ferguson at the Menomonee River Parkway residence and
advised him that because of his change in residence, he was now in violation of the Village Ordinance
and had 135 thirty days to vacate the Menomonee River Parkway residence. After the thirty days had
passed, the detective agam made face-to-face contact with Ferguson at the Menomonee475River
Parkway residence, and on February 2, 2009, because Ferguson had not vacated the residence, the
detective issued him a citation for violating the Village Ordinance's residency restriction.

f6 Ferguson challenged the ordmance violation in Menomonee Falls municipal court; on November 11,
2009, Municipal Judge Bradley W. Matthiesen upheld the citation.

,i 7 Ferguson appealed the ruling to the Waukesha county circuit court on December 4, 2009. On February
3, 2010, Ferguson filed a motion to dismiss, alleging that although his Menomonee River Parkway
residence was within 1500 feet of a child safety zone as prohibited by the Village Ordinance, he was
excepted by the ordinance's grandfather clause provisions because he had "established a permanent or
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temporary residence and reported and registered that residence pursuant to WIS STATS § 301 45 pnor
to the effective date of [the residency restnctton]" as provided by VILLAGE OF MENOMONEE FALLS,
WIS, CODE OF ORDINANCES $ 6251(c)3)b Ferguson argued that the grandfather clause exception,
whch allowed hum to res1de m the Mam Street residence, also allowed hmm to res1de m the Menomonee
RIver Parkway residence because "an mdrv1dual does not commt a volaton 1fhe has established a
permanent or temporary residence and registered that residence" pnor to the enactment of the ordmance

j 8 In response, the Village filed a Reply Bref mn Opposition to Moton to DIsmuss Citation on Apnl 29,
2010 In its bnef, the Village agreed that Ferguson's Mam Street residence had been excepted
by VILLAGE OF MENOMONEE FALLS, WIS, CODE OF ORDINANCES 136 $ 62-51()3)b
However, the Village argued that once Ferguson moved to the Menomonee River Parkway residence, he
lost the protect10n of the grandfather clause except1on in effect for the Mam Street residence The Village
argued that the Village Ordmance's grandfather clause excepts only the residence, not the sex offender,
and thus Ferguson volated the Village Ordmance when he moved from the excepted Mam Street
residence to the unexcepted Menomonee River Parkway residence

9 The cIrcuIt court denied Ferguson's motion to drsmiss on May 24, 2010 The court held that the
Village Ordmance's grandfather clause exception allowed Ferguson to reside at the Mam Street residence
However, the court interpreted the grandfather clause except10n to mean that a sex offender 1s nO longer
immune 1fhe or shemoves to another residence after the ordmance's date of enactment The matter
proceeded to tnal

j10 At tral on July 15, 2010, Ferguson stipulated that he was an offender as the term rs used throughout
the Village Ordmance. Ferguson also admitted that from December 10, 2008, to the date of the tnal, July
15, 2010, he res1ded at the Menomonee River Parkway residence and registered that res1dence with
WIsconsIn's Sex Offender Registry. However, Ferguson argued that although the Menomonee River
Parkway residence was wthmn 1500 feet ofa child safety zone as prohibited by the Village Ordinance, he
was excepted by its grandfather clause. Specifically, because he was an offender "reqmred to serve a
sentence at a Jail, pnson, juvemle fachty, or other correctional Institution," VILLAGE OF
MENOMONEE FALLS, WIS., CODE OF ORDINANCES $ 62-51(c)3)a, and had also "estabhshed a
permanent or temporary residence and reported and registered that residence pursuant to WIS. STATS .§_
301.45 prior to *J37the effective date of[the residency restnctlon] "VILLAGE OF MENOMONEE
FALLS, WIS, CODE OF ORDINANCES $ 62--51(c)3)b.

11 In response, the Village noted that the latter halfofFerguson's argument- **476that hrs
establishment ofpermanent or temporary residence allowed him to move throughout the child safety
zone-had been d1sm1ssed by the court at the mot10n heanng on May 24, 2010, and was no longer at
issue. The Village argued that 1fthe court accepted the former half ofFerguson's argument-that hrs time
at ja1l, prison, juvenile facility, or correctional 1nst1tut1on allowed hum to move throughout a child safety
zone-rt would contravene the very purpose ofthe Village Ordmance and lead to an absurd conclusion.

12 The court determined that Ferguson's Menomonee River Parkway residence was not protected by the
Village Ordmance's grandfather clause except1on. The court reasoned that the Village Ordmance's
grandfather clause exception does not travel with the sex offender to allow him or her to move wherever
he or she wants w1thln the prohibited 1500 foot area. Moreover, the court held that 1f 1t accepted
Ferguson's argument-that hrs tune at Jail, pnson, juvenle facility, or correctional 1st1tut1on allowed him
to move throughout a child safety zone-1t would cause an absurd result by which any offender who was
convicted and served tune pursuant to any offense hsted w1thm the Village Ordinance would be excepted
from the ordmance Therefore, the court upheld the Menomonee Falls muncrpal court's rulmg and found
Ferguson guilty ofviolating the Village Ordmance '
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,i 13 Ferguson appeals

138 II Standard ofReview
],2 14 Thus matter requires mterpretaton ofa municipal ordinance, which 1s a quest1on of law we
ordmanly review de novo. Board ofRegents v Dane Cnty Bd ofAdjustment, 2000 WI App211,1 12,
238 Wis.2d 810, 618 N.W.2d 537 (crtmngMarrs v City ofCedarburg, 176 Wis.2d 14, 32, 498 N.W.2d
842 (1993)). De novo review ofan ordmance 1s especially appropnate when its mterpretation will hkely
have a statewide impact as a result ofordinances mn other municipaltres with similar language. See Board
ofRegents, 238 Wis.2d 810,1 12, 618 N W.2d 537.

JA:,~ ,i 15 The rules of interpretation for a mun1c1pal ordinance are the same as those for a statute. State v
Ozaukee Cnty Bd. ofAdjustment, 152 Wis.2d 552, 559, 449 N W.2d 47 (Ct App. 1989). The objective m
mterpretmg legislation is to reach a reasonable construct10n that will effectuate the purpose of the
legislation at issue. State ex rel. Melentowch v Klk, 108 Wis 24 374, 380, 321 N.W.24 272 (1982) If
the language of the ordmance 1s plam and clearly understood, the court should apply its ordmary and
accepted meanmg. SeeMazer v Kalwtz, 134 Wis.2d 207, 209-10, 397 N.W 2d 119 (Ct.App.1986).

III State Residency Restnctons Limit Grandfather Clauses
16 At issue here Is a municipal res1dency restnct1on ordinance. See VILLAGE OF MENOMONEE

FALLS, WIS., CODE OF ORDINANCES§ 62-5l(c)(l), (3). In W1sconsm, sex offenders must register
themselves and their address with the department of correct10ns, WIS STAT § 301.45Og). ill.
However, Wisconsm does not have a sex offender res1dency restncton statute. Instead,
W1sconsm *J39mumc1palit1es are allowed and commonly do enact sex offender res1dency restnct1on
ordinances. See generally CITY OF BROOKFIELD, WIS., MUNICIPAL CODE§ 9.34.030
(2011); VILLAGE OF BROWN DEER, WIS, CODE OF ORDINANCES§ 34-3 (2010); VILLAGE OF
GERMANTOWN, WIS., MUNICIPAL CODE§ 9.50 (2010), VILLAGE OF MENOMONEE FALLS,
WIS., CODE OF ORDINANCES§ 62-51.

477617 Here, the unambiguous language ofthe ordinance's grandfather clause except10n, "[t]he
offender has established a permanent or temporary resdenceand reported and registered that resdence
pnor to the effective date" leads to the mescapable conclusion the except1on 1s for the residence and not
the mndrvdual. SeeVILLAGE OF MENOMONEE FALLS, WIS., CODE OF ORDINANCES § 62-
51 (c)(3)b.

18 Thus conclusion 1s supported by revewing how otherjurisdictions have handled simlar sex offender
res1dency restnctons. We found particularly persuasive the Iowa Supreme Court's interpretation of an
Iowa statute very similar to Menomonee Falls' Village Ordmance.

19 Iowa's statute prohibited convicted sex offenders from livmg w1thm 2000 feet ofa school or child
care facility. State v Finders, 743 N.W.2d 546,548 (Iowa 2008). Like the Village Ordinance, the statute
contamed a grandfather clause exemption for sex offenders who established a residence withm a
prohibited area pnor to the enactment ofthe statute. See d Pror to the enactment of the statute, the
defendant was found gmlty ofa sexual offense agamst a mmor and was subjected to the state's sex
offender registrat10n laws Id at 547. Also pnor to the enactment of the statute, the defendant had
established a residence w1thm a zone subsequently prohibited by the statute Id As a result, 140 the
defendant's residence was exempted under the statute's grandfather clause. Id Followmg the enactment of
the statute, the defendant moved to another res1dence mn the same prohibited area, Withm 2000 feet of a
school or childcare fac1hty. See zd Because he no longer resided at an exempted residence, the defendant
was charged with volatmng the statute's residency restnctons and was found guilty ld
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120 On appeal, the Iowa Supreme Court affirmed the lower court's rulmg Id at 550 It held that the
grandfather clause exemption w1thm a state sex offender residency restnction statute only exempted an
md1v1dual sex offender from the statute 1f the offender mamtamed the residence he or she had pnor to the
enactment of the statute Id It explamed its role 1n Interpreting a crmmnal statute was to "seek a
reasonable Interpretation that will best affect the legislative purpose and avoid absurd results " Id at
548 (c1tat10ns onutted) Thus, look:mg to the language of the statute, 1t concluded that the grandfather
clause exempt10n apphed to sex offenders who estabhshed "a residence," meanmg a specific residence,
and that 1t dd not apply to a sex offender's "residency" or "any residence" for that matter Id. fil
549 Therefore, the grandfather clause exemption did not apply to a sex offender who once resided m an
exempted res1dence but moved to a new residence, even 1f the new residence was within the same
prohibited area. See d.

21 The Iowa Supreme Court further explamed that 1f 1t applied the grandfather clause exemption to the
md1v1dual mstead of the residence, 1t would cause an absurd result: allowmg sex offenders to move mn and
out of the same prohibited zone with 1mpumty Id It stated that the purpose ofthe residency restnct10n
statute was to "reduce the high nsk ofrecd1vsm posed 141 by sex offenders," and the purpose ofthe
grandfather clause was to "avoid the harsh effect ofthe retroactive application ofthe two thousand foot
rule" Id If the court were to mterpret the grandfather clause exemption to apply to the mndrvdual over the
residence, 1t would undermme the purpose behmd the res1dency restrct1on statute See d

122 Srrmlarly, 1fth1s court were to mterpret the Village Ordmance's grandfather 478 clause to apply to
Ferguson as an 1ndrvdual instead ofhus residence, the purpose of the Vllage Ordinance would be
undermmed. The purpose and mtent behmd the Village Ordmance 1s to address recidivism "reducmg
opportumty and temptation" for sex offenders and "to protect children where they congregate or play m
pubhc places." VILLAGE OF MENOMONEE FALLS, WIS., CODE OF ORDINANCES $ 62--51(a)1)
To achieve the ordmance's purpose and mtent, "certam sexual offenders and sexual predators are
prohibited from estabhshlng temporary or permanent res1dence" mn areas around locations "where
children regularly congregate m concentrated numbers." Sec 62-51(a)(2) Several mumc1pahties
surroundmg the Village ofMenomonee Falls passed sex offender residency restnction ordmances with
language similar to that ofthe Village Ordmance, mcludmg Its grandfather clause except1on See
generally CITY OF BROOKFIELD, WIS, MUNICIPAL CODE§ 9 34.030 (2011); Village ofBrown
Deer,Ws., Code ofOrdmances $34-3(2010); VILLAGE OF GERMANTOWN, WIS, MUNICIPAL
CODE§ 9.50 (2010).

1 23 We agree with the rat10nale ofthe Iowa Supreme Court mnFnders If we were to mterpret the
Village Ordmance's grandfather clause exception to extend to an mndrvdual sex offender mstead ofhis or
her residence, 1t would lead to an absurd result undermmmg the very purpose of the Village Ordmance
We 142wll not adopt such an absurd interpretation Though we could end our dscuss1on here, 1t 1s
relevant to note that our mterpretation ofgrandfather clauses m W1sconsm zomng ordmances also
supports a narrow mterpretat10n ofthe Village Ordmance's grandfather clause.

IV Wisconsm Zoning Ordnances Limit Grandfather Clauses
24 Although there 1s no Wisconsin sex offender res1dency restrcton statute or any law on the subject of
grandfather clauses m mumc1pal sex offender residency restnct1on ordmances, such restrictions are
s1m1lar mn nature to zonmng ordinances, many ofwhich also contamn grandfather clause except1ons Thus
court has previously held that a zonmg ordmance's grandfather clause exception ends once there 1s a
change ofuse wIthmn that zomng area, thus, supporting a narrow interpretation of the Village Ordmance's
grandfather clause

~ 25 In Waukesha County v PewaukeeManna, Inc, 187 Wis 2d 18, 21, 24,522 NW 2d 536
(Ct.App 1994), this court analyzed a zonmg ordmance with a grandfather clause except10n m the context
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ofconforming building and premises usage. In Pewaukee Marina, a county brought an action against a
marina owner for expanding and enlarging the use ofhis property, which invahdated a county ordinance
exception that allowed the owner to maintain the property as a nonconforming use. Id at 20, 522 N.W.2d
536. The marina owner argued that underWisconsin statute, the county lacked valid authority to
invalidate his expansion or enlargement ofhis marina as an excepted nonconforming use. Id Moreover,
he alleged that the expansion or enlargement was valid because the marina's nonconforming use was not
changed, but instead, improved Id The county, however, *143 alleged that although it lacked statutory
authority, the purpose behind the relevant Wisconsin statute was to protect the original use ofpremises,
and thus, the county had implied authority to restrict nonconforming uses of the particular premises under
the county ordinance. Id. at 22-23, 522 N.W.2d 536.

126 We held that the county had the power to enact an ordinance that prohibited nonconforming building
and premise uses. Id at 20, 24,522 N.W.2d 536. 479However, we also concluded that the county
could not prohibit nonconforming uses where that nonconforming use existed prior to the enactment of
the ordinance. Id. at 23-24, 522 N.W.2d 536 (citing State ex rel. Brill v. Mortenson, 6 Wis.2d 325,330,
94 N.W.2d 691 (1959). We then reasoned that because the county had the authority to regulate new,
prohibited uses in effect after the enactment ofthe ordinance, the owner's expansion and enlargement of
his marina, which changed its excepted nonconforming use, violated the ordinance and was subject to
county regulation. PewaukeeMarina, 187 Wis.2d at 20, 24, 27, 522 N.W.2d 536. In short, we concluded
that, although a nonconforming use that was established before the enactment of the ordinance is excepted
from that ordinance, once that nonconforming use is altered, it loses its protection. See id at 24, 522
N.W.2d536.

7127 Similar to the underlying purpose ofzoning laws, sex offender residency restriction ordinances aim
to restrict and eliminate nonconforming uses, i.e., sex offenders residing in prohibited areas. See id at 29,
522 N.W.2d 536 (citing Waukesha Cnty. v. Seitz, 140 Wis.2d 111, 116, 409 N.W.2d 403 (Ct.App. 1987).
Thus, according to Pewaukee Marina, ifan excepted but nonconforming use is altered, both the once
excepted, nonconforming use and the subsequent change ofthat use are invalid. 144 Pewaukee
Marina, 187 Wis.2d at 30-31, 522 N.W.2d 536. "As a matter of law, when an owner ofa nonconforming
use modifies that use, the municipality is entitled to terminate the entire nonconforming use." Village of
Menomonee Falls v. Preuss, 225 Wis.2d 746,748,593 N.W.2d 496 (Ct.App.1999)

128 In this case, the nonconforming use ofFerguson's Main Street residence-housing a sex offender
within an area prohibited by the Village Ordinance-was excepted by the ordinance's grandfather clause
until Ferguson modified the excepted, nonconforming use by changing his residence. Therefore, the
Village ofMenomonee Falls is entitled to restrict Ferguson's nonconforming use and penalize him for
violating the Village Ordinance.

129 We conclude that the circuit court did not err when it denied Ferguson's motion to dismiss and issued
a judgment finding Ferguson guilty ofviolating VILLAGE OF MENOMONEE FALLS, WIS., CODE
OF ORDINANCES $ 62-51. The Village Ordinance's grandfather clause exception applies to the sex
offender's residence, not the individual sex offender. Analogous to this court's jurisprudence on zoning
laws, once an excepted nonconforming use alters that use, it is no longer excepted and the municipality
has the authority to punish that violation. Therefore, once Ferguson, whose Main Street residence was
excepted under the ordinance, changed his residence to the Menomonee River Parkway residence, he lost
the protection ofthe exception and is prohibited from establishing a new residence within 1500 feet ofa
child safety zone, even within the same child safety zone.
Judgment affirmed.

Vil/. OfMenomonee Falls v Ferguson, 334 Wis.2d 131 (Wis. Ct App. 201 I)
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Footnotes
]The chiefjudge ofthe court ofappeals converted this from an appeal decided by one judge to a three
Judge panel by order dated March 23, 2011. See WIS. STAT. RULE 809.41(3) (2009-10). All references
to the Wisconsin Statutes are to the 2009-10 version unless otherwise noted.
2 VILLAGEOF MENOMONEE FALLS, WIS., CODEOF ORDINANCES, $ 62-51 was enacted June
18, 2007, and the most recent version, codified through December 20, 2010, remains unchanged. All
references to $ 62-51 ofthe VILLAGEOF MENOMONEE FALLS, WIS., CODEOF
ORDINANCES are to the 2007 version, underwhich Ferguson was initially excepted.
3 Additionally, the court imposed a fine of$1164 on Ferguson.
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Synopsis
Background: City brought action agamst sex offender, seekmg to declare his residency withm 1,000 feet
of an elementary school a public mu1sance and to enyom hum from lvng mn the home The Carcuut Court,
Milwaukee County, Maxme A. White, J, granted the mngunct1on and ordered offender to move Offender
appealed.

Holdings: The Court ofAppeals, Reilly. J., held that:
]offender's status coupled with hus res1dency within 1,000 feet ofan elementary school constituted a
pubhc nuisance per se;
entry ofmyunct1on and order without first conductmg a heanng to determme offender's dangerousness
did not deny offender procedural due process,
3 State's comprehensive regulatory scheme regarding sex offenders did not preempt City's public nuisance
ordinance; and
± City ordmance was a nonpunutve measure such that its retroactive application to offender did not
violate his nght ofprotection agamst doublejeopardy and ex post facto laws.
Affirmed.

West Headnotes (25)
1 Nuisance Acts authonzed or prohibited by pubhc authonty
Nuisance Abatement by act ofpublic authorities
Status of sex offender, havmg been convicted ofsexual assault ofa child, coupled with his residency
within 1,000 feet ofan elementary school constituted a public nuisance per se under the pubhc nuisance
ordmance, which prohibited certain types ofchild sex offenders from res1dmng within 1,000 feet of certam
faclties, and thus, city was not required to perform an 1dependent nsk assessment and establ1sh
offender's dangerousness before seekmg and obtaining an mjunction and order requmng h1m to relocate
away from the school. W.S.A. 948.02(2).
2 Municipal Corporations Nuisances m general
Municipalities have broad authonty through theu police powers to protect the health, safety, and welfare
of theu residents, mcludmg the ability to define and take action against pubhc nuisances W.S.A.
62.11(5).
3 Nuisance Nature and elements ofpnvate nuisance m general
Nuisance Tnal or heanng
Nuisance Questions for )ury
A nuisance per se may be established by law, and no actual mJunous consequences are required to
support a findmg ofa nuisance per se
4Municipal Corporations Police power and regulations
When amunicipality has enacted an ordmance that defines a public nu1sance per se, courts should not
interfere in thus determination absent a showing ofoppressiveness or unreasonableness
5 Nuisance Nuisances subject to abatement or mnjunct1on
An 1junction is a permissible remedy to enforce an ordinance establishing a nuisance per se

Constitutional Law Class1ficaton and registration, restnctons and oblgatons
Nuisance Actions
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Entry of mnyunct1on and order prohibiting sex offender from res1ding wtthmn 1,000 feet ofan elementary
school upon findmg that the location ofoffender's residence constituted a nmsance per se under the public
nuisance ordmance, without first conductmg a heanng to determme whether offender's contmued
residency substantially interfered with the safety ofothers, did not deny offender procedural due process,
subject to a l1muted hist of exceptions, the only matenal issues were whether offender was convicted of
one of the child sex offenses lusted mn the ordmance and, 1fso, whether he was hvmg w1thm 1,000 feet of
a school, and offender had an opportumty to contest each issue U S.C.A. Const.Amend 14
1 Constitutional Law Nonce and Heanng
Procedural due process requires that a party whose nghts may be affected by government action be given
an opportumty to be heard upon such notice and proceedmgs as are adequate to safeguard the nght for
which the const1tut1onal protection 1s mvoked U.S.C A. Const.Amend. 14
4 Cases that cite thus headnote
8 Constitutional Law Notice and Heanng
An opportumty to be heard in court at ameanmgful tlme and m ameanmgful manner satisfies procedural
due process. U.S.C.A Const.Amend 14
9 Appeal and Error Constitutional Rights, Crvl Rights, and Dscnminaton 1n General
Due process claims raise questions of law that are reviewed de nova U.S.C A. Const.Amend. 14
2 Cases that cite thus headnote
IO Municipal Corporations Concurrent and Confl1ctmg Exercise ofPower by State and Mumc1pahty
Nuisance Nature ofremedy
State's comprehensive regulatory scheme regardmg sex offenders did not preempt City's pubhc nmsance
ordinance proh1b1tmg sex offenders from residmg w1thm 1,000 feet ofelementary schools; state's
regulatory scheme provided for both the reassimtlat1on ofsex offenders mto the larger commumty and the
protection of the pubhc, and the ordmance did not defeat the purpose or violate the spmt ofthe state laws
regulatmg child sex offenders W S.A. 301.03(19).
1 Case that ctes thus headnote
!! Appeal and Error State preemption of local law
Whether state law preempts a local ordmance raises a question of law that 1s reviewed de nova
12 Municipal Corporations Local leg1slatton
A city's authority to act under its home-rule powers is hm1ted when 1t comes to subject matters of
statewide concern. W.S.A Const. Art. 11, § 3, W.S.A. 62 11(5)
13 Municipal Corporations Local legslaton
In determming whether an ordmance 1s preempted by state law, a court must first determme whether the
subject area being regulated 1s one ofstatewide concern. W S.A. Const. Art. 11, § 3; W.S.A. 62.11(5)
14 Mental Health Effect ofassessment or determination; notice and registration
Restnctmg where convicted child sex offenders may hve m relat10n to where children congregate 1s
w1thm the discret10n granted to the corrections department; however, regulat10n ofconvicted child sex
offenders, mcludmg where they may hve after release from confinement, 1s clearly a matter ofboth
statewide and local concern. W.S.A. 301 482g) (3)c).
15 Municipal Corporations Concurrent and Confl1ctmg Exercise ofPower by State and Mumc1pahty
An ordmance regulatmg an area ofstatewide concern ts preempted only 1f (1) the Legislature has
expressly withdrawn the power ofmuncpalutes to act; (2) the ordinance logically conflicts with state
leg1slat1on, (3) the ordmance defeats the purpose ofstate leg1slat10n, or (4) the ordmance v10lates the
spmt of state legislation.
16 Constitutional Law Sex Offenders
Double Jeopardy Particular proceedmgs
Mental Health Sex offenders
City ordinance prohibiting sex offenders from res1dmng wthm 1,000 feet ofschools was a nonpunutrve,
civil regulatory measure aimed at protectmg the commumty such that 1ts retroactive apphcatton to
offender did not v10late his nght ofprotection agamst double Jeopardy and ex post facto laws, ordmance
expressly descnbed itself as "a regulatory measure aimed at protectmg the health and safety ofchildren"
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in the City, and although the ordinance placed burdens upon offender and other child sex offenders who
wished to live in City, it could not be said these restrictions were not reasonable to achieve the City's
purpose ofprotecting against the risk that a child sex offender may reoffend. U.S.C.A. Const. Art. I, § 10,
el.L; US.C.A Const.Amend. S.
2 Cases that cite this headnote
17 Constitutional Law Penal laws in general
Double Jeopardy Civil or criminal nature
In any challenge to an ordinance on double jeopardy and ex post facto grounds, the threshold question is
whether the ordinance is punitive, as both clauses apply only to punitive laws. U.S.C.A. Const. Art. l, §
10, cl. l; U.S.C.A. Const.Amend. 5.
1 Case that cites this headnote
18 Criminal Law Constitutional issues in general
Criminal Law Defenses
Whether an ordinance may be considered punitive for double jeopardy or ex post facto purposes is an
issue of law that is reviewed independently. U.S.C.A. Const. Art. 1, § 10, cl. 1; U.S.C.A. Const.Amend.
$.
19 Constitutional Law Penal laws in general
Constitutional Law Punishment in general
Double Jeopardy Civil or criminal nature
Courts employ a two-part "intent-effects test" to answer whether a law applied retroactively is punitive
and, therefore, an unconstitutional violation of the Double Jeopardy and Ex Post Facto Clauses, whereby
they first look at the intent of the legislative body in creating the law and, if the courts find the intent was
to impose punishment, the law is considered punitive and the inquiry ends there; if courts find that the
intent was to impose a civil and nonpunitive regulatory scheme, they must next determine whether the
effects of the sanctions imposed by the law are so punitive as to render them criminal. U.S.C.A. Const.
Art. 1, $10,cl 1; U.S.C.A. Const.Amend. 5.
4 Cases that cite this headnote
20 Constitutional Law Penal laws in general
Double Jeopardy Civil or criminal nature
Only the clearest proofwill convince courts that what a legislative body has labeled a civil remedy is, in
effect, a criminal penalty, for purposes ofdetermining whether a law applied retroactively is punitive and,
therefore, an unconstitutional violation of the Double Jeopardy and Ex Post Facto Clauses. U.S.C.A.
Const. Art . 1, § 10, cl. 1; U.S.C.A. Const.Amend. 5.
3 Cases that cite this headnote
21 Constitutional Law Penal laws in general
Double Jeopardy Civil or criminal nature
Determining legislative intent for purposes ofdetermining whether a law applied retroactively is punitive
and, therefore, an unconstitutional violation of the Double Jeopardy and Ex Post Facto Clauses is
primarily a matter of statutory construction that asks whether the legislative body, in establishing the
penalizing mechanism, indicated either expressly or impliedly a preference for one label or the
other. U.S.C.A. Const. Art. 1, § 10, cl. 1, U.S.C.A. Const.Amend. 5.
2 Cases that cite this headnote
22 Statutes Statements ofpurpose, intent, or policy in general
When interpreting a statute, considerable deference must be accorded to the intent as the Legislature has
stated it.
23 Constitutional Law Punishment in general
Double Jeopardy Civil or criminal nature
Not all forms ofrestraint are equivalent to punishment for purposes of determining whether a law applied
retroactively is punitive and, therefore, an unconstitutional violation of the Double Jeopardy and Ex Post
Facto Clauses. U.S.C.A. Const. Art. 1, § 10, cl. I; U.S.C.A. Const.Amend. 5.
24 Constitutional Law Penal laws in general
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Double Jeopardy Civil or cnmmal nature
Mere presence ofa deterrent purpose without more s not enough to make criminal a crvl regulation, for
purposes ofdetermmmg whether a law apphed retroactively 1s pumtive and, therefore, an unconstitutional
v1olat1on of the Double Jeopardy and Ex Post Facto Clauses U S C A Const Art 1, § 10, cl 1, U S C A.
Const.Amend. 5
25 Constitutional Law Penal laws mn general
Double Jeopardy C1vtl or cnmmal nature
When determ1mng whether a law apphed retroactively 1s pumtive and, therefore, an unconstttut10nal
volat1on of the Double Jeopardy and Ex Post Facto Clauses, a statute 1s not deemed punutve simply
because t lacks a close or perfect fit with the nonpumttve aims 1t seeks to advance, nor does the measure
need to represent the best choice possible to address the problem the legislative body seeks to remedy, the
quest10n 1s whether the regulatory means chosen are reasonable mn l1ght of the nonpunutrve
objective. U.S.C.A. Const. Art. 1, § 10, cl. 1, U.S.C.A Const.Amend. 5.

Attorneys and Law Firms

**713 On behalfof the defendant-appellant, the cause was submitted on the bnefs ofLaurence J. Dupms
ofAmencan Crvl Liberties Un1on ofWisconsin Foundation, Inc., Milwaukee.
On behalf of the plamttff-respondent, the cause was submitted on the bnefof Joseph G Murphy of
Murphy & Leonard, LLP, South Milwaukee
A nonparty bnefwas filed by Ellen Henak ofHenak Law Office, SC ofMilwaukee for W1sconsm
Assoctatton ofCnmmal Defense Lawyers
Before BROWN, C.J., NEUBAUER, P.J., and REILLY, J.

Opinion
714 REILLY, J
3411 Todd J Kester was convicted ofsexually assaultmg a child m 2000. In Apnl 2010, Kester
moved mto a res1dence mn the City ofSouth Milwaukee that was w1thm 1000 feet ofan elementary
school. The City has an ordmance that prohibits child sex offenders such as Kester from hvmg w1thm
I 000 feet of elementary schools. Kester was told by the City that he had to move. Kester refused. The
City filed an action in cJrcmt court, askmg the court to declare Kester's residency a pubhc nmsance and to
enyomn hmm from lrvmng mn the home The cIrcurt court granted the mnyunct1on and ordered Kester to move

,r 2 Kester appeals, argumg that his residency should not have been declared a nmsance without an
1ndrvdual determmaton ofhs dangerousness, that hs nght to procedural due process was demed as he
was not permitted to show he dd not pose a nsk ofharm to chldren, that the City's ordinance 1s
preempted by state law, and that the City's ordmance as apphed to him v10lates the Double Jeopardy and
Ex Post Facto Clauses ofthe Umted States and Wisconsin Constttut1ons. We disagree and affirm the
ctrcmt court.

BACKGROUND
,r 3 Kester was convicted on November 6, 2000, of second-degree sexual assault of a child m v10latton
ofWIS. STAT $948 02(2) (2011-12)/ for an offense that occurred while he hved m Sheboygan In Apnl
2010, Kester moved to a residence mn the City ofSouth Milwaukee wIthmn 1000 feet ofLakeview School,
a pubhc elementary school The City had mn effect an ordinance 342 (the Ordinance) forbidding anyone
convicted of committmg certam sex offenses agamst children, mcludmg § 948 02(2). from lrvmng withm
1000 feet of a school or other facihty found to be frequented by children. SOUTH MILWAUKEE, WIS.,
MUN.CODE (SMMC) § 23 167-2,-J_(effecttve Aug. 30, 2007). The Ordmance also applied to
1ndrv1duals found not guilty by reason ofmental defect or disease ofcommuttmng one of the enumerated
offenses agamst children SMMC § 23.167-3 The Ordmance's declared purpose was to "protect [] the
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health and safety of children m South MIiwaukee from the nsk that convicted sex offenders may re
offend mn locations close to their residences " SMMC 23 167-1.

,r 4 The Ordmance provided certam exceptions· for people who had established residences m South
Milwaukee pnor to the effective date of the Ordmance (August 30, 2007), for those who resided m their
homes pnor to a children's faculty movingwthmn 1000 feet oftheir residences, for those living m South
Milwaukee at the time of their most recent child sex convictions; and for mmors or wards under
guardianship. SMMC § 23 167---4 , -5 For all others, the Ordmance reqmred the City attorney, upon
notification ofa violaton by the police chief, to "brng an action mn the name of the City mn the CIrcuut
Court ofMilwaukee County to permanently enJom such residency as a pubhc nwsance" SMMC §
23.167-7.

,r 5 After Kester refused to move, the City filed a complamnt 1n Milwaukee County Crcuut Court
requestmg that Kester's contmued residency be found a pubhc nutsance and that the court issue an
tnJunction requmng him to move. Kester admitted that he was convicted under WIS. STAT .§.
948.02(2) m November 2000 while res1dmg **715m Sheboygan and that he currently hved with.m 1000
feet ofLakeview School Kester moved forJudgment 343 on the pleadmgs on vanous grounds,
including those raised m th1s appeal The court demed Kester's motion.

,r 6 The City brought two mot1ons to the court · first, for partial summary Judgment on the issue ofwhether
Kester's contmued residency constituted a pubhc nmsance and, second, for an order preventing Kester
from offenng evidence that he did not pose a nsk ofreoffense and was not a pubhc nuisance The court
granted both ofthe City's motions. The court ultimately issued an mnyuncton and ordered Kester to move.
Kester appeals.

DISCUSSION
,r 7 Kester raises four issues on appeal. His first two arguments are related m that he asserts that the circutt
court erred mn 1ssung an 1nyuncton without determining whether hs res1dency constituted an actual publ1c
nmsance based on his nsk ofreoffending and, secondly, that his nght to procedural due process 1s
volated by applying a nmsance "per se" standard to hum. Kester argues next that the Ordmance is
preempted by state laws regulatmg sex offenders and, lastly, that the Ordmance as applied to him v10lates
both the Double Jeopardy and Ex Post Facto Clauses ofthe Umted States and Wisconsm Constitut10ns

Kester's Status Coupledwth has Resdency WWth 1000 Feet ofa School Consttutes a Publc Nasance
Per Se Under the Ordinance

1T8 Kester argues that before a court may find him to be a pubhc nmsance under the Ordmance, the City
must show that he 1s a nmsance by his acts or his 344likelihood to act 1n a detnmental way. Stated
differently, Kester argues that mn order to enyom hrs continued residency within 1000 feet ofLakeview
School, the City must estabhsh that his res1dency is an "actual nmsance" utilizmg the common-law
defimt10n ofnmsance.Z We address Kester's argument first by exammmg the power ofmuruc1pahties to
govern nmsances and fimsh by exammmg the ordmance in quest1on.

2,3,4,5 f 9 Municipal1tes have broad authonty through their pohce powers to protect "the health, safety,
and welfare" oftheir res1dents, 1ncludmng the ablty to define and take action agamst pubhc
nmsances. See WIS STAT. $ 62.11(5): Dallmann v Kluchesly, 229 Wis. 169, 173, 175-76, 282 N.W 9
(1938). A nmsance per se may be estabhshed by law, and no actual mjunous consequences are reqmred to
support a findmg of a nmsance per se In re Eldred, 46 Wis. 530, 543, 1 N.W. 175 (1879). When a
mumc1pahty has enacted an ordmance that defines a pubhc nmsance per se, courts should not mterfere m
this determmation absent a showmg of"oppress1veness or unreasonableness." Boden v Cty of
Milwaukee, 8 Wis 2d 318, 325, 99 N W.2d 156 (1959) An mnyuncton 1s a permissible remedy to enforce
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an ordmance establishing a nuisance per se. See Village of Wind Pont v Halverson, 38 Wis.2d 1, 11, 155
N.W.2d 654 (1968)

1 10 The City ofSouth Mtlwaukee determmed that certain types ofchild sex offenders who hve within
1000 feet ofchildren's facilities mterfere substantially in the enjoyment of life, health, and safety of
the 345 residents ofthe City and constitute public nuisances. The City enacted SMMC $ 23.167 to
preclude such nuisances. 716The clear language of the Ordinance establishes a pubhc nuisance per se.
The Ordinance employs two criteria that, subject to limited exceptions, define a public nuisance: ( 1) a
person who has been convicted or found not guilty by reason ofa mental defect or disease ofone ofa
number ofchild sex crimes and (2) that person's residency within 1000 feet ofany one ofan enumerated
list of facilities. SMMC 23.167-2, -3. No other evidence 1s required to find the existence of a public
nuisance for which an injunction may be issued.

1 11 Notably, Kester does not argue that the Ordinance's criteria (his status as a convicted child sex
offender and the distance between his residence and the school) are oppressive or
unreasonable. See Boden, 8 Wis.2d at 325, 99 N.W.2d 156. Instead, Kester argues that the language of the
Ordinance requires an individual determination that he constitutes an "actual nuisance" We think it clear
that such an individual determination is not required by the Ordinance when read in its entirety. See State
ex rel. Kalal v. Circuit Ct.forDane Cnty., 2004 WI 58,146, 271 Wis.2d 633, 681 N.W.2d 110. The
Ordinance forbids certain types ofchild sex offenders from residing withm 1000 feet ofcertain facilities.
SMMC 23.167-3. The Ordinance carves out exceptions to this rule, which do not involve an individual
risk assessment. SMMC § 23.167-4,-5. The City attorney has no 346 discretion over whether to bring
an action to enjoin a public nuisance when presented with evidence ofa violation by the police
chief. See SMMC $ 23.167-7.

1 12 The City must prove that Kester falls within the type ofsex offender identified by the Ordinance and
that Kester resides within 1000 feet ofan identified children's facility; the City need not prove any
"detrimental acts" engaged in by Kester to obtain an injunction. The Ordinance on its face establishes that
Kester's status as a convicted child sex offender underWIS. STAT.§ 948.02(2) coupled with his residing
within 1000 feet ofa school constitutes a public nuisance per se for which an injunction may be issued.

Kester's Right to Procedural Due Process Was Not Violated
6,Z,8,9 8 13 Kester next argues that the denial ofa hearing as to whether his continued residency
substantially interferes with the safety ofothers deprives him of important liberty and property nghts
without due process. "Procedural due process requires that a party whose rights may be affected by
government action be given an opportunity to be heard upon such notice and proceedings as are adequate
to safeguard the right for which the constitutional protection is invoked." Wilke v. City ofAppleton, 197
Wis.2d 717. 726,541 N.W.2d 198 (Ct.App.1995). "[A]n opportunity to be heard in court at a meaningful
time and in a meaningful manner" satisfies procedural due process. Id. at 727, 541 N.W.2d 198.Due
process claims raise questions of law that we review de novo. See id at 726, 541 N.W.2d 198.

1 14 Kester's due process argument misses the mark. As we have explained, in enacting the Ordinance,
the City identified the criteria for what constitutes a 347public nuisance per se. Subject to
a 717limited list ofexceptions, the only material issues are (1) whether Kester was convicted ofone of
the child sex offenses listed in the Ordinance and (2) whetherKester was living within 1000 feet of a
school. Kester had an opportunity to contest each issue before the circuit court but did not do so. Proofof
future bad acts by Kester is not required nor material to a determination ofwhether Kester's residency
constitutes a public nuisance. See Connecticut Dep't ofPub. Safety v. Doe, 538 U.S. 1, 7, 123 S.Ct. 1160,
155 L.Ed.2d 98 (2003). Procedural due process does not entitle Kester to a hearing on an immater1al
issue. See id.
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State Law Does Not Preempt the Ordznance
10,111 15 Kester contends that W1sconsm's comprehensive regulatory scheme regardmg sex offenders
preempts the Ordmance Whether state law preempts a local ordmance raises a question of law that we
review de novo DeRosso Landfill Co v City ofOak Creek, 200 Wis 2d 642, 652, 547 NW 2d 770
(1996)

12,1316 Wisconsmn mum1cpalutes have broad authonty to act under the home-rule powers granted
by article XI, section 3 of the Wisconsm Constitution and WIS STAT $62 115) Thus authonty 1s
l1muted, however, when 1t comes to subject matters of"statewide concern " US Ol, Inc v Caty ofFond
Du Lac, 199 Wis 2d 333, 33940, 544 N W.2d 589 (Ct.App.1996) Thus, m determ1mng whether the
Ordmance 1s preempted by state law, we must first determme whether the subject area bemg regulated 1s
one of "statewide concern " Id

141 17 The state legislature has adopted many laws related to sex offenders, mcludmg those whose
v1ct1ms *348 are children See, eg, WIS STAT. S$ 301.033) (19)
(20), 301.48, 302.116, 304.06(lq). (2m). 939.615-939.617, 939.635, 948 02-948.025, 948.05-948 13,
and WIS. STAT ch 980 Thus statutory scheme 1s both "complex and comprehensive" and deals with
almost "all aspects" of the prosecuton, punishment, confinement, and rehab1l1tat1on of such
offenders. See Anchor Sav & Loan Ass'n v Equal Opportuntes Comm'n, 120 Wis.2d 391, 397-98, 355
N.W 2d 234 (1984). Restnctmg where convicted child sex offenders may hve m relation to where
children congregate ts w1thm the d1scret10n granted to the department ofcorrections See $$ 301.03(19)
(20). 301.482g) (3)c) Regulation ofconvicted child sex offenders, mcludmg where they may hve after
release from confinement, 1s clearly a matter ofboth statewide and local concern

U 1 18 The fact that the regulation ofsex offenders 1s a matter of statewide concern, however, does not
preclude mumc1pahties such as the City from usmg therr home-rule powers to impose further restnct1ons
consistent with those rmposed by the state. See Fox v Caty ofRacmne, 225 Wis. 542, 54546, 275 N.W
513 (1937) An ordnance regulating an area ofstatewde concern 1s preempted only 1f (l) the legislature
has expressly withdrawn the power ofmumc1paltres to act, (2) the ordinance logically conflicts wth state
leg1slat1on, (3) the ordinance defeats the purpose ofstate leg1slat1on, or (4) the ordnance violates the
spmt of state legislation. Anchor Sav & Loan Ass'n, 120 Wis.2d at 397, 355 N W.2d 234.

1 19 Kester contends that the Ordmance defeats the purpose and v10lates the spmt of the state's scheme to
reass1m1late sex offenders mto society and protect pubhc safety, see WIS. ADMIN. CODEE § DOC
328 040) (Dec 2006). by mmrmizmg the population density of sex 349 offenders, see WIS STAT S
301 03(19) Acceptmg Kester's contention as to the purpose and spmt ofthe state's laws, the Ordmance 1s
not demonstrably contrary to these goals 718 The purpose ofthe Ordmance 1s to reduce the risk of
reoffense by child sex offenders See SMMC § 23 167-1. Such a purpose advances both the
reass1m1lation of sex offenders mnto the larger commumty and the protection ofthe pubhc Kester has not
shown that the Ordmance defeats the purpose or violates the spmt of the state laws regulatmg child sex
offenders. Accordmgly, we find that the Ordmance is not preempted by state law

The Ordinance Does Not Violate Kester's Consttutonal Protectons Aganst Double Jeopardy and Ex
Post Facto Laws

l620 Lastly, Kester contends that the Ordmance violates his nght to be free from add1tonal
pumshment under the Double Jeopardy and the Ex Post Facto Clauses ofthe Umted States and W1sconsm
Constitutions The relevant protect1on provded by theDouble Jeopardy Clause is the nght of a cnmmal
defendant to be free from multiple punishments for the same offense See State v Carpenter, 197 Wts.2d
252, 263, 541 N W.2d 105 (1995) The relevant protection provided by the Ex Post Facto Clause prevents
the government from mcreasmg the pumshment for a cnme after 1ts comm1ss1on. Id. at 273, 541 NW 2d
105
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lZ,18{ 21 In any challenge to an ordinance on doublejeopardy and ex post facto grounds, the threshold
question is whether the ordinance is punitive, as both clauses apply only to purutive laws. 350 State v
Rachel, 2002 WI 81, ,i 22,254 Wis.2d 215,647 N.W.2d 762. Whether an ordinance may be considered
punitive is an issue of law that we review independently. State v McMaster, 206 Wis.2d 30, 36, 556
N.W.2d 673 (1996).

19,20 fj 22 We employ a two-part "intent-effects" test to answer whether a law applied retroactively is
punitive and, therefore, an unconstitutional violation ofthe Double Jeopardy and Ex Post Facto
Clauses. See Rachel, 254 Wis.2d 215, fl 39-40, 42,647 N.W.2d 762. First, we look at the intent of the
legislative body in creating the law. See Smith v. Doe, 538 U.S. 84, 92, 123 S.Ct. 1140, 155 L.Ed.2d 164
(2003). Ifwe find the intent was to impose punishment, the law is considered punitive and the inquiry
ends there. Id. If we find that the intent was to impose a civil and nonpunitive regulatory scheme, we must
next determine whether the effects ofthe sanctions imposed by the law are "so punitive ... as to render
them criminal." Rachel, 254 Wis.2d 215,142,647 N.W.2d 762 (citation omitted). We consider a number
of factors in this part of the test, none ofwhich is dispositive to our inquiry. See Smith, 538 U.S. at 97,
123 S.Ct. 1140. Only the "clearest proof' will convince us that what a legislative body has labeled a civil
remedy is, in effect, a criminal penalty. Rachel, 254 Wis.2d 215,142,647 N.W.2d 762 (citation omitted).

21.,22 ,i 23 Determining legislative intent is primarily a matter ofstatutory construction that asks whether
the legislative body, 'in establishing the penalizing mechanism, indicated either expressly or impliedly a
preference for one label or the other." Smith, 538 U.S. at 93, 123 S.Ct. 1140 (citation omitted).
"[C)onsiderable deference must be accorded to the intent as the legislature has stated it" Id. Kester argues
that the City intended to create a punitive law by referencing the recitals to the Ordinance,in 351 which
the City declared that it "places a high priority on maintaining public safety through ... dependency upon
laws that deter and punish criminal behavior." We think this one 719 reference to punishment is
outweighed by express language in the Ordinance declaring it to be "a regulatory measure aimed at
protecting the health and safety ofchildren in South Milwaukee." SMMC $ 23.167--1. This clear
statement supports the City's contention that it intended to enact a nonpunitive, civil regulatory scheme
and not a punitive law.

,i 24 Our finding that the City intended the Ordinance to be a nonpurutive, civil regulatory measure aimed
at protecting the community may be overcome if the "sanctions" imposed by the ordinance are "so
punitive in form and effect as to render them criminal." See Rachel, 254 Wis.2d 215, ,i 42, 647 N.W.2d
762 (citation omitted). We conclude that they are not Convictions have consequences. See Smith, 538
U.S. at 103, 123 S.C 1140. Just because one ofthese consequences is a legislative restriction based on
an offender's status does not make it punitive. See State v. Thiel, 188 Wis.2d 695, 704-05, 524 N.W.2d
641 (1994). A mere connection to criminal activity is not sufficient to render an ordinance
punitive. Rachel, 254 Wis.2d 215,1 58, 647 N.W.2d 762.

125 The United States Supreme Court has articulated a list ofnonexhaustive factors to be considered in
determining whether a sanction 1s punitive in nature, see Kennedy v. Mendoza--Martinez, 372 U.S. 144,
168-69, 83 S.Ct. 554,9 L.Ed.2d 644 (1963) for purposes ofdouble jeopardy and ex 352 post facto
challenges, see Smith, 538 U.S. at 97, 123 S.Ct. 1140. Kester argues four ofthese factors are present: (1)
the Ordinance involves an affirmative disability or restraint, (2) the Ordinance's restrictions historically
have been regarded as punishment, (3) the Ordinance's operation will promote retribution and deterrence,
and (4) the Ordinance is excessive in relation to its nonpunitive purpose. See id at 97, 102, 123 S.Ct.
1140. Although we agree that some ofthe factors are present to a degree, Kester has not provided the
"clearest proof that the Ordinance is punitive, and therefore, hs double jeopardy and ex post facto
challenges fail.
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23 ,r 26 We start by cons1denng whether the Ordmance constitutes an affirmative d1sab1hty or restramt
We agree with Kester that the Ordmance imposes restramts upon where Kester may lrve withm the City
of South Milwaukee But we also state the obvious "[N]ot all forms ofrestramt are equivalent to
pumshment." Rachel, 254 Wis 2d 215,147, 647 NW 2d 762 Mmor and mndrect restramnts are unlikely
to have a puntrve effect Smith, 538 US at 100, 123 S Ct 1140 As the Ordmance unquest10nably
mvolves affirmative restramts on certam sex offenders, the quest1on for us 1s whether those restramts are
mmor and mdirect We agree with Kester that they are not. Although there are exemptions for some child
sex offenders and the Ordmance leaves areas where offenders may reside, the Ordmance imposes
s1gmficant affirmative restramts on Kester and other child sex offenders as to where they may hve w1thm
South Milwaukee The Ordmance constrams Kester and his family from lvmng mn a large number of
residences mn South Milwaukee. These restramnts are neither minor nor indirect See d The fact that the
Ordmance imposes an affirmative restramt on where Kester may *353 hve, however, does not end our
mqmry mto whether the effects of the Ordmance are pumtive Many civil regulations mvolve affirmative
restramts that are neithermmor nor mndurect

27 Kester next argues that the Ordnance's restnctons on where he may hve resemble h1stoncal
pumshments of shammg and banishment We disagree Banishment **720 mvolves the permanent
expulsion of an offender from an entire commuruty, whereas the Ordmance restncts where certam child
sex offenders may res1de wthn South Milwaukee SeeDoe v. Miller, 405 F.3d 700, 719 (8th Cir 2005)
Unlike the traditional pumshment ofshammng, the Ordmance does not hold up a violator for face-to-face
humulaton by hus or her fellow ctrzens See Smth, 538 U.S. at 98, 123 S.Ct 1140. Equally unavailing 1s
Kester's contention that the sImlant1es between the restrictions Imposed by the Ordmance and restnct10ns
that may accompany probat10n and parole transform the restncttons mnto punishment Condit1ons
accompanymg probat10n or parole are not pumshrnent but rather means ofrehab1htat10n. See Prue v
State, 63 Wis 2d 109, 114, 216 NW 2d 43 (1974)

24 ,r 28 Kester also argues that the Ordmance 1s pumtive m that it promotes deterrence and retnbut1on,
two of the trad1t10nal aims ofpumshrnent. We concede that the Ordmance has as its pnmary aim the
deterrence of sex crimes against children, but the "mere presence of a deterrent purpose" without more 1s
not enough to make cnmmal a crvl regulation. See Smth, 538 U.S. at 102, 123 S.Ct. 1140 (c1tat10n
omitted). The City's regulation 1s ammed at deterrence and protection of 1ts citizens, not punishing Kester
Furthermore, we do not agree with Kester that the Ordnance 1s retributrve as 1t 1s imposed on all cluld sex
offenders without regard to their degree 354 of1drvdual dangerousness The City in enacting the
Ordmance was not obligated to attempt to define and differentiate the degree ofdangerousness of
convicted sex offenders. The City's purpose m enactmg the Ordmance was to promote the safety of its
citizens rather than categonze convicted sex offenders. The mtent ofthe Ordmance 1s not retnbuttve and
any deterrent purpose 1t serves so as to protect the commumty 1s msuffic1ent to constitute pumshment

25 1 29 Kester's final argument 1s that the Ordmance constitutes punishment as the restrictions that 1t
imposes are excessive when compared to its asserted nonpunutrve purpose. This last argument 1s related to
the mqmry mto "whether the regulatory scheme has a ratonal connect1on to a nonpunutIve purpose '
"Miller, 405 F.3d at 721 (quotmg Smith, 538 US at 102, 123 S.Ct. 1140) "A statute 1s not deemed
pun1tve simply because 1t lacks a close or perfect fit with the nonpumtive aims 1t seeks to
advance." Smzth, 538 US at 103, 123 S.Ct 1140. Nor does the measure need to represent "the best
choice possible to address the problem [the legislative body] seeks to remedy " Id. at 105, 123 S Ct
1140. "The quest10n 1s whether the regulatory means chosen are reasonable m lght ofthe nonpuntve
objective " Id.

30 Kester pomts to the Ordmance's apphcatlon to all child sex offenders regardless of their md1V1dual
ctrcumstances or dangerousness as well as the permanency ofthe Ordmance's apphcatlon. We state the
obvious All convicted chuld sex offenders have proven themselves to be dangerous A munc1pal1ty 1s not
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required to regulate its police powers based upon someone's prognostication as to the future acts of a
convicted child sex offender. Kester argues that other municipalities in Wisconsin have enacted less
onerous 355 ordinances to show that the City's objectives can be met by less drastic means. That fact
may be true but, contrary to Kester's argument, our laws provide that the City may make "reasonable
categorical judgments that conviction ofspecified crimes should entail particular regulatory
consequences." Id.at 103, 123 S.CL 1140. **721 Such categorical judgments do not require individual
risk assessments to survive challenges on double jeopardy or ex post facto grounds. See id.at 104, 123
S.Ct. 1140. Moreover, the City did not have to enact the best measure to reach its aims, only a reasonable
one. See id. at 105, 123 S.Ct. I 140. While we agree that the Ordinance places burdens upon Kester and
other child sex offenders who wish to live in South Milwaukee, we cannot say these restrictions are not
reasonable to achieve the City's purpose ofprotecting against the risk that a child sex offender may
reoffend.

31 Kester fails to offer the "clearest proof' that the Ordinance is a criminal and punitive measure rather
than its stated purpose as a civil, nonpunitive regulatory scheme. As such, the City's Ordinance as applied
to him does not violate the Double Jeopardy and Ex Post Facto Clauses.

CONCLUSION
32 We affirm as the Ordinance was properly applied to Kester. Kester has no right under the Ordinance
for an individual determination as to whether he poses a risk of reoffending. The Ordinance is not
preempted by state law, and the Ordinance as applied to Kester does not violate the Double Jeopardy or
Ex Post Facto Clauses of the United States and Wisconsin Constitutions.
Order affirmed.

Footnotes
t
Petition for review filed.
1 AII references to the Wisconsin Statutes are to the 2011--12 version unless otherwise noted.
2"A nuisance is an unreasonable activity or use ofproperty that interferes substantially with the
comfortable enjoyment of life, health, safety of another or others." State v. Quality Egg Farm, Inc., 104
Wis.2d 506, 517, 311 N.W.2d 650 (1981).
3Kester focuses on SMMC § 23.167-7, which requires the police chief, upon learning of a violation, to
issue a "written determination ... that upon all the facts and circumstances and the Purpose of this
Chapter, such residence occupancy presents an activity or use ofproperty that interferes substantially with
the comfortable enjoyment of life, health, safety of another or others."
4 See South Milwaukee, Wis., An Ordinance to Create Section 23.167 of the Municipal Code to Provide
Regulations Relating to Residency Restrictions for Sex Offenders and Directing Action for Injunctive
Relief for Violation Thereof (effective Aug. 30, 2007).
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249 F.Supp.3d 951
United States District Court, E.D. Wisconsin.

Franklyn HOFFMAN, Kenneth Derkson, Johnny Wooten, Eric Sanders,
Michael O'Connell, Stephen Hart, William Johnson, James Norgaard, and

Alton Antrim, Plaintiffs,
v.

VILLAGE OF PLEASANT PRAIRIE, Defendant.
Case No. 16-CV-697--JPS
Signed 04/17/2017

Synopsis
Background: Convcted sex offenders res1ding mn village brought act1on against vllage, alleging that
ordinance regulatmg residency of child sex offenders withmvllage volated the Ex Post Facto Clause and
the Equal ProtectionClause, and seeking declaratory judgment mfavor of one sex offender on the issue
of whether he had to leave the village Plaintiffs moved for summary Judgment.

Holdings: The Distnct Court, J.P Stadtmueller, J., held that:
1 claim seekmg money damages was not moot;
2 ordmance v10lated Ex Post Facto Clause;
3 plamtffs asserting Equal Protection claim had standmng, and
4 ordmance violated equal protection.
Motion granted 1n part and den1ed mpart.

West Headnotes (18)

1 Federal Courts Nature of dispute; concreteness
Federal Courts Inception and duration of dispute; recurrence; "capable of repetition yet evading
rev1ew"
DIstnct court may only exercise 1ts junsdct1on over lrve controvers1es; thus requirement apples not only
at the start of the litigation, but throughout its enttre pendency.
2 Federal Courts Rights and mterests at stake
Federal Courts Dsmssal or other d1spos1t1on
An action becomes moot, andmust therefore be dsmussed, when an Intervening circumstance deprives
the plaintiff of a personal stake mn the outcome of the lawsmt.
3 Federal Courts Rights and mterests at stake
Federal Courts Available and effective relief
A case only becomes moot when 1t 1s impossible for a dustnct court to grant any effectual relief whatever
to the prevailmg party; as long as the parties have a concrete interest, however small, m the outcome of
the bttgatton, the case is not moot.
4 Constitutional LawMootness
Convicted sex offenders' clam seeking money damages, alleging that village ordmance regulatmg
residency of child sex offenders m village violated the Ex Post Facto clause, was not moot, even though
village had repealed and replaced ongmal ordinance, which either ehmmated or hm1ted effect of
allegedly unlawful provisions.US Const. art. 1, § 10, cl. 1
5 Constitutional Law Sex Offenders
Mental Health Sex offenders
Restrictions imposed by village ordmance regulatmg residency of child sex offenders m village were not
rationally connected to stated purpose of protectmg the health and welfare of village's citizens, and thus
ordmance v10lated Ex Post Facto Clause; ordinance lmted residency to tiny zone, 1mposed restnct1ons
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based solely on pnor offense, attempted to deter rec1d1v1sm, prevented any sex offenders from movmg
Into vllage, and banished all sex offenders in leaseholds without mdrvdual1zed inquiry into nsk to
commumty, restnct10ns were based on conJecture about dangers posed by sex offenders rather than on
objective evidence, and ordinance could have had a negatrve effect on sex offender rec1drvusm and
commumty safety. US Const art 1, § 10, cl I
1 Case that cites th1s headnote
6 Constitutional Law Pumshment m general
The Ex Post Facto Clause proh1b1ts retroactive pumshment by the government. U.S. Const. art 1,$ 10, cl.
1
2 Cases that cite thus headnote
7 Constitutional Law Const1tut10nal Proh1b1ttons m General
The Supreme Court requures the clearest proofto ovemde the government's stated mntenton 1n an Ex Post
Facto case U.S. Const. art. 1, § 10, cl 1
8 Constitutional Law Punishment m general
To assess the pumt1ve nature ofa restnct1on 1n an Ex Post Facto case, dtstnct courts analyze five factors
( 1) whether the law mnflcts what has been regarded m Umted States history and tradtttons as punishment,
(2) whether the law imposes an affirmative d1sab1hty or restramt, (3) whether the law promotes the
tradtttonal aims ofpunishment, (4) whether the law has a rational connection to a non-pumttve purpose,
and (5) whether the law ts excessive with respect to this purpose US Const. art. 1, § 10, cl. 1.
9 Constitutional Law Punishment m general
Under the Ex Post Facto Clause, to avoid an excess1ve punutrve effect, a statute tmposmg a particularly
harsh disability or restraint must allow an mndrvdual1zed assessment, whch helps to ensure that a statute's
particularly harsh disability or restramt is rationally related to a non-pumtive purpose U S Const. art I, §
10, cl. 1.
10 Federal Civil Procedure Heanng, evidence, and presentation ofarguments
The district court will not craft appropnate arguments for a litigant and, particularly m the case of
represented parties, wall assume that the om1ss1on ofapparently relevant argument was a strategc cho1ce
rather than mere oversight.
11 Constitutional Law Equal Protection
Convicted sex offenders had standmng to bnng Equal Protection claim agamst village, allegmg that, pnor
to its amendment, ordmance regulatmg residency ofsex offenders mn village volated Equal Protect1on,
even though ongmal ordmance had been repealed and replaced; most ofthe offenders were subjected to
bamshment w1thm six months ofordmance's passage, and some offenders suffered stress because they
knew they would have to leave village 1fthey ever left their current homes. U.S. Const. Amend. 14.
12 Federal Civil Procedure In general; mnyury or mterest
The standmg doctnne requtres that a party must actually have a mterest m a case to mvoke federal
Junsd1ct1on.
13 Constitutional Law Similarly situated persons, hke circumstances
The Fourteenth Amendment's Equal Protection Clause commands that no State shall deny to any person
wtthm itsjurisdtction the equal protection ofthe laws, which ts essentially a d1rect1on that all persons
s1m1larly situated should be treated ahke. U.S. Const. Amend. 14.
14 Constitutional Law Statutes and other wntten regulattons and rules
Laws usually pass muster under the Equal Protection Clause tfthe classification drawn by the statute ts
rationally related to a legitimate state mterest U.S. Const. Amend. 14.
15 Constitutional Law Sex Offenders
Mental Health Sex offenders
To prove an equal protection claim mvolvmg restnct10ns imposed by village ordmance regulatmg
residency ofchild sex offenders m v11lag under rational basts review, convicted child sex offenders were
required to show (l) the village mtent1onally treated them differently from others similarly situated, (2)
the village mtenttonally treated them differently because of their membership m the class to which they
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belonged, and (3) the difference m treatment was not rationally related to a legitimate state mterest U S
Const. Amend. 14
16 Constitutional Law Rational Basis Standard, Reasonableness
In an Equal Protection case applying rational bass review, a law must be upheld 1fthe distnct court can
reasonably conceive ofany JUstificat10n for 1t US Const Amend 14
17 Constitutional Law Sex Offenders
Mental Health Sex offenders
Vllage ordinance which regulated res1dency ofconvicted chld sex offenders violated the Equal
Protection Clause ofthe Fourteenth Amendment, ordinance made uratronal domicile-based distinct1on
between designated offenders, and there was no evidence supportmg ordmance's restnct10ns. U S Const
Amend 14
1 Case that cites thus headnote
18 Constitutional Law DIscrm1nat1on and Classification
The bare desire to harm a pohttcally unpopular group cannot constitute a legitimate governmental mterest
1n an Equal Protection case U S Const. Amend. 14
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ORDER

J P Stadtmueller, U S Distnct Judge

1. INTRODUCTION
On February 8, 2017, Plamtffs Franklyn Hoffman ("Hoffman"), Kenneth Derkson ("Derkson"),' Johnny
Wooten ("Wooten"), Enc Sanders ("Sanders"), Michael O'Connell ("O'Connell"), Stephen Hart ("Hart"),
Wilham Johnson ("Johnson"), James Norgaard ("Norgaard), and Alton Antrm ("Antnm") filed a
mot1on for summaryJudgment. (Docket# 41) Defendant Village ofPleasant Prame (the "Village")
opposed the motion onMarch 2, 2017 Plamttffs rephed m support oftheirmot10n to March 15, 2017 For
the reasons stated below, Plamtuffs' mot1onmust be granted m part 2

2. STANDARD OF REVIEW
Federal Rule ofCivil Procedure 56 provides the mechanism for seekmg summary Judgment. Rule
56 states that the "court shall grant summary Judgment ifthe movant shows that there is no genume
dispute as to any matenal fact and the movant is entitled to Judgment as a matter oflaw" Fed. R Civ P
56(a), see Boss v Castro, 816 F 3d 910,916 (7th Cir 2016) A "genume" dispute ofmatenal fact is
created when "the evidence 1s such that a reasonable *954 Jury could return a verdict for the nonmovmng
party "Anderson v Liberty Lobby, Inc,477 US. 242, 248, 106 S Ct 2505, 91 L Ed 2d 202 (1986) The
Court construes all facts and reasonable inferences 1n a lght most favorable to the non-movant. Brdge v
New Holland Logansport, Inc, 815 F 3d 356, 360 (7th Ctr 2016)

3. RELEVANT FACTS
The matenal facts are almost entuely undisputed 3 On Aprl 18, 2016, the Village passed an ordmance
regulatmg residency for child sex offenders withm its borders (the "Ordmance"). Plamtiffs imtiated the
instant suut on June 9, 2016, challenging 1ts constrtutonalty The Ordmance prohibited child sex
offenders, called "designated offenders" (hereinafter "Designated Offenders"), from res1dmg in the
Village wthmn 3,000 feet ofa "prohibited location." "Prohibited locations" Included "[a]ny school,
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licensed day-care center, park, trail, playground, place of worship, athletic field used by Minors, or any
other placed designated by the Village as a place where Minors are known to congregate." (Docket# 43-
1 at 2). The Ordinance also prevented Designated Offenders from moving into the Village unless they
were already domiciled in the Village at the time of their most recent offense. Designated Offenders were
excluded from any potential violation of the Ordinance if they resided continuously in a home prior to and
after its effective date. This provision was limited by a ban on renewing rental agreements with
Designated Offenders which would extend for more than sxmonths beyond the Ordinance's effective
date.

The Ordinance further restricted where Designated Offenders could live with respect to each other;
offenders were banned from residingwithin 500 feet of each other. The Ordinance applied to all
Designated Offenders without any inquiry into the danger any individual offender posed to the
community. It did, however, contain a grandfather clause. The grandfather clause allowed Designated
Offenders to stay in their residence if a "prohibited location" was established near them after they took
residence. It also permitted them to live with their close familymembers, provided those family members
had resided in the otherwise prohibited area for at least two years.

The Court recognizes that this explanation is somewhat confusing when stated in prose. To better
understand the effect of the Ordinance on various Designated Offenders, the Court has prepared the
following chart:
*955

Nature of Offender

1) Domiciled 1n the Village at time
of most recent offense
2) Lived in the Village when
Ordinance was passed

1) Not domiciled in the Village at
time of most recent offense
2) Not domiciled in Village when
Ordinance was passed

1) Not domiciled in the Village at
time of most recent offense
2) Lived in the Village when
Ordinance was passed
3) Rented property that did not
comply with distance restrictions

1) Not domiciled in the Village at
time of most recent offense
2) Lived in the Village when
Ordinance was passed
3) Owned home or lived with
family

Restriction Imposed

None, as long as the offender's
home complied with the distance
related restrictions

Permanently banned from the
Village

Must leave the Village by October
18, 2016, and may never return

May remain in that property, but
may not move to another home in
the Village. If the offender leaves
their home for more than thirty
days, they may never return.

See (Docket # 45 at 4-5).

ln passing the Ordinance, the Village prepared a map showmg its projected effect on Designated Offender
residency. The map revealed that more than ninety percent of the Village would be off-limits to
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Designated Offenders under the Ordinance. The remaining ten percent was largely non-residential.
Moreover, the interaction between the 3,000 foot prohibited zone and the rule against Designated
Offenders living near one another further limited the possible dwelling places. Most of the Village's low
income housing, which is all that most of these plaintiffs could afford, was excluded.

When enacting the Ordinance, the Village did not obtain or consider any studies or data regarding the
safety risk of allowing Designated Offenders to live near the various "prohibited locations" identified
above, or near one another. In fact, the Village's administrator, Michael Pollocoff ("Pollocoff), testified
that turning child sex offenders into outcasts can create "more deleterious impacts." (Docket# 45 at 6).
The Village also had no evidence that Designated Offenders domiciled outside the Village at the time of
their last offense posed a greater safety risk than those who were. Pollocoff stated that the Ordinance's
purpose and goal was to reduce the number ofchild sex offenders living in the Village.

956 All Plaintiffs but Norgaard," O'Connell," and Hoffman" were not domiciled in the Village at the time
of their offense, and rented their abodes, and so fell into the third category from the chart above. 7 Each
was told that, in light of the Ordinance's passage, they had to leave the Village by October 18, 2016.
Plaintiffs were variously notified of their need to vacate by a letter from the Village's ChiefofPolice, by
conversations with their probation officers, or by conversations with other Designated Offenders. Each
Plaintiff has suffered stress as a result of the threat posed by the Ordinance, the difficulties in attempting
to secure new housing, and fear of the consequences ofhomelessness.

The Ordinance was repealed, and a new one created in its place, on September 6, 2016 (the "Amended
Ordinance"). The Amended Ordinance lowered the 3,000 foot prohibited zone to 1,500 feet. This would
still cut Designated Offenders out ofover sixty percent of the Village's land area and seventy-five percent
of its residences. The restriction on Designated Offenders living near each other was removed entirely, as
was the limit on renewing leases for Designated Offenders living in a prohibited zone. Finally, the
Amended Ordinance stated that it did not apply to a Designated Offender whose latest conviction was ten
or more years prior to them taking residence in the Village.

4. ANALYSIS
Plaintiffs' Second Amended Complaint advances three causes of action. Count One alleges that the
Ordinance violates the Ex Post Facto Clause in Article I of the Constitution, because "it makes more
burdensome the punishment imposed for offenses committed prior to enactment of the Ordinance and it
applies retroactively[.]" (Docket# 30 at 22). Plaintiffs seek an injunction against its enforcement and
money damages on Count One. Id. at 23. Count Two states that the Ordinance also violates the Equal
Protection Clause of the Fourteenth Amendment because it differentiates between Designated Offenders
who were or were not domiciled in the Village at the time of their most recent offense, without a rational
basis for doing so. Id. at 23-24. Plaintiffs also seek injunctive and monetary relief on Count Two. Id. at
24. Finally, Count Three seeks a declaratory judgment in favor ofO'Connell on the issue ofwhether he
had to leave the 957 Village. Id. at 2425; see supra note 5. Plaintiffs' instant motion requests judgment
on Counts One and Two as to liability only.8 The Court addresses each claim in turn.

4.1 Ex Post Facto
1,2,3 Initially, the Village contends that Plaintiffs' ex post facto claim is mooted by its repeal of the
Ordinance. This Court may only exercise its jurisdiction over live controversies. Campbell-Ewald Co. v.
Gomez, US.,136 S.Ct. 663, 669, 193 L.Ed.2d 571 (2016). This requirement applies not only at
the start of the litigation, but throughout its entire pendency. Id. An action becomes moot, and must
therefore be dismissed, when "an intervening circumstance deprives the plaintiff ofa personal stake in the
outcome of the lawsuit." Id. (quotation omitted). A court must take care not to paint over a lawsuit's
claims with a broad brush, however A case only becomes moot "when it is impossible for a court to grant
any effectual reliefwhatever to the prevailing party. As long as the parties have a concrete interest,
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however small, in the outcome ofthe litigation, the case is not moot." Id. (citations and quotations
omitted).

4 The Village contends that Plaintiffs' claims became moot on September 6, 2016, approximately three
months after this action was filed. On that date, the original Ordinance they complained-of in the Second
Amended Complaint was repealed and replaced with the Amended Ordinance, which either eliminated or
limited the effect of the allegedly unlawful provisions. Plaintiffs concede that this renders moot their
requests for injunctive relief. Enacting the Amended Ordinance does not, however, do anything to address
Plaintiffs' requests formoney damages. Campbell-Ewald (as well as the Village's own citations) stands
for the proposition that Plaintiffs' damages claim, and thus the ex post facto claim as a whole, remains a
live controversy. Fed'n ofAdver. Indus. Reps., Inc. v. City ofChicago, 326 F.3d 924,929 (7th Cir.
2003) ("[A] defendant's change in conduct cannot render a case moot so long as the plaintiff makes a
claim for damages."). The Village's mootness argument is without merit

5,6 The Village next asserts that the Ordinance did not actually violate the Ex Post Facto Clause because
it did not impose apunishment on Plaintiffs. The Clause prohibits retroactive punishment by the
government, and as applied here, it restricts how far a governmental entity can go in limiting the rights of
sex offenders. Smith v. Doe, 538 U.S. 84, 92, 123 S.Ct 1140, 155 L.Ed.2d 164 (2003). The Smith court
began its ex post facto analysis with two questions. First, did the government, in enacting the restncton,
intend to "establish civil proceedings," or impose punishment? Id.(internal quotation marks omitted). If
the government intended to punish, the law violates the Ex Post Facto Clause and the inquiry ends
there. Id. The Ordinance's stated purpose is "not to impose a criminal penalty" but to instead protect the
health and welfare ofthe Village's 958 citizens. (Docket #431at l ). The Court must defer to that
statement ofintent. Smith, 538 U.S. at 92-93, 123 S.Ct. 1140 ("[Considerable deference must be
accorded to the intent as the legislature has stated it.").

7,8 Nevertheless, even ifa law purports to be civil in nature, the Court "must further determine whether
the statutory scheme is "so punitive either in purpose or effect as to negate [the Village's] intention to
deem it civil." Id. at 92, 123 S.Ct. l 140(quotations omitted). The Supreme Court requires "the clearest
proof' to override the government's stated intention. Id To assess the punitive nature ofa restriction,
courts analyze five factors:

(1) Does the law inflict what has been regarded in our history and traditions as punishment?

(2) Does it impose an affirmative disability or restraint?

(3) Does it promote the traditional aims ofpunishment?

(4) Does it have a rational connection to a non-punitive purpose?

(5) Is it excessive with respect to this purpose?

Does #I--5v. Snyder, 834 F.3d 696, 701 (6th Ctr. 2016) (citing Smith, 538 U.S. at 97, 123 S.Ct. 1140).

The Village's argument on this point is brief, conclusory, and fails to meaningfully address any of these
factors. It instead gestures at a few cases which it contends have ruled in its favor on this issue, and asks
the Court to evaluate and follow those decisions. The Village is mistaken on the law and the Court's
duties. The most relevant decisions from across the nation reveal that the Ordinance ts nigh
unprecedented in its punitive effect. The Court will not distinguish those opinions where the Village has
made no effort to do so itself.
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As to the first factor, the Ordinance banished Plaintiffs from the Village. Banishment is a traditional form
of punishment, and historically "involved the complete expulsion of an offender from a socio-political
community." Shaw v. Patton, 823 F.3d 556, 566 (10th Cir 2016). Unlike many other laws restricting sex
offender residency, the Ordinance did not simply limit where such people could live. The Ordinance
prevented any sex offenders from moving into the Village and, more importantly, required all sex
offenders in leaseholds to leave within six months after its passage. This is, in the Court's view, nothing
short of affirmative banishment. Id. at 567-68(residency provision did not resemble historical banishment
because it only limited sex offender residency, but did not expel them entirely); Doe v. Miller, 405 F.3d
700, 719 (8th Cir. 2005) (same). Not all Plaintiffs are in the same position on this issue, however.
Norgaard, O'Connell, and Hoffman were not (properly) subject to the banishment provision of the
Ordinance. However, as discussed below, this difference does not change the outcome on this claim.

Even had it tried, the Village could not reasonably contest the second factor The Ordinance imposed
severe restraints on Designated Offenders, limiting their residence to ten percent of the Village's land
area, an area which is itself largely non-residential. See Doe v. Miami-Dade County, Fla., 846 F.3d 1180,
1185 (11th Cir. 2017) (this inquiry focuses on the " 'how the effects of the [Ordinance] are felt by those
subject to it,'" and these offenders alleged homelessness as a result of the county's residency ordinance)
(quoting Smith, 538 U.S. at 99--100, 123 S.Ct. 1140). The third factor is likewise present, though it is of
limited importance because punishment goals often overlap legitimate civil regulatory goals. Snyder, 834
F.3d at 704. Still, the Ordinance advances the traditional *959 punishment aims of incapacitation, in
keeping Designated Offenders segregated to tiny zones of the community; retribution, by imposing its
restrictions based solely on Plaintiffs' prior offense conduct; and deterrence, in attempting to keep
Designated Offenders away from children to deter recidivism. Id.

9 The fourth and fifth factors are usually considered together, for the less rational a restriction's
connection to its stated purpose, the more excessive it will be in addressing that purpose. See Smith, 538
U.S. at 104-05, 123 S.Ct. 1140; Snyder, 834 F.3d at 704-05; Miller, 405 F.3d at 721-723. This is the
most important consideration in the ex post facto analysis. Smith, 538 U.S. at 102, 123 S.Ct. 1140.
Further, "to avoid a[n] [excessive] punitive effect, a statute imposing a particularly harsh disability or
restraint must allow an individualized assessment. An individualized assessment helps to ensure that a
statute's particularly harsh disability or restraint is rationally related to a non-punitive purpose." Shaw,
823 F.3d at 575; Weems v. Little Rock Police Dep't, 453 F.3d 1010, 1017 (8th Cir. 2006) ("Unlike the
Iowa law [at issue in Miller], the Arkansas statutory plan calls for a particularized risk assessment of sex
offenders, which increases the likelihood that the residency restriction is not excessive in relation to the
rational purpose ofminimizing the risk of sex crimes against minors.").

Decisions from other circuits provide a useful contrast to the Ordinance. InMiller, expert testimony was
received on the effect of a 2,000-foot residency restriction on sex offender recidivism. Miller, 405 F.3d at
722-23. While this testimony was not definitive as to the propriety of that distance as compared to any
others, the Eighth Circuit held that it supplied a sufficient rational basis connected to the legislature's non
punitive purpose. Id. In Miami-Dade, the subject ordinance established a 2,500-foot exclusion zone for
schools, with exceptions when "(l) [t]he sexual offender or sexual predator established a residence prior
to the effective date ofth[e] [O]rdinance; (2) [t]he sexual offender or sexual predator was a minor when
he or she committed the sexual offense and was not convicted as an adult; and (3) [t]he school was
opened after the sexual offender or sexual predator established the residence." Miami-Dade, 846 F.3d at
1183 (internal quotation marks omitted). The Miami-Dadeplaintiffs alleged that this ordinance violated
the Ex Post Facto Clause because it did not include an individualized risk assessment, it applied to an
offender for life, and was passed without any evidence connecting the restriction to an improvement on
safety or recidivism concerns. Id. at 1185-86. The Eleventh Circuit found that these assertions stated an
ex post facto cause ofaction. Id. Finally, Duarte highlights the importance of an efficacious grandfather
clause, which in that case allowed offenders to stay in their current homes after the subject ordinance was
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passed. Duarte v. City ofLewsvlle, 136 F.Supp.3d 752, 781-82 (E.D. Tex. 2015). The Duarte ordinance
also contamed "multiple affirmative defenses that, ifargued and proven, exempt the child sex offender
from the residency restrictions." Id. at 782?

960 The Ordmance goes further than any these examples. The Ordinance bans Designated Offenders
from the Village without any individualized inquiry into their risk to the community. In a similar vemn, 1t
did not offer any method for a Designated Offender to obtain an exemption, even in limited
circumstances. Like theMiami-Dade ordinance, the Ordinance's banishment applies to Designated
Offenders for life. UnlikeDuarte, the Ordinance's grandfather clause was of limited help to Plaintiffs,
because for most ofthem, it only permitted them to remain until October 2016. Most importantly, the
Village has admitted that the Ordinance was based on its own conjecture about the dangers posed by sex
offenders. No data or studies on the matter were considered in passing the Ordinance.

The lack ofevidence eliminates the possibility that the Village's action was rational. ln Snyder, the Sixth
Circuit faced a comprehensive sex offender registration and residency statute. Snyder, 834 F.3d at 697-
98. The court found that the statute was not rationally related to the purpose ofreduced sex offender
recidivism and public safety. Id at 704-05. Though the Supreme Court in Smith stated that recidivism
rates among sex offenders are "frightening and high," the Snyder court found that support for the
proposition was lacking in empirical studies. Id at 704. It specifically noted that "nothing ... in the record
suggests that the residential restrictions have any beneficial effect on recidivism rates." Id. at
105. Snyder found no evidence that "the difficulties the statute imposes on registrants are counterbalanced
by any positive effects. Indeed, Michigan has never analyzed recidivism rates despite having the data to
do so." Id.

The Village fell into the same trap as the Michigan legislature. The Village could have sought objective
evidence to support the Ordinance's severe restrictions but chose not to." Plaintiffs were required to come
forward with "the clearest proof' that the Ordinance was intended as punishment. Smith, 538 U.S. at 92,
123 S.Ct. 1140. If the Village had even a sliver offactual material to support the stated goals ofthe
Ordinance, the outcome ofthis claim would likely be different. As it stands, however, the Court has no
choice but to find that the restrictions imposed by the Ordinance are not rationally connected to its
purposes.

961 10 The Court concludes that, in balancing theSmith factors, Plaintiffs have produced sufficient
proof that the Ordinance's stated non-punitive purpose is overborne by its punitive effects. The Ordinance
therefore violated the Ex Post Facto Clause and Plaintiffs are entitled to summary judgment on that claim.
This result 1s clearly true for the plaintiffs who were subject to banishment under the Ordinance, namely
Derkson, Wooten, Sanders, Hart, Johnson, and Antrim. The Ordinance would not have necessanly
banished Hoffman, O'Connell, and Norgaard, for various reasons. See supra notes 3-5. As to those three,
the lack ofbanishment makes this case much closer to the others cited above, where the law in question
withstood Ex Post Facto Clause review. The Court has not differentiated between these sets ofplaintiffs,
however, because the Village has not argued that it should. The Court will not craft appropriate arguments
for a litigant and, particularly m the case ofrepresented part1es, will assume that the om1ss1on of
apparently relevant argument was a strategic choice rather than mere oversight John v. Barron, 897 F .2d
1387, 1393 (7th Cir. 1990) ("This court is not obligated to research and construct legal arguments open to
parties, especially when they are represented by counsel as in this case."); Gold v. Wolpert, 876 F.2d
1327, 1333 (7th Cir. 1989).

4.2 Equal Protection
11,12 The Village first argues that Plaintiffs lack standing to pursue an equal protection claim. The
standing doctrine requires that a party must actually have a interest in a case to mvoke federal
jurisdiction. Lujan v Defenders ofWildlife, 504 U.S. 555,560,112 S.Ct 2130, 119 L.Ed.2d 351 (1992).
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Though there are many nuances to standing, 1ts applcat1on here s relatrvely simple. As raised by the
Village, the standmg doctrine requires that Plamntuffs must have suffered a concrete injury and favorable
decision in the case must offer redress for their 1jury Id. at 560-61, 112 S.Ct. 2130. The Village argues
that Plamt1ffs were grandfathered into the Amended Ordmnance, and with the repeal of the ongnal
Ordmance, they now lack standmg to mamtain an equal protection claun.

The Village's argument musses the mark in two respects. First, as with the mootness 1ssue, the Village
focuses on the ameliorative effect of the Amended Ordnance. Thus 1s not the relevant inqury. Plaintiffs
have standmg to remedy a past wrong, namely the constitutionally volative ongmnal Ordinance,
regardless ofwhether they are suffering an injury today. Second, even when one's focus 1s properly
directed to the original Ordmance, Plaintiffs were not grandfathered m as the Village suggests. As
discussed above, most ofthe plamntrffs were subject to banishment within srx months of the Ordinance's
passage. Plaintiffs further argue that O'Connell and Hoffman suffered stress because they knew they
would have to leave the Village ifthey ever left their current homes. As before, the Village does not
differentiate between each set ofplaintiffs. The Court finds, then, that all Plamt1ffs but Norgaard have
standmg because they suffered injury by way ofthe Ordinance. Norgaard is different because Plaintiffs do
not attempt to argue that he suffered a violation ofhis equal protection nghts. (Docket # 48 at 4-5). The
Court must, therefore, deny summary judgment to him on this claim.

13,14 The Village next attacks the substance ofPlaintiffs' equal protection claim. The Fourteenth
Amendment's Equal Protection Clause "commands that no State shall deny to any person within its
junsdict1on the equal protection ofthe laws, which is essentially a direction that all persons similarly
situated should be 962 treated alike." Cty ofCleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432,439,
105 S.Ct. 3249, 87 L.Ed.2d 313 (1985) (quotation omitted). Usually, laws pass muster under the Equal
Protection Clause "if the classification drawn by the statute is rationally related to a legitimate state
interest." Id. at 440, 105 S.Ct 3249. However, when a statute burdens aperson's fundamental
constitutional rights, courts apply a higher level ofscrutiny. See Atty. Gen. ofN.Y. v. Soto-Lopez, 476
U.S. 898, 904, 106 S.C 2317, 90 L.Ed.2d 899 (1986).

15,16 The parties dispute whether Plaintiffs are members ofa protected class, such that the Court would
need to give increased scrutiny to the Ordinance. The Court need not wade into that fray, as the Ordinance
fails to pass even the lesser threshold ofrationality. To prove an equal protection claim under rational
basis review, Plamtiffs must show:. "1) the [Village] intentionally treated [them] differently from others
similarly situated, (2) the [Village] intentionally treated [them] differently because of[their] membership
mn the class to which [they] belonged, and (3) the difference in treatment was not rationally related to a
legitimate state mterest" Smith v City ofChicago, 457 F.3d 643, 650-51 (7th Cir. 2006). "Under this
lenient standard," the Seventh Circuit instructs, a law "must be upheld if [the Court] can reasonably
conceive of any justification for it." Shaw v. Smth, 206 F. Fed.Appx. 546, 548 (7th Cir. 2006).

17 Plaintiffs contend that the Ordinance violates their equal protection nghts because it treats certain
Designated Offenders differently from others without reason. Those in the first chart category, who were
domiciled m the Village at the time oftheir last offense, were allowed to remain in the Village. Those 1
the other three chart categones, who were not so domic1led, were variously blocked from moving into the
Village, compelled to leave in a short tune frame, or forced to remain m their current home forever if they
wished to stay in the Village. The Village has admitted that 1t has no evidence that the difference between
these groups-domicile at the time oftheir last offense-has any bearing on their safety nsk to the
community.

The Village makes no attempt to address this clam. Instead, 1t appears to believe that Plaintiffs advance
an equal protection clann based on their status as sex offenders versus non-sex offenders. The Village
states its posit1on as follows "The Village ofPleasant Prairie certainly has a rational basis for protecting
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children against the risks of recidivism of convicted sex offenders." (Docket # 46 at 12). Thus 1s not the
relevant question, and because of its misunderstandingof Plaintiffs' claim, the Village offers almost no
relevant argument in opposition to the actual claim presented.

18 Even so, the Court must uphold a law if it "can reasonably conceive of anyjustification for it." Shaw,
206 F. Fed.Appx. at 548. Thus, the Court would likely be compelled to find the Ordinance constitutional
if the Village had offered any evidence providing such a justification, even as late as its briefing on the
instant motion. It did not, and this failure leaves the Court no choice but to conclude that the Ordinance
violated Plaintiffs' equal protection rights in making an irrational domicile-based distinction between
Designated Offenders. This comports with the purpose of the Equal Protection Clause. The "bare ... des1re
to harm a politically unpopular group cannot constitute a legitimate governmental interest." U.S. Dep't of
Agric. v. Moreno, 413 U.S. 528, 534, 93 S.CA. 2821, 37 L.Ed.2d 782 (1973). In light of Pollocoffs
comments, and the lack of evdence supporting the Ordinance's restrictions, it appears this 1s precisely
what motivated the Village's action.

963 5. CONCLUSION
In light of the foregoing, the Court grant Plaintiffs' request for summary judgment as to the liability
elements of Counts One and Two of their Second Amended Complaint, for all of the plamtiffs save
Norgaard. Norgaard is entitled to summary judgment on Count One but not Count Two. Plaintiffs'
damages on those counts will be determined by the jury. The Court treats Plaintiffs' claims for injunctive
relief as abandoned. This matter remains set for a pretrial conference onMay 9, 2017, and a jury tnal
beginning on May 15, 2017.

Accordingly,

IT IS ORDERED that Plaintiffs' motion for summary judgment (Docket # 41) be and the same is
hereby GRANTED in part andDENIED in part in accordance with the terms of this Order; and

IT IS FURTHER ORDERED that Plaintiffs' motion to file an oversized brief (Docket # 44) be and the
same is hereby GRANTED.

Footnotes
I Plaintiffs spell the name "Dirkson" in their Second Amended Complaint, (Docket # 30 at 1, 9-11), and
"Derkson" in their summary judgment materials, (Docket#42 at 13-15). The Court will use "Derkson,"
the name he signed to his affidavit, (Docket # 43-8 at 3), and amend the case caption accordingly.
2 Plaintiffs also requested leave to file an oversized brief. (Docket # 44). Though much of the excess of
the brief was ultimately unnecessary, the Court will nevertheless grant the request.
3 The facts discussed below are drawn from the parties' respective factual briefs and responses thereto
unless otherwise noted. (Docket # 45 and #49). The Court further notes that the Village raises a number
of "disputes" in its response to Plaintiffs' statement of facts. See, e.g., (Docket#45 at 8). The "disputes"
are inappropriate because they cite no evidence, and are generally pure legal argument, which is reserved
for the parties' legal memoranda, not factual briefing. The Court has ignored those attempted "disputes."
4 Norgaard is the manager of the King's Motel, where a number of other designated offenders also live.
He did not fear the Ordinance because he was domiciled in the Village at the time he committed hs last
offense, and the other offenders in the Motel would bemoving away, eliminating any conflict with the
500-foot restriction. Norgaard thus fell into the first chart category.
5 O'Connell lived at a home owned entirely by his girlfriend and did not pay rent. He was thus exempt,
per the fourth chart category, fromhaving to move out of the Village, so long as he dud not leave the
home. He was nonetheless told that he had to leave the Village. The misunderstanding was corrected
during the course of this litigation, specifically by a letter sent to O'Connell on August 4, 2016.
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6 Hoffman lived with his mother rent-free, and so fell into the fourth chart category. When his mother
decided to sell her home and move to senior housing, Hoffman knew the Ordinance would prevent him
from staying in the Village.
7 This fact is undisputed as to Hoffman, Sanders, Antrim, and Wooten. It is not explicitly stated as to
Derkson or Johnson, but the other facts related to those plaintiffs suggest that they to are covered by the
third chart category In any event, it is undisputed that Derkson and Johnson were told that they were
subject to the Ordinance and would have to leave the Village.
8 Plaintiffs' opening briefdiscusses their entitlement to compensatory damages for the stress and fear they
suffered while the Ordinance remained in force. Confusingly, the brief does not explain why Plaintiffs did
so; did Plaintiffs want the Court to award damages at the summary judgment stage? The Village believed
so, and responded that Plaintiffs' evidence does not adequately support their claim for damages at this
stage. Plaintiffs' reply clarifies that they do not seek an award of damages now, but wish to have their
damages evaluated by the jury at trial. With that clarification, the propriety ofPlaintiffs' damages
becomes a non-issue. Plaintiffs could have prevented confusion for all involved by appropriately titling
their motion as one for partial summary judgment.
9 The Village cites two Wisconsin appellate court opinions upholding sex offender residency restrictions.
Neither case has much persuasive value. Menomonee Falls v. Ferguson decided whether an offender was
protected by an ordinance's grandfather clause, and said nothing of the constitutionality of the
ordinance. See generally 334 Wis.2d 131, 799 N.W.2d 473 (App. 2011). City of South Milwaukee v.
Kester actually addressed the ex post facto issue. 347 Wis.2d 334,830 N.W.2d 710 (App.
2013). Kester found that the ordinance passed muster under the Ex Post Facto Clause because it did not
banish the plaintiffsex offender and, even without an individual risk assessment, the city was entitled to
make a reasonable categorical judgment that all sex offenders are dangerous to the community. Id. at
719-21. Kester is unpersuasive for two reasons. First, the Ordinance is different fromKester's ordinance
because it includes an expulsion provision. Second, in line with the above-cited federal precedent, this
Court disagrees with Kester to the extent that a broad, evidence-free assumption about sex offenders
(Kester mentions no data or studies on the dangerousness of such persons in the community) is sufficient
to make a regulation non-punitive.
10 In fact, the Village apparently had evidence that the Ordinance could be counterproductive. Pollocoff
stated that the Ordinance could have a negative effect on sex offender recidivism and community safety
by making them outcasts. Snyder discussed the same issue:
In fact, one statistical analysis in the record concluded that laws such as SORA actually increase the risk
of recidivism, probably because they exacerbate risk factors for recidivism by making it hard for
registrants to get and keep a job, find housing, and reintegrate into their communities. See [J.J. Prescott &
Jonah E. Rockoff, Do Sex offender Registration andNotification Laws Affect Criminal Behavior?, 54 J.L.
& Econ. 161 (2011)].
Snyder, 834 F.3d at 704-05 (emphasis in original).

11





306 F.Supp.3d 1086
United States District Court, D. Minnesota.
Thomas Wayne EVENSTAD, Plaintiff,

v.
CITY OF WEST ST. PAUL, Jenny Halvorson, John Does 1-10, and Jane Does

1-5, Defendants.
Civ] No. 17-4067 JRT/DTS)

Signed 01/25/2018
Synopsis
Background: Sex offender brought action agamst city, alleging that 1ts ordinance restrctmng sex
offenders from residmg w1thm 1200 feet ofschools, day care centers, and group homes violated Ex Post
Facto Clause Sex offender moved for prehmmary mJunctlon.

Holdings: The Distnct Court, John R. Tunhemm, ChiefJudge, held that
1 sex offender was hkely to prevail on thements,
2 sex offender could suffer irreparable harm absent mJunctton;
3 balance ofharms favored sex offender;
4 public interest disfavored 1junction; but
5 District Court would warve 1junction's bond requirement.

Motion granted.

West Headnotes (26)

1 Civil Rights Property and housmg
Civil Rights Crimmal law enforcement; pnsons
DIstnct Court would grant preliminary 1nyunction against city ordinance restrctmng sex offenders from
residmg w1thtn 1200 feet ofschools, day care centers, and group homes, 1n sex offender's action allegmg
that ordmance violated Ex Post Facto Clause, even though publc mterest disfavored grant ofthe
mjunction; sex offender was hkely to prevail on ments and could suffer irreparable harm absent
mnjunct1on, and balance ofharms favored sex offender. U.S. Const. art. 1, § 10, cl. 1.
2 Injunction Preservation ofstatus quo
Injunction Equitable cons1deratons mn general
At base, the question m determmmg whether to issue aprehmmary IllJunCtlon 1s whether the balance of
eqmties so favors the movant that Justice reqmres the court to mtervene to preserve the status quo until the
ments are determmed.
3 Civil Rights Property and housmg
Civil Rights Crmmal law enforcement; prisons
Sex offender was lkely to prevail on ments ofaction allegmg that city ordmance restnctmg sex offenders
from residmg withm 1200 feet of schools, day care centers, and group homes was cnmmal law m
violation ofEx Post Facto Clause, as factor favonng grant ofprelirrunary mJunct1on agamst ordmance,
although nature ofordnance had not been regarded in hstory and traditions as punishment and ordinance
did not promote traditional aims ofpumshment, where ordmance lacked rational connection to
nonpunitive purpose, was excessive m relation to its stated purpose, and imposed affirmative disability or
restramt. U.S. Const. art. 1, $ 10, cl. 1
4 Injunction Eqmtable considerations m general
In balancing the equrtres m determmmng whether to 1ssue a preliminary mnyunct1on, no single factor 1s
determmative
5 Injunction L1kehhood ofsuccess on ments
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In deterrmmng whether to issue a prehmmary mJunctlon, hkehhood ofsuccess must be exammed m the
context of the relative mJunes to the parties and the pubhc
6 Injunction Ltkelthood ofsuccess on ments
L1kehhood of success on the ments ts the most s1gnuficant factor m consdenng a preliminary mnyunct1on.
7 Civil Rights Property and housmg
Civil Rights Cnminal law enforcement, pnsons
City ordmance restnctmg sex offenders from res1dmg w1thm 1200 feet ofschools, day care centers, and
group homes had been enacted pursuant to presumptively reasoned democratic processes, and thus sex
offender seekmng prelummary mnyuncton agamst ordinance mn act1on alleging that ordinance violated Ex
Post Facto Clause bore burden of showmg he was likely to prevail on ments, members ofcity
government had assisted ID developmg ordmance, and ordmance had been read twice at city council
meetmgs with documents circulated before first readmg, passed by unanunous vote ofcouncil, signed by
pnor mayor, and enforced by current mayor US. Const. art. 1, § 10, cl. 1.
8 Injunction L1kehhood ofsuccess on merits
The hkellhood ofsuccess factor for a preliminary mnjunct1on ordinanly requures the movmg party to prove
only a fair chance ofprevalmng, whch may mean somethmg less than fifty percent.
9 Injunction lnJunctlons Agamst Enforcement ofLaws and Regulations
When the matter at issue 1s a law that was the product ofgovernment actton based on presumptively
reasoned democratic processes, the hkehhood ofsuccess factor for a prellmmary inJunctmn reqmres the
movmg party to show that they are hkely to prevail on the ments.
10 Injunction lnJuncttons Against Enforcement ofLaws and Regulations
With a city ordinance against which a preliminary inyunct1on 1s sought, the quest1on mn determining the
apphcable likelihood ofsuccess standard is to what extent the challenged action represents the full play of
the democratic process.
11 Constitutional Law Registration
Sex offender registration laws do not volate the Ex Post Facto Clause 1fthey establish crvl proceedings
rather than cnmmal pumshment. US. Const. art. 1, § 10, cl. I
12 Constitutional Law Penal laws m general
Constitutional Law Pumshment m general
In determmmg whether a law 1s crvl or cnmmal under the Ex Post Facto Clause, five factors, though
neither exhaustive nor disposittve, are relevant to analysis ofwhether a law 1s punutrve in effect. courts
must ask whether, mn 1ts necessary operation, the regulatory scheme (1) has been regarded mn h1story and
traditions as a pumshment, (2) imposes an affirmative disability or restramt, (3) promotes the traditional
a1ms ofpunishment, (%) has a rational connect1on to a nonpunitrve purpose, or (S) 1s excess1ve with
respect to this purpose. U.S. Const. art. 1, § 10, cl 1
13 Constitutional Law Sex Offenders
Mental Health Sex offenders
Caty dd not intend ordnance restncting sex offenders from res1dmng wthm 1200 feet ofschools, day care
centers, and group homes to impose punishment, as factor disfavonng ordmance bemg a cnrmnal law
under Ex Post Facto Clause; although legislative record did not show consideration ofspecific nsks posed
by offenders who victimized adults or dangers posed to vulnerable adults, 1t showed generalized
discussion of safety nsks posed by offenders, and although ord1Dance was tnggered solely by underlymg
cnmmal offenses and could result in criminal misdemeanor, 1t was situated in c1ty code's general
regulat10ns and stated its purpose was to serve city's "compelling mterest" to promote, protect, and
improve health, safety, and welfare ofcitizens, with particular focus on children and vulnerable
mndrvduals US Const. art 1,$ 10, cl. 1
14 Statutes Language and mtent, will, purpose, or pol1cy
Statutes Design, structure, or scheme
To discern legislative 1tent, courts cons1der a statute's text and 1ts structure to determine the leg1slatrve
objective
15 Constitutional Law Penal laws m general
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Constitutional Law Pumshment m general
In determmmg whether a law ts c1vd or cnmmal under the Ex Post Facto Clause, when askmg whether
the legislature mtended to impose pumshment, considerable deference must be accorded to the mtent as
the legislature has stated 1t. U S Const. art. l, $ 10, cl I
16 Constitutional Law Sex Offenders
Mental Health Sex offenders
Nature of city ordinance restnctmng sex offenders from res1ding wthmn 1200 feet ofschools, day care
centers, and group homes had not been regarded m history and tradit10ns as pumshment, as factor
dtsfavonng ordmance bemg a crimmal law under Ex Post Facto Clause, where ordmance did not proh1b1t
sex offenders from bemng present m restncted areas, only from hvmg m them. U.S. Const art 1, § 10, cl
1.
17 Constitutional Law Sex Offenders
Mental Health Sex offenders
City ordmance restnctmg sex offenders from res1dmg, but not bemg present, wtthm 1200 feet ofschools,
day care centers, and group homes dud not promote trad1tonal amms ofpunishment, as factor disfavoring
ordmance bemg a crimmal law under Ex Post Facto Clause, even ifrestrictions had deterrent or
retributive effect, to the extent that they were mtended to protect the pubhc rather than to reduce sex
offenders' 1centrves to reoffend through imposition ofnegative consequences. U.S. Const. art. 1, § 10, cl.
1.
18 Constitutional Law Sex Offenders
Mental Health Sex offenders
City ordmance restncting sex offenders from res1dmg withm 1200 feet ofschools, day care centers, and
group homes lacked rational connection to nonpumt1ve purpose, as factor favoring ordmance bemg a
cnmmal law under Ex Post Facto Clause, where ordmance's stated purpose was to serve city's
"compelling" interest to promote, protect, and improve health, safety, and welfare ofcitizens, particularly
children and vulnerable adults, and ordmance restncted sex offenders ofall types, mcludmg sex offenders
who victimized adults, without indiv1dual1zed case-by-case assessment. U.S. Const. art. 1, § 10, cl. 1.
19 Criminal Law Prevention and Investigation ofCrime
States may make reasonable categorical judgments that conviction ofspecified cnmes should entail
particular regulatory consequences, mcludmng regstrat1on and notification
20 Constitutional Law Sex Offenders
Mental Health Sex offenders
City ordmance restnctmg sex offenders from residing within 1200 feet ofschools, day care centers, and
group homes was excessive m relation to its stated purpose ofpromotmg, protectmg, and improvmg
health, safety, and welfare ofcitizens, as factor favonng ordmance bemg a criminal law under Ex Post
Facto Clause, where ordmance included sex offenders who victIIDized adults and applied to all sex
offenders convicted ofenumerated offenses without mdrvdual1zed assessment, and entire swaths ofwere
restricted only due to group homes, not schools or day care facilities. U.S. Const. art. l, § 10, cl. 1.
21 Constitutional Law Sex Offenders
Mental Health Sex offenders
Caty ordinance restncting sex offenders from res1dmng within 1200 feet ofschools, day care centers, and
group homes imposed affirmative disability or restramnt, as factor favorng ordinance being a crimmal law
under Ex Post Facto Clause, where entire swaths ofcity were restncted only due to group homes, not
schools or day care facilities. U.S Const. art. 1, $ 10, cl. 1.
22 Civil Rights Property and housmg
Civil Rights Cnmmal law enforcement; pnsons
Injunction Sexual predators and offenders
Sex offender could suffer irreparable harm absent prelIIDmary mjunction agamst city ordmance restnctmg
sex offenders from residmg within 1200 feet ofschools, day care centers, and group homes, as factor
favonng grant of such mnyuncton mn act1on alleging that ordinance volated Ex Post Facto Clause, where
there were 69 unrestncted rental properties available, and 60 of them were m buildmg that did not allow
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convicted felons like sex offender to rent; sex offender could be forced into homelessness. U.S. Const. art.
1, § 10, cl. I.
23 Civil Rights Property and housing
Civil Rights Criminal law enforcement; prisons
Balance ofharms favored sex offender, as factor favoring grant of preliminary injunction against city
ordinance restricting sex offenders from residing within 1200 feet of schools, day care centers, and group
homes in action alleging that ordinance violated Ex Post Facto Clause, even if barring city from enforcing
ordinance against sex offender would undermine its health and safety goals, where sex offender could be
forced into homelessness and was likely to prevail on the merits. U.S. Const. art. 1, $ 10, cl. l
24 Civil Rights Property and housing
Civil Rights Criminal law enforcement; prisons
Public interest was factor disfavoring grant of preliminary injunction against city ordinance restricting sex
offenders from residing within 1200 feet of schools, day care centers, and group homes, in sex offender's
action alleging that ordinance violated Ex Post Facto Clause; even if public had interest in overturning
unconstitutional laws, public also had interests in enforcing constitutional laws and protecting children
from predatory offenders. U.S. Const. art. 1, § 10, cl. I.
25 Civil Rights Property and housing
Civil Rights Criminal law enforcement; prisons
District Court would waive bond required for preliminary injunction against city ordinance restricting sex
offenders from residing within 1200 feet of schools, day care centers, and group homes in sex offender's
action alleging that ordinance violated Ex Post Facto Clause; city had not objected to waiver of
requirement nor demonstrated any costs or monetary damages that could result from injunction's issuance,
and sex offender sought to vindicate important constitutional right. U.S. Const. art. 1, $ 10, cl. l; Fed. R.
Civ. P. 65(c).
26 Injunction Amount
The amount of the bond required for a preliminary injunction rests within the sound discretion of the trial
court and will not be disturbed on appeal in the absence of an abuse of that discretion. Fed. R. Civ. P
65(c).

Attorneys and Law Firms

*1090 Adele D. Nicholas, LAW OFFICE OF ADELE D. NICHOLAS, 5707 West Goodman Street,
Chicago, IL 60630; Mark. G. Weinberg, 3612 North Tripp Avenue, Chicago, IL 60641; and Peter J.
Nickitas, 431 South Seventh Street, Suite 2446, Minneapolis, MN 55415, for plaintiff.
Monte A. Mills and Clifford M. Greene, GREENE ESPEL PLLP, 222 South Ninth Street, Suite 2200,
Minneapolis, MN 55402, for defendants.

MEMORANDUM OPINION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
PRELIMINARY INJUNCTION

JOHN R. TUNHEIM, Chief Judge

PlaintiffThomas Wayne Evenstad filed a motion for a preliminary injunction in this constitutional
challenge against the City ofWest St. Paul, its mayor, and several Doe defendants (collectively, "the
City'). Evenstad argues that a West St. Paul ordinance restricting sex offenders from residing within 1200
feet of schools, day care centers, and group homes (the "Ordinance") violates the Ex Post Facto
Clause. 1 The City's response that Eighth Circuit precedent forecloses Evenstad's argument is unavailing,
because the Ordinance is significantly more restrictive than those upheld by the Eighth Circuit. Because
Evenstad shows that the equities are strongly in his favor and that he is likely to succeed on the merits, the
Court will grant his Motion for a Preliminary Injunction.
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BACKGROUND
The West St. Paul C1ty Council passed the Ordnance n December 2016 by a unanimous vote (Deel of
Peter J Nickatas ("Nickatas Decl ")13, Ex 1, Sept 29, 2017, 1091 Docket No I7 ) The findings and
mtent sect10n ofthe Ordmance states

Repeat predatory offenders, predatory offenders who use physical v10lence and predatory
offenders who prey on children and vulnerable mdiv1duals are predators who present a threat to
the pubhe safety It 1s the mtent ofthis chapter to serve the city's compellmg mterest to
promote, protect and Improve the health, safety and welfare ofthe citizens ofthe city by creatmg
areas around locations where children and vulnerable md1viduals regularly congregate wherem
certam predatory offenders are proh1b1ted from estabhshmg a pnmary or secondary address

IX West St Paul City Code ("City Code"))§ 97.01

The public record surroundmg enactment ofthe Ordmance, as made available by the City, 1s largely
cons1stent with 1ts stated intent A memo prepared by the City's police chefin advance ofthe first reading
ofthe Ordinance contrasted "the Council's desire to establish a business and res1dental growth drect1on"
with forces that "tend to change neighborhood character overnight," mcludmg group residential housmg
and predatory offenders (Deel ofBen Borke ("Boike Decl.")j 2, Ex. 2 at 22, Oct 27, 2017, Docket No
39.) The memo focused on the safety threat posed by "a rapid mflux ofpredatory offenders," and noted
the chiefs concern "about what is on the honzon when the state begms to demnstrtut1onal1ze those
offenders currently bemg held mn [crvl] confinement." (Id.) The chiefproposed "a safe-zone around those
Institutions where potent1al victims are likely to congregate," and explamed that he had "cons1dered
varymg differences meluding 1,000, 1,500 and 2,000 feet and found 1,200 feet to be a good balance m
protectmg the public's mterest while still allowmg areas where predatory offenders may reside " (Id. at
23.)

At the first readmg ofthe Ordmance, the pohce chiefs presentation meluded a "detailed account of
predatory offenders and the nsks and danger to our commumty" (Bmke Deel. ,i 1, Ex 1 at 13.) Three
council members spoke----one supporting ofthe Ordinance, and two wondenng 1fit could be stncter-and
a fourth voted to second the mot10n to approve the reading. (Id) There was an opportumty for pubhe
comment at the second reading, but no one spoke (Bmke Deel ,i 3, Ex 3 at 29 ) The Ordmance was
approved without further deliberat10n (Id)Neither the memo nor the meetmgmmutes reflect the City's
reasonmg for mcludmg group homes m the Ordinance or discuss1on ofmncludmg offenders who
vctmm1zed adults without mdrvdualzednsk assessment.

As enacted, the Ordnance prohibits any designated offender from living within 1200 feet ofschools,
hcensed day care centers, and state licensed residential care or housmg with services establishments (City
Code§ 97.03(A)) It also prohibits rentmg to such an offender (Id § 97.04.) Violations ofthe Ordmance
may result in "a misdemeanor or admm1stratrve c1tat1on." (Id § 97.03(D).) It excepts certam offenders
mmors, those who offended and were convicted as mmors, those hvmg with family, those domtciled m a
restncted area pnor to the Ordmance's enactment, and those domiciled m an area that becomes restncted
due to a new facility (Id § 97 03(E))Based on a map provided by the City, Evenstad estimates that the
restnct1ons cover approximately 90% ofthe total area and as much as 95% ofthe residential area ofthe
cIty (See Nckutas Decl., Ex 1 at 5 ) The City submts that there are 69 rental units mn unrestncted areas
(Second Deel ofBen Boike ("2d Boike Dec ")] 5.) The City does not dispute *1092 Evenstad's claim
that 60 ofthose unuts are m a buldmgthat, as a matter ofpohey, does not rent to felons

The Ordmance does not define "designated offender," but 1t defines "predatory offender"by reference to
two other sources
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Any person who [I] is required to register as a predatory offender under [Minnesota Statute) §
243.166, or [2] has been convicted of a designated sexual offense, regardless ofwhether the
adjudication has been withheld, in which the victim of the offense was less than 16 years of age.

(City Code§ 97.02.) Thus, the first category includes anyone who is required by the state ofMinnesota to
register as a sex offender. Notably, the Minnesota registration requirement applies to offenders who
victimized adults. See Minn. Stat. § 243.166, subd. 1 b. The Minnesota registration requirement generally
persists for ten years after an offender's release from confinement; as such, the Ordinance's residency
restrictions apply to individuals in this category for ten years after their release. SeeMinn. Stat.§ 243.166,
subd. 6. The second category includes anyone convicted ofa "designated sexual offense" against a victim
less than 16 years of age. The Ordinance defines "designated sexual offense" to include several state
crimes, including first through fourth degree criminal sexual conduct, solicitation of children, incest,
indecent exposure, or any of three child pornography crimes. (City Code§ 97.02.) There is no time
limitation for individuals in this category; as such, the Ordinance's residency restrictions for offenders
who victimize children under 16 apply for life. See id.

Evenstad, 52, falls into the first category: he was convicted in 1999 ofFirst Degree Criminal Sexual
Conduct using force or coercion and causing personal injury to an 18-year-old victim. (Nickitas Deel. ii 3,
Ex. 2 (Deel. ofThomas Evenstad ("Evenstad Deel.") ) ] 2, Sept. 29, 2017, Docket No. 17.) On August 21,
Evenstad was released from jail and moved into an apartment in a West St. Paul residence. (See id.3.)
Three days later, City police informed Evenstad's landlord that Evenstad was prohibited from living there
and warned both that they would be subject to criminal charges if Evenstad did not vacate by September
5. (Id. ,i,i 5-6.) The building is within 1200 feet ofat least one day care center and two group homes.
(See Nickitas Deel. ,i 3, Ex. 3 at 1.)

On August 31, Evenstad filed a pro se complaint and motion for preliminary injunction. (Comp!., Aug.
31, 2017, Docket No. 1; Mot. for Prelim. Inj ., Aug. 31, 2017, Docket No. 3.) The next day, police agreed
to give Evenstad until September 30 to vacate the duplex. (Evenstad Deel. ,i 11.) After obtaining counsel,
Evenstad filed the Motion for a Temporary Restraining Order and Preliminary Injunction that is now
before the Court. (Ex Parte Mot. for Prelim. Inj., Sept. 29, 2017, Docket No. 13.)

DISCUSSION

I. STANDARD OF REVIEW
1,2 The Court considers four factors in determining whether to issue a preliminary injunction: ( 1) the
likelihood that the moving party will succeed on the merits, 1093 (2) the threat of irreparable harm to
the moving party, (3) the balance ofharms as between the parties, and (4) the public interest. See Grasso
Enters., LLC v. Express Scripts, Inc., 809 F.3d 1033, 1036 n.2 (8th Cir. 2016) (citing Dataphase Sys., Inc.
v. CL Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981) (en bane)). "At base, the question is whether the
balance ofequities so favors the movant that justice requires the court to intervene to preserve the status
quo until the merits are determined." Dataphase, 640 F.2d at 113.

II. LIKELIHOOD OF SUCCESS ON THE MERITS
3,4,5,6 "In balancing the equities no single factor is determinative." Dataphase, 640 F.2d at 113. As such,
likelihood of success "must be examined in the context of the relative injuries to the parties and the
public." Id. However, likelihood of success on the merits is the most significant factor in considering a
preliminary injunction. SJ. W ex rel. Wilson v. Lee's Summit R-7 Sch. Dist., 696 F.3d 771, 776 (8th Cir.
2012).

A. Required Showing
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7,8,9,10 The likelihood of success factor ordinarily requires the moving party to prove only a "fair chance
of prevailing," which may mean "something less than fifty percent." Planned ParenthoodMinn., ND.,
S.D. v. Rounds, 530 F.3d 724, 730 (8th Cir 2008) (en bane). When the matter at issue is a law that was
the product of "government action based on presumptively reasoned democratic processes," however, the
moving party must show that they are "likely to prevail on the merits." Id. at 732-33. With a city
ordinance, the question is "to what extent the challenged action represents 'the full play of the democratic
process.' "Id. at 732 n.6 (quoting Able v. United States, 44 F.3d 128, 131-32(2d Cir. 1995) ); see
also Johnson v. Minneapolis Park & Rec. Bd., 729 F.3d l 094, 1098 (8th Cir. 2013) (applying the "likely
to prevail" standard to a park board's speech restriction).

Evenstad alleges that the Ordinance was passed by a unanimous vote of the City Council, signed by the
previous mayor, and enforced under the current mayor, and that others in the City's government assisted
in developing it. (Comp1. /] 12-14.) The City submits evidence of the first and second readings of the
Ordinance at council meetings and documents circulated prior to the first reading. (Boike Deel. 11 1-3,
Ex. 1-3.) The Court finds that the Ordinance was enacted pursuant to a "presumptively reasoned
democratic processes," if not a terribly deliberative one. As such, Evenstad bears the burden ofshowing
that he is "likely" to prevail on the merits.

B. The Ex Post Facto Clause
In support ofhis Motion for Preliminary Injunction, Evenstad argues that the Ordinance's restrictions on
all "designated offenders," regardless of date of offense, are retroactive punishment prohibited by the
Constitution's Ex Post Facto Clause.

11,12 Sex offender registration laws do not violate the Ex Post Facto Clause if they establish civil
proceedings rather than criminal punishment. Smith v. United States, 538 U.S. 84, 92, 123 S.Ct. 1140, 155
L.Ed.2d 164 (2003). To determine whether a law is civil or criminal, the court must ask: (1) Did the City
intend to impose punishment? (2) If not, is the law "so punitive either in purpose or effect" as to negate
the City's intention that it be civil? Id. (quoting Kansas v. Hendricks, 521 U.S. 346, 361, 117 S.Ct. 2072,
138 L.Ed.2d 501 (1997)) (internal quotation marks omitted). Five factors, though neither exhaustive nor
dispositive, are relevant to analysis of *J094whether a law is punitive in effect. Id. at 97, 123 S.Ct.
1140 (citing Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-169, 83 S.Ct. 554, 9 L.Ed.2d 644
(1963) ). Courts must ask "whether, in its necessary operation, the regulatory scheme: has been regarded
in our history and traditions as a punishment; imposes an affirmative disability or restraint; promotes the
traditional aims ofpunishment; has a rational connection to a nonpunitive purpose; or is excessive with
respect to this purpose." Id.

1. The Eighth Circuit
The Eighth Circuit has twice applied Smith to resolve Ex Post Facto challenges to sex offender residency
restrictions, in both instances upholding the challenged laws.

First, in Doe v. Miller, the Eighth Circuit upheld an Iowa statute prohibiting sex offenders who had
victimized minors from residing within 2000 feet of a school or day care. 405 F.3d 700, 704 (8th Cir.
2005). It concluded that the statute was not punitive because the legislature's intent was to protect the
health and safety oflowa citizens. Id. at 718-19. It then applied the five Smith factors to conclude that the
law was not so punitive in effect as to negate the legislature's intent. Id. at 719-23. First, it rejected the
argument that the residency restrictions amounted to the historical punishment of "banishment" because
they did not "expel" offenders from the restricted areas altogether. Id. at 719--20. It did so despite the fact
that the record showed that "the restricted areas in many cities encompass the majority of the available
housing," and in smaller towns even a single facility "can cause all of the incorporated areas of the town
to be off limits" to offenders. Id. at 706 & n.2. Second, it found that the statute's goal of "protecting the
health and safety of children" outweighed its deterrent or retributive effects. Id. at 720. Third, it noted that
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the restrct1ons mmposed less d1sablty or restraint than a c1vl commitment scheme the Supreme Court
had approved. Id. at 721 Fourth, 1t found that the restnctons had a ratonal connect1on to a nonpunut1ve
purpose. Id Lastly, 1t found that the restnct1ons were not excessive Creditmg tnal testimony that
"convicted sex offenders as a class were more hkely to commit sex offenses agamst mmors than the
general populat10n," the court stated that "[t]he absence ofa particulanzed nsk assessment [ ] does not
necessanly convert a regulatory law mto a pumtive measure "Id. at 721

Second, m Weems v Little Rock Polce Department, the Eighth Circmt upheld an Arkansas statute
proh1bitmg certam sex offenders from residmg withm 2000 feet ofa school or day care 453 F.3d l 010,
1012 (8th Cir. 2006). The court began by lookmg to Miller, findmg that:

The Iowa statute differed from the Arkansas law m two pnnc1pal ways. The Iowa statute was
narrower mn that 1t appled only to offenders convicted ofsex offenses agamst mmors, whtle the
Arkansas law apphes to some sex offenses m which adults were victimized. The restnctions of
the Iowa statute affected offenders more broadly, however, because they apphed to every sex
offender convicted ofan enumerated offense, without any mndrvdual1zed assessment.

Id at 1015. Specifically, the Arkansas law applied to offenders who recerved an indrv1dually-ass1gned
nsk level of three ("high nsk") or four ("sexually violent predators") Id at 1012-13. Rusk levels are
assigned by expert examiners, and, for level four offenders, by a sentencmg court. Id. An offender has a
right to request an admmm1stratrve review and, 1funsuccessful, to challenge an assigned nsk level 1n
court. Id at 1013. The Court concluded that the *J095 legislature's mtent was not punutrve, 1n part
because the restnct1on was passed as part ofthe state's overall reg1strat10n scheme Id at 1017 And 1t
concluded that the case-by-case risk assessment process put the Arkansas law "on even stronger
constitut10nal footmg than the Iowa statute." Id at 1017. The court specifically noted that this "fine
tuning of the restncton addresses the principle concern ofthe dssentng judges who believed the Iowa
statute v10lated the Ex Post Facto Clause." Id

2. Persuasive Authority
Lackmg direct support 1n the Eighth CIrcunt, Evenstad turns to analogous cases decided elsewhere m the
intervenmg decade smce Miller and Weems to argue that he 1s hkely to prevail here. While none of these
cases are controllmg, they offer persuasive authonty m support ofthe proposit10n that courts are skeptical
of schemes that are stncter than those upheld mnMiller and Weems.

First, Evenstad cites a S1xth Circuut case holding that Michigan's sex offender statutory regime (which, as
relevant here, prohibited registered sex offenders from lvmng, working, or lo1tering withmn 1000 feet ofa
school) v10lated the Ex Post Facto Clause. Does # 1--5v Snyder, 834 F.3d 696,698, 706 (6th Cir.
2016), reh'g dened(Sept. 15, 2016), cert. denedsub nom Snyder v John Does# 1-5,-U.S. --,
138 S.Ct. 55, 199 L Ed.2d 18 (2017) Like the Arkansas statute mn Weems, the Michigan law apphed to
offenders who v1ctim1zed adults-but the court was concerned that the restnct1ons were based entirely on
the cnme of conviction rather than mdiVIduahzed assessment Id The court expressed particular concern
that the classifications were not appealable. Id at 702-03 It was also concerned about the restnctions on
workmg and loitenng, id at 703, and the lack ofevidence as to the efficacy ofsuch restnctons, d. at
704-05.

Second, Evenstad discusses a Wisconsin dtstnct court case cons1derng an ordmance that restncted
offenders who had victim1zed children from lrvmng wuthn 3000 feet ofa prohibited location (including
schools, day cares, parks, tratls, playgrounds, places ofworship, and athletic fields used by mmors) and
500 feet of each other. Hoffman v Vill ofPleasant Prare, 249 F.Supp 3d 951, 954 (E.D Wis. 2017)
Those not already lvmng mn the Village were banned altogether Id The court called the ordmance "mgh
unprecedented m its pumt1ve effect," id at 958, companng 1t unfavorably to the Iowa and Arkansas
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statutes. Id. at 959-60 (noting in particular the lack of individualized assessment, lack ofexemptions, and
lifetime ban on residency).

Third, Evenstad turns to the Eleventh Circuit that considered a law prohibiting offenders who had
victimized someone under sixteen from living within 2500 feet of a school. Doe v. Miami-Dade Cty.,
Fla., 846 F.3d 1180, 1182-83 (11th Cir. 2017). The court affirmed denial of a motion to dismiss an Ex
Post Facto challenge because the complaint sufficiently alleged that the county law created an affirmative
disability (plaintiffs alleged that their homelessness resulted from the residency restriction) and because
the law was excessive in relation to its stated purpose (it contained no individualized assessment and
applied for life). Id. at 1185-86. The court distinguished the ordinance from a less-severe, time-limited
state residency restriction. Id. at 1186.

Finally, Evenstad cites two state supreme court cases. In Commonwealth v. Baker, the Kentucky Supreme
Court overturned a state law barring all registered offenders from residing within I 000 feet of a school,
playground, or day care. 1096 295 S.W.3d 437, 439-441, 447 (Ky. 2009). The Baker court was
similarly troubled that the statute covered all offenders, regardless of their victim's age, and that it did not
contain any sort of individualized risk assessment. Id. at 444, 446. And in Starkey v. Oklahoma Dep't of
Corr., the Oklahoma Supreme Court held that retroactive application ofa state-law restriction on
residency within 2000 feet oflocations including schools, playgrounds, parks, and day cares violated the
state constitution's Ex Post Facto Clause, in part because the extension took place without any
individualized risk assessments. 305 P.3d 1004, 1026, 1028-30 (Okla. 2013). That said, the Tenth Circuit
reached the opposite conclusion based on the federal Constitution. See Shaw v. Patton, 823 F.3d 556,
576-77 (10th Cir. 2016). That court was not troubled by the lack of individualized assessment, in part
because the plaintiff "has not shown that his own risk ofrecidivism is particularly low." Id.

C. Analysis

1. Intent
13,14, 15 To discern intent, courts "consider the statute's text and its structure to determine the legislative
objective." Smith, 538 U.S. at 92, 123 S.Ct. 1140. "[C]onsiderable deference must be accorded to the
intent as the legislature has stated it." Id. at 93, 123 S.Ct. 1140. Here, the Ordinance states that its purpose
is "to serve the city's compelling interest to promote, protect and improve the health, safety and welfare of
the citizens of the city," with a particular focus on "children and vulnerable individuals." City Code§
97.01. Moreover, while the legislative record shows generalized discussion of the safety risks posed by
offenders, it does not show consideration of the specific risks posed by offenders who victimized adults or
specific dangers posed to vulnerable adults.3 (Boike Deel. ,i,i 1-2, Ex. 1 at 13, Ex. 2 at 22-23.) The
Ordinance is triggered solely by underlying criminal offenses and may result in a criminal misdemeanor,
but it is situated in the "General Regulations" title of the City Code. On the record before the Court, it
appears that the intent of the City Council was to create a civil, nonpunitive regime.

2. Effects
The Court therefore turns to the Ordinance's effects to determine whether they are so punitive in nature as
to negate the City's stated intent. Although the City argues that the 1200-foot restriction in the Ordinance
makes it "less onerous" than the 2000-foot restrictions upheld inMiller and Weems, the Eighth Circuit's
comparison of the Iowa and Arkansas statutes shows that the Court's analysis must go beyond the
distance covered by the restriction. See Weems, 453 F.3d at 1015. The City's Ordinance is in actuality
stricter than either of the two statutes the Eighth Circuit upheld because it consolidates multiple categories
of offenders into one and applies an across-the-board restriction on residency near schools, day care
centers, and group homes to each. As such, new analysis is required.

a. Historically Regarded as Punishment
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16 Under Smth, the first factor 1s whether the nature ofthe Ordmance has been regarded m our history
and traditions as punishment. Miller forecloses Evenstad's argument that the res1dency
restrict1on 1097 1s banishment. The Eighth Circuit focused on the fact that the residency restnctton
m Miller did not prohibit offenders from bemng present dunng the day to hold that 1t was unlike
banishment. 405 F.3d at 719-20 Evenstad acknowledges that the Ordinance does not prohibrt hmm from
bemg present 1n the restncted areas, only from hvmg m them.

b. Traditional Aims of Punishment
17 A related factor 1s whether the Ordmance promotes traditional aims ofpumshment. Evenstad says that
1t advances all three traditional aims ofpumshment: mcapac1tat10n (because 1t keeps offenders away from
certain locations), retnbut1on (because 1ts appl1cat1on is based on pnor acts, not current assessments of
danger), and deterrence (because the goal 1s to avoid recidrvsm). HIs arguments as to deterrence and
retbut1on are foreclosed byMiller, which acknowledged that residency restnct10ns could have a
deterrent or retnbuttve effect, but are nonpuntrve to the extent that they are mtended to protect the pubhc
rather than to reduce the offender's incentive to reoffend through 1mpostt1on ofnegative
consequences. See 405 F.3d at 720; see also Smith, 538 U.S. at 102, 123 S.Ct 1140. Evenstad's
mcapac1tat10n argument 1s umque, but falls m part for the same reason and mn part because offenders are
not restncted from mere presence

c. Affirmative Disability or Restraint
The next factor is whether the Ordmance imposes an affirmative d1sab1hty or restramt. The court
m Miller explamed that the degree ofany d1sab1hty or restramt must be considered m hght of the law's
countervailing nonpunutrve purpose"the greater the legtmmate objective, the more restramt 1s
allowed 405 F.3d at 720-21. The court acknowledged that the Iowa statute "does impose an element of
affirmative d1sab1ltty or restramt," but hoked this factor together with the fourth and fifth factors to
determme whether its degree was perm1ss1ble. Id. Although the Ordmance mcludes group homes on the
hst ofrestncted fac1hties, its overall coverage (and therefore restramt) 1s not necessanly greater than what
was at issue m at least some cities and towns mnMiller. The Court will therefore consider this factor
together with the next two factors.

d. Rational Connection to Nonpunitive Purpose
18 The final two factors, which are closely related, are whether the Ordmance has a rational connection to
a nonpunutrve purpose, and whether 1ts restnctions are excessive wth respect to thus purpose. Evenstad
argues that the Ordmance lacks a rat10nal connect10n to its stated purpose (because 1t does not target
offenders who victmzed minors and 1s not supported by evidence) and 1s excess1ve with respect to the
stated purpose (because the restnctons do not allow for mndrvdualized assessment) To the extent that the
Ordinance 1s coextensive with those upheld by the Eighth Circuit mMiller and Weems, his argument must
fail. But the Ordinance at issue here 1s broader in Important ways 1t 1s intended to protect more than just
minors, 1t restncts offenders who victim1zed adults without an mdrvdual1zed case-by-case assessment,
and 1t restncts residency near group homes. As such, thoughMillerand Weems certamnly guide the Court's
analysis ofthese factors, they do not command an outcome.

The stated purpose ofthe Ordmance 1s "to serve the city's compellmg mterest to promote, protect and
1mprove the health, safety and welfare of the citizens of the city," particularly "children and
vulnerable *1098 mdiv1duals" City Code§ 97.01. The record shows that the Ordmance was designed to
address the City's concerns that predatory offenders "tend to change neighborhood character overnight,"
and that a "rapid mflux" ofsuch offenders "can quickly degrade a commumty's sense ofsafety." (Boike
Deel. 4112, Ex. 2 at 22.) This focus on "character" and "sense of safety" rather than actual safety 1s
questionable, and even the reasonable goal ofprotectmg vulnerable adults and the commumty wnt large
1s s1gn1ficantly broader than the nonpumt1ve purpose ofthe statutes affirmed by the Eighth Ctrcmt
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in Miller and Weems. See Miller, 405 F.3d at 721 ("minimizing the risk ofrepeated sex offenses agamst
minors"); Weems, 453 F.3d at 1017 ("minimizing the risk ofsex crimes against minors").

19 Admittedly, however, it is similar to a purpose affirmed as legitimate in Smth: "public safety, which is
advanced by alerting the public to the risk ofsex offenders in their communut[y]." 538 U.S. at 103, 123
S.Ct. 1140. And states may make "reasonable categorical judgments that conviction ofspecified crimes
should entail particular regulatory consequences," including registration and notification. Id But the City
has pointed to no case-in the Eighth Circuit or anywhere else-where a court held that residency
restrictions were rationally connected to so broad a purpose as "promot[ing], protect[ing] and improv[ing]
the health, safety and welfare ofthe citizens ofthe city."

Perhaps it is possible to read a more limited purpose to the Ordinance: protecting the safety of"children
and vulnerable individuals." But even this more limited purpose is broader than that ofthe statutes
in Miller and Weems-and the City has not cited-any cases where a court upheld a law restricting
offenders from residing near group homes. Nor did the City consider any evidence that the same sort of
"temptation and opportunity" posed by contact between children and sex offenders who victimized
children, See Miller, 405 F.3d at 720, is posed by contact between vulnerable adults and sex offenders of
all types.

But with all that said, the Supreme Court has noted that a law "is not deemed punitive simply because it
lacks a close or perfect fit with the nonpunitive aims it seeks to advance." Id (distinguishing cases where
the nonpunitive purpose is a "sham ormere pretext). Evenstad does make a colorable argument that
there is no rational connection between the stated nonpunitive purpose ofprotecting children and
vulnerable individuals and the Ordinance's across-the-board residency restrictions, 1099 particularly in
light ofthe City's consideration of''neighborhood character." But he has not demonstrated that he is likely
to prevail in making the case that the City's stated purpose is a sham or pretext.

e. Excessive in Relation to a Nonpunitive Purpose
20 Evenstad's case that the Ordinance is excessive in relation to its stated purpose, however, is strong.
First, like the Arkansas statute in Weems, theCity's Ordinance is harsher than the Iowa law because it
includes offenders who victimized adults. Second, like the Iowa statute inMiller, the City's Ordinance is
broader than the Arkansas law because it applies to every sex offender convicted ofan enumerated
offense without any individualized assessment Third, unique among the laws considered in the cases
cited by the parties, the Ordinance includes group homes among the restricted facilities.

With regard to the first two points, it is true that Weems forecloses Evenstad's suggestion that the
Ordinance is excessive merely because it restricts offenders who victimized adults. See 453 F .3d at 1015.
But it is also true that a crucial aspect ofholding such a restriction constitutional is that an individualized
assessment is required. Id This is particularly relevant in an Ex Post Facto challenge, because an across
the-board restriction is directly tied to an offender's prior conviction, not to any present threat to
community safety. That is why the Arkansas law's appealable individualized assessment, and the resulting
application ofrestrictions to only the most dangerous offenders, put it "on even stronger constitutional
footing" than the Iowa statute. Id at 1017. Like the Eighth Circuit, other circuit courts have stressed the
importance ofindividualized assessment, treating laws containing across-the-board restrictions with
skepticism. See Miami-Dade Cty., 846 F.3d at 1185; Snyder, 834 F.3d at 702, 705. Indeed, ofthe four
persuasive cases the City cites for support, only two (both from New York) discuss laws restricting
offenders who victimized adults-and those laws included individualized assessments. Wallace v. New
York, 40 F.Supp.30 278, 325 (E.D.N.Y. 2014);°Matter ofDevine v. Anmucci, 150 A.D. 3d 1104, 56
N.Y.S.3d 149 (2017).7
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The Minnesota sex offender regime already requires an end-of-confinement risk assessment to determine
whether an offender has a low, moderate, or high risk ofreoffense. Minn. Stat. $ 244.052, subd. 3.
Offenders have a limited right to request review ofthe assessment, though not to appeal it to a
court. See id. at $ 244.052, subd.3(@). It us undisputed that the Ordinance does not take that assessment
mto account. The City argued at the hearing on this motion that even offenders assigned the lowest risk
level pose at least some safety risk, but under Minnesota law all released offenders must be assigned to
one of these three risk levels. See id As such, the fact that an offender is not adjudicated zero-risk is a
direct result of the crime of *1100 conviction. Even though the Ordmance does except certain offenders
from its restrictions, neither the Ordinance nor the record of its enactment reflect any consideration of
whether or how the City should take mto account the state's risk assessment. The fact that the Ordinance
does not do so-let alone the fact that the City did not even consider whether 1t shouldcuts strongly in
Evenstad's favor.

21 With regard to the third point, including group homes among the restricted facilities significantly
increases the degree ofrestraint. The City's map ofrestricted areas reveals that there are 36 such facilities
in the City and six more within 1200 feet ofits boundaries. Entire swaths of the City are restricted only
due to group homes, not schools or day care facilities. As such, this factor expands the restraint on
offenders in a manner, ifnot a degree, that has not been considered by the Eighth Circuit. Although
the Miller court acknowledged that the Iowa statute severely restricted lvmg options for offenders, 1t did
so as a side effect of its necessary operation. Here, by contrast, the Ordinance's restrictions on residency
near group homes are outside the traditional operation ofthese sorts ofstatutes-and the resulting
expansion in coverage is more remimscent ofthe complete ban in Pleasant Prairie than the incidental
effect in Miller or Weems. Again. neither the Ordinance nor the record of its enactment reflect any
consideration ofwhether or how the City should take into account the unique nature ofgroup homes. This
fact, too, cuts in Evenstad's favor.

Relatedly, the fact that Smith, Miller, and Weems all deal with state statutes and not city ordinances is
worthy ofmention. Again, in each instance the restrictions were part and parcel of the state's broader
regularly regime-not a piecemeal addition layered on top. The Weems court specifically cited the fact
that the residency restriction was enacted as part ofa bill relating to registration as evidence of its
nonpunitive nature. 453 F.3d at 1017. And the persuasive authority reviewed above reveals that courts are
generally more skeptical of local restrictions than statewide restrictions. See, e.g., Miami--Dade Cty., 846
F.3d at 1185-86 (distinguishing a more-restrictive county ordinance from the state regime and
overturning it); cf Wallace, 40 F.Supp.3d at 324-25 (distinguishing more-restrictive county and town
restrictions from the state regime and upholding them). This fact also cuts narrowly in Evenstad's favor.

Finally, the Court notes that Evenstad has submitted some recent evidence that sex offender residency
restrictions are ineffective at preventing recidivism. The City 1s ofcourse correct that such research is
insufficient to justify a holding that Evenstad is likely to prevail in an effort to overturn the state regimes
upheld by the Eighth Circuit. But the evidence does lend support to Evenstad's case that the City's more
restrictive Ordinance is excessive in relation to its stated purpose.

***
In sum, although the two factors related to whether the Ordinance takes the form oftraditional
punishment cut in favor of the City, the three factors related to whether the Ordinance's restrictiveness is
rationally related to its purpose cut in favor ofEvenstad. Although it is a close call], the Court finds that
Evenstad is likely to prevail on the merits.

III. OTHER FACTORS
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The other three factors the Court considers in determining whether to grant a preliminary injunction are:
(2) the threat of irreparable harm to the moving party, 1101 (3) the balance of harms, and (4) the public
interest. Dataphase, 640 F.2d at 114.

22 Evenstad argues that he will suffer irreparable harm absent an injunction because he will likely be
forced into homelessness, may lose his job, and could even go back to prison for a probation violation.
The City concedes that eviction can be an irreparable injury when a party faces "the real threat of
homelessness." Greer v. Mehiel. No. 15-CV-6119, 2016 WL 828128, at9 (S.DN.Y Feb. 24, 2016), but
disputes that such a threat exists here. In support, it submits evidence that there are 69 rental properties in
the City available to designated offenders. (2d Boike Decl. at ] 5.) That fact nicely makes Evenstad's case
that there are few places for him to live. Evenstad takes it further by noting that he contacted the 60-unit
building the City lists as available and found that, in addition to being cost-prohibitive, it does not allow
convicted felons to rent. The Court finds that Evenstad has shown he would suffer irreparable harm
absent an injunction.

23 Next, Evenstad argues that the balance of harms is in his favor because the City would not suffer any
harm from an injunction because his homelessness would be worse for the City than his residency there.
The City responds that barring it from enforcing the Ordinance against Evenstad would undermine not
only its health and safety goals, but its very authority to govern.8 Because the Court believes Evenstad has
shown that he is likely to prevail on the merits, it finds that the balance of harms cuts narrowly in
Evenstad's favor.

24 Similarly, the public interest factor turns almost entirely on resolution of the merits-Evenstad says
that all citizens have an interest in overturning unconstitutional laws, while the City says that the public
has an interest in enforcing those that are constitutional. The City additionally quotes Weems for the
straightforward proposition that the public has an interest in protecting children from predatory offenders.
Even though that case says nothing about vulnerable adults, this point is sufficient for the Court to find
that the public interest factor cuts narrowly in favor of the City.

Due to the risk of irreparable harm absent an injunction, however, the Court finds that these equities are
strongly in Evenstad's favor. Because Evenstad is likely to succeed on the merits and the equities are
strongly in his favor, the Court will grant his Motion for a Preliminary Injunction.

IV. SECURITY
25,26 Federal Rule ofCivil Procedure 65(c) states that the Court "may issue a preliminary injunction ..
only if the movant gives security in an amount that the court considers proper to pay the costs and
damages sustained by any party found to have been wrongfully enjoined or restrained." The "amount of
the bond rests within the sound discretion of the trial court and will not be disturbed on appeal in the
absence of an abuse of that discretion." Stockslager v. Carroll Elec. Coop. Corp., 528 F.2d 949, 951 (8th
Cir. 1976). "Courts in this circuit have almost always required a bond before issuing a preliminary
injunction, but exceptions have been made where the defendant has not objected 1102 to the failure to
require a bond or where the damages resulting from a wrongful issuance of an injunction have not been
shown." Richland/Wilkin Joint Powers Auth. v. US. Army Corps ofEngr's, 826 F.3d 1030, 1043 (8th Cir
2016) (citations omitted). The City has not objected to waiver of the bond requirement nor demonstrated
any costs or monetary damages that may result from issuance of the injunction. Moreover, Evenstad seeks
to vindicate an important constitutional right. Under the circumstances, the Court will exercise its
discretion to waive Rule 65(c)'s bond requirement. If the City wishes to object, the Court will consider its
motion and argument.

V. CONCLUSION
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Thus case presents a close call, primarily because ofthe Eighth Circuut precedents that guide the Court in
thus case. But the Court finds simply that West St. Paul has gone too far in the sweep of its Ordinance. No
one disputes that a city has a strong interest in protecting its citizens. Indeed, a more narrowly drawn
ordinance would likely pass constitutional muster. The addition ofgroup homes to the restricted areas and
the lack of individualized assessments as to risk, in the Court's view, severely impact the rights of
Evenstad and others affected by the Ordinance and doom this set ofrestrictions.

ORDER
Based on the foregoing, and all the files, records, and proceedings herein, IT IS HEREBY
ORDERED that:

l. Plaintiffs Motion for Preliminary Injunction [Docket No. 13] is GRANTED.

2. The security requirement ofFederal Rule ofCivil Procedure 65(c) is waived.

Footnotes
l Evenstad's initial pro se Complaint also alleged that the Ordinance violates the Equal Protection Clause
and his procedural and substantive due process rights. Because Evenstad did not advance these arguments
in support ofthis motion, the Court declines to consider them at this time, but does not consider them
waived.
2 The prohibition on residency applies to "any designated offender." (City Code§ 97.03(A).) So does the
provision that applies to landlords. (Id. § 97.04(C).) But the exceptions section exempts certain "predatory
offender[s]." (Id. § 97.03(E).) And the City Council's summary ofthe Ordinance says it applies to "new
predatory offenders." (Nickitas Deel., Ex. 1 at 4.) The City stated at the hearing on this motion that the
difference is ofno legal significance.
3 Curiously, before turning to public safety, the police chiefdescribed predatory offenders and Group
Residential Housmg facilities together as "forces which ... tend to change neighborhood character
overnight," and noted the "adverse impact" of the "growing number" ofsuch facilities. (Boike Deel. ff l-
2, Ex. 1 at 13, Ex. 2 at 22-23.)
4 Cf Vasquez v. Foxx, No. 16-CV-8854, 2016 WL 7178465, at 5 (N.D. Ill. Dec. 9, 2016) ("protecting
children from convicted sex offenders"); Duarte v. City ofLewisville, 136 F.Supp.3d 752, 775 (E.D. Tex.
2015), affd sub nom. Duarte v. City ofLewisville, Texas, 858 F.3d 348 (5th Cir. 2017), cert. denied sub
nom. Duarte v. City ofLewsville, Tex., U.S., 138 S.Ct. 391, 199 L.Ed.2d 281
(2017) (advancing "public safety and protection ofthe City's most vulnerable citizens, its children").
5 The City advanced this more limited purpose at the.hearing on this motion, noting that an individual
may be convicted offirst degree criminal sexual assault under one oftwelve subcomponents if he or she
causes personal injury to a victim and knows or has reason to know that the victim is mentally impaired,
mentally incapacitated, or physically helpless. SeeMinn. Stat.§ 609.342(e)(ii). But the Ordinance does
not distinguish the subcomponents ofSection 609.342, or ofany other predicate crime. As such, it is hard
to see how the subcomponents ofany particular crime ofconviction play any role in determining whether
the Ordinance's across-the-board restrictions on all offenders are rationally connected to the purpose of
protecting vulnerable adults.
6 "Because the State registration requirements, and, by extension, the County and Town residency
restrictions, rely on a 'particularized risk assessment' to ensure that the 'length and extent of such
regulations are tailored to this end, they are 'not excessive' " Id. (quoting Weems, 453 F.3d at 1017).
7 At the hearing on this motion, the City cited Devine as an example ofa court upholding the application
ofa residency restriction to a level-one offender against an Ex Post Facto challenge, but the offender at
issue there victimized a minor and the state law that applied to him restricted only offenders who
victimized minors and level-three offenders who victimized adults. 150 A.D. 3d at 1105; N.Y. Exec. Law
§ 259-c(14).
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8 The City also argued that Evenstad would not suffer harm absent an injunction because the unit he was
hving m was an illegal rental unit. Evenstad does not dISpute that this was the case at the time ofthe
City's filing, and the City does not dispute that it is no longer true. Because Evenstad is legally in the unut
now, the Court considers this fact ofno moment.
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11 ORDER

Patrick Werner, a sex offender who is now incarcerated,
challenges municipal ordinances that restricted where he
could reside while he was on parole. The district court entered
summary judgment for the City. Because the ordinances
do not impose retroactive punishment and Werner was not
deprived of due process, we affirm the judgment.

(2)

Municipal ordinances that restricted where sex
offender could reside while he was on parole did
not violate Ex Post Facto Clause, even though
ordinances were enacted after he was convicted,
where ordinances had no retroactive effect, and
$500 penalty for violating ordinance was minor.
U.S. Const. art. 1, § 9, cl. 3.

Constitutional Law ;= Classification and
registration; restrictions and obligations

Mental Health Effect of assessment or
determination; notice and registration

City sex offender residence board's denial of
sex offender's requests to reside at one specific
residence while on parole did not violate his
procedural due process rights, where board gave
offender several hearings for individualized risk
assessments, and eventually city changed its
residency restrictions to categorically exempt
halfway house where he wanted to live. U.S.
Const. Amend. 14.

Our decision in Werner's prior appeal recounts his struggle to
secure housing as a sex offender. See Werner v. Wall, 836 F.3d
751 (7th Cir. 2016). As relevant here, Werner was convicted in
1999 of second-degree sexual assault of a child and attempted
child enticement. Since being paroled initially in 2004, he has
been reincarcerated at least four times for violating conditions
of supervision. When Warner has not been incarcerated, his
probation officers have required him to live in Brown County
(Wisconsin), the county where he was convicted. See id at
754; Wis. Stat. § 301.03(20)(a)(l). But Werner's housing
options there have been limited since 2007, when the City of
Green Bay enacted residency restrictions for sex offenders.
See Green Bay Mun. Code§ 27.620 (repealed). The relevant
ordinance prohibited sex offenders from residing within 2,000
feet of certain designated places where "children are known to
congregate." It exempted residences that offenders share with
relatives, and it contained procedures for seeking additional
exemptions from the City's Sex Offender Residence Board.

On several occasions from 2009 to 2012, Werner sought
permission to live at a particular halfway house within
the restricted area. Each time the Sex Offender Residence
Board, after a hearing, denied Werner's request. These denials
affected Werner most significantly beginning in March 2010,
when his inability to find appropriate housing resulted in his
being detained in the Brown County Jail for more than a year



beyond his scheduled release date. During that period, Werner
was let out of jail for four hours each weekday to look for
housing and employment, yet not until July 2011 did Werner
finally secure housing in Bellevue, a village just outside of
Green Bay. In 2012 Green Bay replaced its ordinance with a
similar one that categorically exempts halfway houses from
the residency restrictions. Green Bay Mun. Code § 27.622.
Werner later moved to the halfway house in Green Bay, where
he lived until his most recent parole revocation in January
2013.

Werner alleges in this suit under 42 U.S.C. § 1983 that
the application of these ordinances to him violates both the
ex post facto clause of the Constitution and his right to
procedural due process. A magistrate judge, presiding by
consent, entered summary judgment for the City. The judge
ruled that although the ordinances applied "retroactively to
his convictions," that did not pose an ex post facto problem
because the effects of the ordinance were not punitive. See
Smith v. Doe, 538 U.S. 84, 92-106, 123 S.ct. 1140, 155
L.Ed.2d 164 (2003). The judge also rejected Werner's due
process claim, reasoning that he was not entitled to due
process regarding the enactment of the ordinances, see Conn.
Dept of Pub. Safety v. Doe, 538 U.S. 1, 7-8, 123 S.Ct. 1160,
155 L.Ed.2d 98 (2003), and Werner's hearings before the
Sex Offender Residence Board comported with the basic
requirements of due process, i.e., notice and an opportunity to
be heard, see Goss v. Lopez, 419 U.S. 565,579, 95 S.Ct. 729,
42 L.Ed.2d 725 (1975).

On appeal Werner maintains that the ordinances are
impermissible ex post facto 12 laws and violate his right
to procedural due process. But we recently rejected nearly
identical arguments in Vasquez v. Foxx, No. 17-1061, 895
F.3d 515, 2018 WL 3372403 (7th Cir. July 11, 2018). In
Vasquez we considered a challenge to an Illinois statute that
made it a felony for a sex offender to live within 500 feet
of a day-care home. Id at 517-18, at * 1 After noting that
"a statute is not an impermissible ex post facto law unless
it is both retroactive and penal," id. at 520-21, at 3 (citing
United States v. Leach, 639 F.3d 769, 773 (7th Cir. 2011)
), we explained that the Illinois statute raised no ex post

Footnotes

facto concerns because it had no retroactive effect at all;
it applied "only to conduct occurring ajier its enactment
i.e., knowingly maintaining a residence within 500 feet of
a child day-care home or group day-care home," id After
considering the factors in Smith, we added that the statute
was not punitive. Id at 520-23, at *3-5. And responding
to the plaintiffs' procedural due-process argument that the
statute was enforced against them without a hearing to assess
whether they actually posed a threat to children, we concluded
that no hearing was required because the statute applied to
"all child sex offenders regardless of their individual risk of
recidivism." Id at 524, at *6.

[I I Werner's challenges to the Green Bay ordinances fail for
the same reasons. That the City of Green Bay enacted the
ordinances after Werner's convictions does not pose an ex
post facto problem because the ordinances have no retroactive
effect. See id at 520-51, at 3. Moreover, the penalty for
violating the ordinance-a $500 fine-is minor compared to
the possible three-year prison sentence faced by the plaintiffs
in Vasquez, underscoring that the Green Bay ordinances were
not punitive. Id at 520-23, at 3-5.

[2] Likewise, Werner is wrong when he asserts that the
Board's denial of his requests "to reside at one specific
residence ... requires a finding of [the] denial of due process."
Werner is not entitled to any "hearing for an individualized
risk assessment." See id at 524, at *6; see also Conn.
Dept of Pub. Safety, 538 U.S. at 4, 123 S.Ct. 1160. Yet
here the Sex Offender Residence Board gave Werner several
such hearings, and eventually the City changed its residency
restrictions to categorically exempt the halfway house where
Werner wanted to live. Moreover, Werner does not articulate
any coherent argument for why he thinks the Boards
procedures were inadequate.

AFFIRMED

AII Citations

743 Fed.Appx. 10

* We agreed to decide this case without oral argument because the briefs and the record adequately present the facts and
legal arguments, and oral argument would not significantly aid the court. See Fed. R. App. p 34(a)(2)(C)
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Synopsis
Background: Convicted child sex offenders required to register as sex offenders and comply with state
res1dential restnct1ons brought § 1983 action agamst city and state's attorney allegmg that amendment to
state residency statute violated the Ex Post Facto Clause, the Fifth Amendment's Takmgs Cause, and the
Fourteenth Amendment's Due Process Clause. The Uruted States DIstnct Court for the Northern Distnct
ofIll1no1s, Amy J. St. Eve, J., 2016 WL 7178465, granted defendants' motion to dsmuss. Plamtuffs
appealed.

Holdings: The Court ofAppeals, Sykes, Crcut Judge, held that:
l city was not proper defendant;
2 residency restnctions did not implicate Ex Post Facto Clause;
3 offenders failed to exhaust admmistrat1ve remedies with respect to takmgs claim;
4 residency restrictions did not constitute a taking;
S residency restnctrons dud not violate procedural due process, and
§_ residency restncttons did not violate substantive due process.

Affirmed.

West Headnotes (15)

1 Civil Rights Cnminal law enforcement; pnsons
City could not be held liable on convicted child sex offenders' § 1983 claims for violations ofdue process,
the Talangs Clause, and the Ex Post Facto Clause based on city pohce officers' enforcement of state law
prohibiting offenders from res1dung within 500 feet ofday-care home, where police department did not
enforce a city ordmance or other municipal policy, and offenders failed to establish causal connection
between city's momtonng of sex offenders' compliance with state law and offenders' alleged
constitutional injury U.S. Const. art. 1,$9, cl. 3; 42 U.S.C.A § 1983, 720 Ill. Comp. Stat. Ann 5/11
9.3(b-10).
l Civil Rights Governmental Ordmance, Policy, Practice, or Custom
A municipality 1s subject to $ 1983 lab1lty only 1f one of its polc1es caused a constitutional 1nyury. 42
U.S.C.A. $ 1983
3 Civil Rights Governmental Ordmance, Pohcy, Practice, or Custom
The official polcy analysis required for determining municipal l1abluty under§ 1983 isolates ultimate
responsibility for a claimed constitutional volat1on, distinguishing the acts ofa municipality from the acts
of its employees. 42 U.S.C A.§ 1983.
4 Civil Rights Governmental Ordmance, Pohcy, Practce, or Custom
A municipality's enforcement ofa state law does not constitute an actionable official pohcy, for purposes
ofmumcipal liab1hty under§ 1983. 42 U.S.C.A. § 1983.

Constitutional Law Punishment m general
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Ex Post Facto Clause forbids retroactive pumshment, that 1s, the 1mpos1t10n ofpumshment more severe
than the pumshment assigned by law when the act to be pumshed occurred.US. Const art 1, § 9, cl 3
§. Constitutional Law Penal laws m general
A statute Is not an 1mpermusstble ex post facto law unless rt 1s both retroactive and penal. U.S. Const art
1, $9,cl. 3
1 Case that cites thus headnote
1 Constitutional Law Sex Offenders
Mental Health Sex offenders
Amendment to Ill1no1s statute 1mposmng res1dency restncttons on convicted chuld sex offenders was not
retroactive, and thus did not imphcate the Ex Post Facto Clause, even though amendment applied to
offenders who were convicted ofchild sex offenses before amendment was adopted, its reqmrements and
any crimmal penalty apphed only to conduct occumng after its enactment, 1.e, knowmgly mamtammg a
residence within 500 feet ofa child day-care home or group day-care home. U.S. Const. art. 1,9, cl
3; 720 Ill. Comp. Stat. Ann. 5/11-9 3(b-10).
2 Cases that cite this headnote
~ Constitutional Law Sex Offenders
Mental Health Sex offenders
Amendment to Illinois statute prohibiting convicted chtld sex offenders from residing withm 500 feet of
day-care homes was nonpunutrve crvl regulatory scheme, and thus did not imphcate the Ex Post Facto
Clause, where statute merely kept child sex offenders from lvng mn very close proximity to places where
children were likely to congregate, but did not force them to leave the1r communities, statute did not
control any other aspect ofoffenders' lives and thus did not resemble the comprehensive control of
probation and supervised release, and statute Imposed no physical restramt and so did not resemble the
pumshment ofIIDpnsonment. U.S. Const. ant. 1,$ 9, cl. 3; 720 Ill. Comp. Stat. Ann. 5/11-9.3(b-10).
1 Case that cites thus headnote
9 Eminent Domain Conditions precedent to action; ripeness
Convicted chld sex offenders faled to exhaust administratrve remedies wIth respect to clamm against
state's attorney challengmg statute 1mposing residency restrictions on offenders prohibrtmng them from
residing withm 500 feet ofchild day-care home as volatmng the Fifth Amendment's Takmgs Clause,
where offenders fatled to seek damages m state court. U S. Const. Amend. 5; 720 Ill. Comp. Stat. Ann.
5/11-9.3(-10).
10 Eminent Domain Conditions precedent to actwn. npeness
To exhaust a takmgs claim, the plaintiff must seek rehef in state court unless domg so would be
futile. U.S. Const. Amend 5.
11 Eminent Domain Cnmmal Justice m general
Amendment to Illinois statute 1mposmg residency restrictions on convicted child sex offenders was not a
takmg for which offenders were entitled to compensat10n under the Fifth Amendment; although offenders
could not reside within the 500-feet of child day-care homes, offenders were left with broad market to
sell or sublease their residences at full market value, and because amendment was effective when
offenders purchased home and leased apartment, its terms were necessanly part of any property-nghts
expectat10ns they could have held. U.S Const. Amend. 5, 720 Ill Comp. Stat. Ann. 5/11-9.3(b-10).
12 Eminent Domain What Constitutes a Takmg: Pohce and Other Powers Distmgmshed
Factors to be considered m determmmg whether a regulatory takmg has occurred mclude ( 1) the nature of
the government action, (2) the severity of its economic impact on the property owner, and (3) the degree
ofmterference with the owner's reasonable mvestment-backed expectat10ns. U.S Const. Amend. 5.
13 Eminent Domain What Constitutes a Taking; Polce and Other Powers D1stmgmshed
A takmg may more readily be found when mterference with property can be charactenzed as a physical
1nvas1on by government than when mterference arises from some pubhc program adjusting the benefits
and burdens of economic hfe to promote the common good U.S. Const. Amend 5
14 Constitutional Law Classification and reg1strat1on, restrictions and obligations
Mental Health Sex offenders
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Amendment to Illinois statute prohbrtng convicted child sex offenders from res1ding with500 feet of
day-care homes was not unconstitutionally enforced m v10lat10n ofprocedural due process, where statute
placed restrictions on all chld offenders regardless of mndrvdual nsk ofrecidivism, and thus offenders
were not entitled to a heanng for an mndrvdual1zed nsk assessment to determme whether they actually
posed a contmued threat to children.US. Const. Amend. 14, 720 Ill. Comp. Stat. Ann. 5/11-9.3(b-10)
15 Constitutional Law Classification and registration, restnctions and obhgattons
Mental Health Sex offenders
Amendment to Illinois statute prohibiting convicted child sex offenders from residing wthmn 500 feet of
day-care home did not v10late substantive due process, where protectmg children from child sex offenders
was legitimate and compellmg governmental mterest, and creatmg a buffer between a child day-care
home and the home ofa child sex offender could have protected at least some children from harm. U S
Const. Amend. 14, 720 Ill. Comp. Stat. Ann. 5/11-9.3b-10).
1 Case that cites thus headnote

517 Appeal from the United States DIstnct Court for the Northern DIstnct of Illinois, Easter DIV1s1on.
No. 16-cv-8854-Amy J. St. Eve, Judge.

Attorneys and Law Firms

Adele D. Nicholas, Attorney, Law Office ofAdele D. Nicholas, Mark G. Wemberg. Attorney, Law Office
ofMark G. Wemberg, Chicago, IL, for Plamntffs-Appellants.
Paul A. Castiglione, Attorney, Office of the Cook County State's Attorney, Federal Litigation
Division, Andrea Lynn Huff, Attorney, Office ofthe Cook County State's Attorney, Chaka M. Patterson,
Attorney, Office of the Cook County State's Attorney, Civil Actions Bureau, Chicago, IL, for Kimberly
M. Foxx.
Kerne Maloney Laytm, Attorney, Office ofthe Corporation Counsel, Appeals DIvs1on, Ch1cago, IL, for
City ofChtcago.
Before Bauer, Rovner, and Sykes, Circmt Judges.

Opinion

Sykes, Circuit Judge.

Joshua Vasquez and Miguel Cardona are convicted child sex offenders who hve m Chicago and are
required to register as sex offenders and comply with state restnctions on where they may live. For
example, a child sex offender may not knowingly hve withm 500 feet ofa school, playground, or chdd
care center. 720 ILL. COMP. STAT. 5/11-9.3(-5), (bl0). A few years after Vasquez and Cardona were
convicted, Illinois added child day-care homes and group day-care homes to the hst ofplaces mcluded m
the 500-foot res1dental buffer zone. $ 5/11-9.3(b-10) When Vasquez and Cardona updated their sex
offender registrations m August 2016, the Chicago Pohce Department told them they had to move
because child day-care homes had opened up withm 500 feet oftheir residences. The Department gave
them 30 days to come mnto complance with the statute.

Vasquez and Cardona sued the City ofChicago and Kimberly M Foxx, the Cook 518County State's
Attomey,1 seeking rehefunder 42 U.S.C. § 1983 based on four alleged constitutional v10lattons. First,
they clammed that the amendment to the residency statute imposes retroactive punishment mn volaton of
the Ex Post Facto Clause. Next, they alleged that applying the amended statute to them amounted to an
unconstitutional taking ofther property in volat1on of the Fifth Amendment's Takings Clause Fmally,
they asserted two due-process claims, one procedural and one substantive· they complamned that the
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statute 1s enforced without a heanng for an md1v1duahzed nsk assessment and 1s not rat10nally related to a
legitimate state mterest

The d1stnct Judge reJected each claim at the pleadmgs stage and we affirm Under Supreme Court and
circuit precedent, the amended statute 1s neither 1mpermissibly retroactive nor pun1trve, so 1t rauses no ex
post facto concerns. The plamntffs' claim under the Takings Clause fails for two mdependent reasons: 1t 1s
unexhausted and the amendment was adopted before they acquired their homes, so 1t dud not alter their
property-nghts expectations. The procedural due-process claim ts a nonstarter for the straightforward
reason that there 1s no nght to a heanng to establish a fact not matenal to the statute. And the law 1s not
unconstitutional 1n substance 1t easily satisfies rat1onal-bas1s rev1ew.

I. Background
Ilhn01s first adopted res1dency restnct1ons for child sex offenders 1n 2000. Act ofJuly 7, 2000, Pub Act
No. 91-911, 2000 Ill Laws 2051. As ongmally enacted the law prohibited child sex offenders from
knowingly res1ding wthmn 500 feet ofa "playground or a facility provdmng programs or services
exclusively directed toward persons under 18 years ofage." Id. In subsequent years the Illinois legislature
amended the statute to add other places to the list. At issue here 1s a 2008 amendment proh1b1tmg chlld
sex offenders from knowmgly res1dmg withm 500 feet ofa "day care home" or "group day care home."
Act ofAug. 14, 2008, Pub. Act No. 95-821, 2008 Ill. Laws 1383. Noncomphance 1s a Class 4 felony
pumshable by up to three years m pnson. 720 ILL COMP. STAT. 5/11-9.3(£)~ 730 ILL. COMP. STAT_
5/5-4.5-45(a).

Plauntff Joshua Vasquezwas convicted ofchld-pornography possess1on mn 2001 and must register as a
sex offender for the rest ofhis hfe. His conv1chon also makes him a child sex offender w1thm the
meanmg of the residency statute. 720 ILL. COMP. STAT.§ 5/l 1-9.3(d)(l). On August 25, 2016,
Vasquez visited the Chicago Pohce Department headquarters to complete his annual sex-offender
registration. As ofthat date, he had lived 1n his Ch1cago apartment for three years with h1s wife and
daughter, and his lease contmued through August 19, 2017. The Department notified him that a child day
care home had opened 480 feet from his apartment and told him he had to move w1thm 30 days. Vasquez
alleges that he has been unable to find smtable and affordable housmg that comphes with the residency
reqmrements. He also alleges that his daughter's schoolmg will be disrupted 1fthe family has to move
outs1de the school dstnct.

Plamntuff Miguel Cardonawas convicted of mndecent solc1tat1on ofa chld in 2004.l519 Like Vasquez,
Cardona's conviction makes him a child sex offender subject to the reqmrements ofthe residency
statute. Id Cardona has hved m hts Chicago home for roughly 25 years, but he did not purchase it until
2010 so he cannot claim an exemption for offenders who owned the1r homes pnor to the enactment of the
2008 amendment.§ 5/11-9.3(b-10). When Cardona completed hus annual sex-offender registration on
August 17, 2016, the Chicago Pohce Department notified him that a child day-care home had opened 475
feet from his residence. Like Vasquez, he was given 30 days to move. Cardona alleges that he cannot
afford to move mto comphant housmg. He also alleges that the day-care home in question has been open
since 20 14 and h1s proximity to 1t has caused no problems

Vasquez and Cardona challenge the 2008 amendment facially and as apphed to them. They sued the City
ofChicago and State's Attorney Foxx seekmg declaratory and mnyunctrve reliefunder $ 1983 for volaton
of the Ex Post Facto Clause, the Fifth Amendment's Takmgs Cause, and the Fourteenth Amendment's
Due Process Clause. TheJudge entered an order enyomnmng the defendants from forcmg the plamtlffs to
vacate their homes or otherwise enforcmg the amended statute against them while the case was pendmg

The defendants moved to d1sm1ss under Rule 12(b)(6) of the Federal Rules ofCivil Procedure, and the
Judge granted the motion She held that the 2008 amendment created only prospective legal obhgat10ns
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and thus raised no concerns under the Ex Post Facto Clause. On the takings claim she concluded that the
plaintiffs had not suffered an unconstitutional taking of their property under the test announced in Penn
Central Transportation Co. v. City ofNew York, 438 U.S. 104, 98 S.CL 2646, 57 L.Ed.2d 631 (1978)
Finally, the judge ruled that the complaint failed to state a procedural or substantive due-process claim
because there is no right to a hearing to establish a fact not material under the statute and the challenged
residency restriction is a rational means of protecting children from convicted child sex offenders.

Vasquez and Cardona appealed, and the judge granted their motion to extend her order maintaining the
status quo through the pendency of the appeal. In the meantime Vasquez renewed his lease, and Cardona
lives in the same home.

II. Discussion
l,2,3,4We review the judge's dismissal order de novo. Roberts v. City ofChicago,817 F.3d 561,564
(7th Cir. 2016). Before taking up the merits of the plaintiffs' constitutional claims, we note that the City is
not a proper defendant on any of them, at least not as the claims were pleaded. A municipality is subject
to $ 1983liability only if one of its policies caused the constitutional injury.. Swanigan v. City ofChicago,
881 F.3d577, 582 (7h Cir 2018) (citingMonell v. Dep't ofSoc. Servs. ofN.Y.,436 US. 658, 98 S.Ct.
2018, 56 L.Ed.2d 611 (1978) ). The "official policy" analysis isolates ultimate responsibility for a claimed
constitutional violation, distinguishing the acts of a municipality from the acts of its employees. Estate of
Sims ex rel. Sims v. County ofBureau, 506 F.3d 509,515 (7th Cir. 2007). A municipality's enforcement
of a state law does not constitute an actionable official policy. See Surplus Store & Exchange, Inc. v. City
ofDelphi, 928 F.2d 788, 791 (7th Cir. 199 l)("It is difficult to imagine a municipal policy more innocuous
and constitutionally permissible, and whose causal connection to the alleged violation is more attenuated,
than the 'policy' of enforcing state law.").

520 The City's police department did not enforce a Chicago ordinance or other municipal policy; rather,
this suit challenges a state law. The City can be held liable only if it has "as a matter [of] policy or
custom, enforce[d] the law in a manner or method that caused the constitutional violation." Id. Vasquez
and Cardona contend that the City exercises discretion in enforcing the residency statute-for example,
by checking for compliance annually when sex offenders register and by giving sex offenders 30 days'
notice to move. But the complaint does not allege a causal connection between the City's compliance
monitoring and the plaintiffs' constitutional injury. Id. at 790. The plaintiffs do face a continuing threat of
prosecution if they fail to comply with the 2008 amendment, but the State's Attorney is the proper
defendant to sue for redress of that injury. For this independent reason, which the City preserved below
but the judge did not need to address, the plaintiffs failed to state a claim against the City.

A. Ex Post Facto Clause
5,6 The Ex Post Facto Clause' forbids retroactive punishmentthat is, "the imposition ofpunishment
more severe than the punishment assigned by law when the act to be punished occurred." Weaver v.
Graham, 450 US 24, 30, 10I S.CL960, 67 L.Ed.2d 17(198D. So a statute is not an impermissible ex
post facto law unless it is both retroactive and penal. United States v. Leach, 639 F.3d 769, 773 (7th Cir.
2011)

7Our decision in Leach is conclusive on the retroactivity question. There we considered an ex post facto
challenge to the federal Sex Offender Registration and Notification Act ("SORNA"). Id. at 77071.
Enacted in 2006, SORNA requires all convicted sex offenders-including those who were convicted
before the Act was adopted-to register in each jurisdiction where they live, work, or attend school; the
Act also imposes criminal penalties for failure to register or update a registration following interstate
travel. Id. at 771 (citing 42 U.S.C. § 16913(a) and 18 U.S.C. § 2250(a) ). Donald Leach was convicted of
child molestation in 1990, long before SORNA came into being, and he was charged with failing to
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update his registration when he moved to another state. He argued that SORNA could not be applied to
him because it retroactively increased his punishment in violation of the Ex Post Facto Clause.

We rejected that argument and affirmed Leach's conviction. We began by noting that SORNA's
registration duty and the criminal penalty for failure to comply are plainlyprospective in operation. In
other words, the new regulatory scheme applies only to conduct occurring after the law's enactment-that
is, a sex offender's failure to register or update his registration following interstate travel. Accordingly,
we held that SORNA "merely creates new, prospective legal obligations based on the person's prior
history." Id at 773.

So too here. Although the 2008 amendment to the Illinois residency statute applies to Vasquez, Cardona,
and others like them who were convicted of child sex offenses before the amendment was adopted, its
requirements and any criminal penalty apply only to conduct occurring after its enactment-i.e.,
knowingly maintaining a residence within 500 feet of a child day-care home or group day-care home.

8 We also held in Leach that underSmith v. Doe, 538 U.S. 84, 123 S.Ct 1140, 155 L.Ed.2d 164 (2003)
SORNA's registration regime for sex offenders is not penal in nature. Id. Smith upheld Alaska's sex
offender 521 registration statute against an ex post facto challenge. The Court found that the Alaska
registration regime was a nonpunitive civil regulatory scheme and thus raised no ex post facto
concerns. 538 U.S. at 105-06, 123 S.Ct. 1140. Because SORNA is indistinguishable from the Alaska
statute upheld in Smith, we concluded in Leach that the federal law is likewise a civil regulatory scheme
and not a penal statute. 639 F.3d at 773.

Again, the same is true here. The Illinois residency statute 1s similar enough to the sex-offender
registration statutes at issue in Smith andLeach that it's safe to apply those holdings and reject the
plaintiffs' challenge without further ado. Ifmore is needed, we briefly address the two-step framework
the Court used in Smith and explain why the Illinois residency statute is not punitive under that test.

The Court's framework asks if the legislature intended to impose punishment, and if not, whether the civil
regulatory scheme is "so punitive either in purpose or effect as to negate" the legislature's nonpunitive
intent. Smith, 538 U.S. at 92, 123 S.C. 1 140(quotationmarks omitted). Vasquez andCardona do not
argue that the Illinois legislature intended to impose additional punishment, so we skip directly to the
second step. To determine if Alaska's registration law was punitive in effect, the Court examined several
factors: whether the regulatory regime "in its necessary operation ... [would be] regarded in our history
and traditions as a punishment[,] imposes an affirmative disability or restraint[,] promotes the traditional
aims of punishment[,] has a rational connection to a nonpunitive purpose[,] or is excessive with respect to
this purpose." Id. at 97, 123 S.Ct. 1140. The Court assigned no particular priority or weight to any of
these factors: they are "neither exhaustive nor dispositive" but merely "relevant." Id

As for the first factor, Vasquez and Cardona compare the Illinois residency restrictions to the historical
punishments of shaming and banishment. As the Court noted in Smith, however, early shaming
punishments "inflict[ed] public disgrace," and "[t]he aim was to make these offenders suffer permanent
stigmas, which in effect cast the person out of the community." Id at 97-98, 123 S.Ct. 1140 (internal
quotation marks omitted). The Alaska registration requirement did not shame child sex offenders in th1s
way, id., and neither do the Illinois residency restrictions. Nor do the residency restrictions resemble
banishment. Under that early form ofpunishment, "[t]he most serious offenders ... could neither return to
their original community nor, reputation tarnished, be admitted easily into a new
one." Id. (citing THOMAS G. BLOMBERG & KAROL LUCKEN, AMERICAN PENOLOGY: A
HISTORY OF CONTROL 30-31 (2000) ). The Ilhnois residency statute merely keeps child sex
offenders from living in very close proxumuty to places where children are likely to congregate; 1t does not
force them to leave their communities.
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Vasquez and Cardona also compare the residency restrictions to criminal punishments such as probation
and supervised release. The comparison is inapt; the Court rejected it in Smith, noting that "offenders
subject to the Alaska statute are free to move where they wish and to live and work as other citizens[ ]
with no supervision." !d. at 101, 123 S.Ct. 1140. Although the Illinois residency restrictions limit where
sex offenders may live, the statute does not control any other aspect of their lives and thus does not
resemble the comprehensive control of probation and supervised release.

The Court also examined the extent to which the Alaska law imposed an affirmative disability or restraint
on sex offenders, *522 observing that "[i]f the disability or restraint is minor and indirect, its effects are
unlikely to be punitive." Id. at 100, 123 S.Ct. 1140. We accept for present purposes that Vasquez and
Cardona have had difficulty finding suitable compliant housing in their neighborhoods. We also recognize
that including child day-care homes within the 500-foot buffer zone creates some unpredictability:
schools and playgrounds are typically known and fixed, but a private residential property can become a
day-care home without anyone in the neighborhood noticing. However, like the registration scheme at
issue in Smith, the residency law "imposes no physical restraint[ ] and so does not resemble the
punishment of imprisonment, which is the paradigmatic affirmative disability or restraint." Id.

Another relevant factor in the Smith framework is whether the statute promotes the traditional aims of
punishment, but the Court strictly limited the scope of this inquiry, asking only whether the law is
retributive. 538 U.S. at 102, 123 S.Ct. 1140. Vasquez and Cardona do not develop an argument on this
point, perhaps because the residency restrictions are so clearly not retributive. As in Smith, the obvious
aim of the statute is to protect children from the danger of recidivism by convicted child sex offenders. Id.

The last two factors in the Smith framework are related: the Court asked whether the Alaska statute was
rationally connected to a nonpunitive purpose and whether its requirements were excessive with respect to
that purpose. Id. at 103, 123 S.Ct. 1140. At this step of the analysis, the challenger is required to show
that the statute's "nonpunitive purpose is a sham or mere pretext." Id. (internal quotation marks omitted).
Vasquez and Cardona maintain that sex offenders do not reoffend more than other criminals. Even ifwe
accept that assertion, similar recidivism rates across different categories of crime would not establish that
the nonpunitive aim of this statute-protecting children-is a sham. Indeed, Smith holds that states may
make "reasonable categorical judgments ... without any corresponding risk assessment." Id.at 10304,
123 S.Ct. 1140.

In short, under Smith and Leach, the 2008 amendment to the sex-offender residency statute is neither
retroactive nor punitive and thus raises no ex post facto concerns."
The judge was right to dismiss this claim.

B. Takings Clause
9 Next, Vasquez and Cardona argue that the judge wrongly dismissed their claim that the 2008
amendment effectively "takes" their property without just compensation in violation of the Fifth
Amendment's Takings Clause. But neither plaintiff pursued state remedies prior to filing *523 this suit,
and current law requires exhaustion of state mechanisms for obtaining compensation before a takings
claim can be brought in federal court. Williamson Cnty. Reg 'I Planning Comm'n v. Hamilton Bank of
Johnson City, 473 U.S. 172, 194, 105 S.CL3108, 87 L.Ed.2d 126 (1985)°

10 To exhaust a takings claim, the plaintiff must seek relief in state court unless doing so would be
"futile." Peters v. Village of Clifton. 498 F.3d 727. 732 (7th Cir. 2007). Relying on Callahan v. City of
Chicago, 813 F.3d 658 (7th Cir. 2016) the judge assumed that the Illinois state courts could not provide
relief for this claim. In Callahan, however, we accepted Chicago's concession that a suit for relief on a
takings claim in an Illinois state court would be futile. Id. at 660. Foxx has not made a similar concession
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here And as we explained m Sorrentno v Godnez, 777 F 3d 410, 413 (7th Cr 2015). the Ill1nos Court
ofClaims can provide damages for a regulatory takmg. By failmg to seek damages m state court, the
plamntuffs have not exhausted their challenge to the residency reqmrements 2

11,.U,.Ll. Even tf we looked past this procedural bamer, the takmgs claim would fail on the ments Under
the Supreme Court's Penn Central test, we're mstructed to examme "(1) the nature ofthe government
act1on, (2) the seventy of [its] economic impact on the [property] owner, and (3) the degree of
mterference with the owner's reasonable mvestment-backed expectations." Bettendorfv St Croix
County. 631 F.3d 421,430 (7h CI. 2011) (internal quotat10n marks omitted). On the first of these
factors, a takmg "may more readily be found when the mterference with property can be charactenzed as
a phys1cal 1nvas1on by government than when interference anses from some pubhc program adyustmng the
benefits and burdens ofeconomic hfe to promote the common good." Penn Central, 438 U.S. at 124, 98
S.Ct. 2646 (citation omitted). Although the Illmno1s law restncts a child sex offender's use ofhus property,
1t cannot be charactenzed as a phys1cal mnvas1on. The law merely adjusts the benefits and burdens of
economic life

Movmg on to the economic impact of the 2008 amendment, we keep mn mmnd that a regulation does not
amount to a takmg simply because the property owner can no longer make the "most beneficial use of the
property." Id. at 125, 98 S.Ct. 2646. Even the demal ofa tradit10nal property nght does not necessarily
amount to a takmg. For example, m Andrus v Allard. 444 U.S. 51, 65-66, 100 S.Ct. 318, 62 L Ed.2d 210
(1979) the Supreme Court held that a law preventmg the sale of certam artifacts did not amount to a
takmng of property withm the meaning ofthe Fifth Amendment. The Court emphasized that the regulation
did not compel the surrender of the artifacts and that the owners could still denve some economic benefit
by "exhibit[mng] the artifacts for an admissions charge." 524 Id. at 66, 100 S.Ct. 318. The econom1c
1mpact of the 2008 amendment to the Illinois res1dency statute 1s mmnmmal in companson to Andrus.
Although Vasquez and Cardona cannot reside withm the 500-foot buffer zone, there is no quest10n that
many others can, leavmg open a broad market to sell or sublease thelf residences at full market value.

The third factor m the Penn Central analysis seals the fate ofthe plamtlffs' takings claims. We're
mstructed to look at their "expectation concerning the use of the parcel" and whether they can obtam a
"reasonable return" on their mvestment. Penn Central. 438 U.S. at 136, 98 S.Ct. 2646. Vasquez and
Cardona assert that they had no reasonable expectation they would have to move They rely on Mann v
Georgia Department ofCorrectons, 282 Ga. 754, 653 S.E.2d 740 (Ga. 2007), which held that a sex
offender residency statute "positively precludes appellant from having any reasonable investment-backed
expectation many property purchased as his pnvate residence." Id at 744. But Penn Central simply does
not support this expansive understandmg ofa property owner's mvestment-backed expectat10ns

A properly focused mnquury looks to the effect ofthe 2008 amendment on the plamntuffs' property-nghts
expectations. And because the amendment was on the books when Cardona purchased his home and
Vasquez leased his apartment, its terms were necessanly part of any property-nghts expectat10ns they
could have held. That's enough to doom this takings claim on the ments See, e g, Goodpaster v City of
Indianapolis, 736 F.3d 1060, 1074 (7th Cir. 2013) (holdmg that the bar owners' reasonable expectations
mcluded the expansion ofthe smokmg ban), Rancho de Calistoga v City ofCalistoga, 800 F 3d 1083,
1091 (9th C1r. 2015) ("[T]hose who buy mto a regulated field. cannot object when regulation 1s later
Imposed.").

C. Procedural Due Process
14 The procedural aspect of the due-process claim rests on the plamtiffs' allegation that the 2008
amendment 1s unconstitutionally enforced agamst them without a heanng or other procedure to determme
whether they actually pose a contmued threat to children This claim 1s squarely foreclosed
by Connecticut Department ofPublc Safety v Doe. 538 US 1,123 S.Ct. 1160, 155 L Ed.2d 98 (2003)

8



There the Supreme Court considered whether a sex-offender registration statute required a determination
that the offender was currently dangerous. Id. at 4, 123 S.CL. 1160. The answer was "no." The Court
reasoned that "due process does not require the opportunity to prove a fact that is not material to the
State's statutory scheme." Id., see also id at 8, 123 S.Ct. 1160 (Scalia, J., concurring) ("[A] validly
enacted statute suffices to provide all the process that is due ' "); Bi-Metallic Inv. Co. v. State Bd. of
Equalization, 239 U.S. 441, 445,36 S.CL 141, 60 L.Ed. 372(1915)("General statutes within the state
power are passed that affect the person or property of individuals, sometimes to the point of ruin, without
giving them a chance to be heard."). The Illinois statute places residency restrictions on all child sex
offenders regardless of their individual risk of recidivism. Vasquez and Cardona are not entitled to a
hearing for an individualized risk assessment.

D. Substantive Due Process
I5 Finally, Vasquez and Cardona argue that the 2008 amendment to the residency statute is substantively
unconstitutional. They urge us to apply heightened scrutiny, claiming that the residency requirements
were enacted out of pure animus toward child sex offenders, a politically unpopular group. See,
e.g., 525 United States v. Windsor, 570 US. 744, 770, 133 S.CL 2675, 186 L.Ed.2d 808 (2013) US.
Dep't ofAgric. • Moreno, 413 US. 528, 55658, 93 S.CL2821,37 L.Ed.2d 782 (1973). Heightened
scrutiny does not apply. The residency statute is facially neutral and advances a compelling governmental
interest: protecting children from recidivism by child sex offenders. The plaintiffs also press for
heightened scrutiny because the statute infringes their fundamental right to "establish a
home." See Washington v. Glucksberg, 521 US. 702, 761, 1I7 S.CL2258, 138 L.Ed.2d 772 (1997). This
argument is meritless. A law limiting where sex offenders may live does not prevent them from
establishing a home; it just constrains where they can do so.

This law triggers only rational-basis review, so we ask whether its intrusion upon liberty is rationally
related to a legitimate governmental interest. Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp. 743
F.3d 569, 576 (7th Cir. 2014). No one questions that protecting children from child sex offenders is a
legitimate governmental interest; indeed, it is a compelling interest. See Doe v. City ofLafayette, 377 F.3d
757,773 (7th Cir. 2004) (holding that the City's interest in protecting minors from child sex offenders is
"not merely legitimate, it is compelling"). The plaintiffs thus "have the burden to negate every
conceivable basis [that] might support [the statute]." Goodpaster, 736 F.3d at 1071 (internal quotation
marks omitted).

It's self-evident that creating a buffer between a child day-care home and the home ofa child sex offender
may protect at least some children from harm. Indeed, as the Supreme Court explained in Smith, a state
legislature "could conclude that a conviction for a sex offense provides evidence of substantial risk of
recidivism." 538 U.S. at 103, 123 S.CL 1140. Vasquez and Cardona insist that "scant evidence" supports
the public-safety rationale of this statute; they also argue that the harsh burdens placed on sex offenders
are highly disproportionate to any benefit. But our role is not to second-guess the legislative policy
judgment by parsing the latest academic studies on sex-offender recidivism. See Goodpaster, 736 F.3d at
1071("Under rational basis review, a state law is constitutional even if it is unwise, improvident, or out of
harmony with a particular school of thought.") (internal quotation marks omitted). This residency
restriction on child sex offenders cannot be called irrational.

AFFIRMED.

Footnotes
Circuit Judge Amy J. St. Eve took no part in the consideration of the petition for rehearing en banc.
] Anita Alvarez was the Cook County State's Attorney when the suit was filed. Foxx replaced her in that
office on December 1, 2016, and was substituted as a defendant. See FED. R. CIV. P.25(d).
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2The complaint alleges that Cardona's conviction requires him to register as a sex offender through
2017 Although his registration duty has expired, he remains subject to the residency restrictions.
3"No...ex post facto Law shall be passed." U.S. CONST. art. I,§ 9, cl. 3.
4 Vasquez and Cardona rely heavily on the Sixth Circuit's decision in Does #1-5 v. Snyder, 834 F.3d 696
(6th Cir. 2016), but that case is easily distinguishable. The plaintiffs there challenged a series of
amendments to the Michigan sex-offender registration law, which the court characterized as imposing "a
byzantine code governing in minute detail the lives of the state's sex offenders." Id. at 697. The
challenged provisions included a residency restriction prohibiting sex offenders from "living, working, or
'loitering' within 1,000 feet of a school." Id. at 698. The plaintiffs also challenged a provision publicly
classifying registrants "into three tiers, which ostensibly correlate to current dangerousness, but which are
based[] not on individual assessments, but solely on the crime of conviction." Id. Finally, the plaintiffs
challenged a provision requiring registrants to "appear in person 'immediately' to update information
such as new vehicles or 'internet identifiers.' "Id. The court considered these provisions collectively and
concluded that this package of civil regulatory restrictions were punitive in effect. Id. at 702-06. The
single 2008 amendment at issue in this case does not remotely compare.
2. Williamson County has been criticized, and the Supreme Court may revisit and overrule it next
term. Knick v. Township ofScott, 862 F.3d 310 (3d Cir. 2017), cert. granted,U.S.138S.Ct
1262, 200 L.Ed.2d 416 (Mem.) (2018). For now it remains good law.
6 Vasquez and Cardona argue that if they cannot proceed on an as-applied takings claim, they should be
permitted to raise a facial takings claim. This argument is based on a line ofcaselaw holding that a facial
takings challenge need not meet the Williamson County exhaustion requirement. Peters v. Village of
Clifton, 498 F.3d727, 732 (7th Cir. 2007). But Vasquez and Cardona did not develop an argument that
the 2008 amendment is facially unconstitutional under the Takings Clause. The issue is therefore
waived. See Judge v. Quinn, 612 F.3d 537, 557 (7th Cir. 2010).
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Remand to district court, rather than analysis by
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Opinion

St. Eve, Circuit Judge.

The Village of Hartland, Wisconsin ("the Village") passed an
Ordinance ("the Ordinance") placing a moratorium against
any new sex offenders residing there, whether on a temporary
or permanent basis. Karsten Koch is a registered sex offender
who would like to move into the Village to be closer to work
and family. He sued the Village over the Ordinance, asserting
that it violated the Ex Post Facto Clause of Article I, Section
10 of the Constitution.

[1] A law must be both retroactive and penal to transgress the
Ex PostFacto Clause. Ruling for the Village on cross-motions
for summary judgment, the district court concluded that the
retroactivity 749 rule from two Seventh Circuit opinions
United States v Leach, 639 F.3d 769 (7th Cir. 2011) and
Vasquez v Foxx, 895 F.3d 515 (7th Cir. 2018}-controlled.
Under this precedent, a law is not retroactive, and therefore
cannot violate the Ex Post Facto Clause, if it applies "only
to conduct occurring after its enactment." Id at 520. The
Ordinance, then, applied prospectively, and there was no need
to determine whether it was also penal.

While the district court faithfully applied circuit precedent,
we no longer believe the Leach-Vasquez rule governing
retroactivity is tenable. We reverse and remand; the Ordinance
is retroactive. The district court, on remand, must consider in
the first instance whether it is "punitive."

I.

748 Appeal from the United States District Court for the A.
Eastern District ofWisconsin. No. 21-cv-503 -William E.
Duffin, Magistrate Judge.

Attorneys and Law Firms

Adele D. Nicholas, Mark G. Weinberg, Attorneys, Law Office
of Adele D. Nicholas, Chicago, IL, for Plaintiff-Appellant.

Joseph M. Wirth, Attorney, Schmidt & Wirth Law Offices,
Milwaukee, WI, for Defendant-Appellee.

Before St. Eve, Kirsch, and Jackson-Akiwumi, Circuit
Judges.

WSTL AW

On September 24, 2018, the Village of Hartland, Wisconsin
enacted Ordinance No. 850-18, which prohibited the
establishment of "Temporary or Permanent Residence" by
a "Designated Offender," that is, a sex offender, within the
Village "until such time as the saturation level for Designated
Offenders in the Village of Hartland reaches a factor of 1 1
or lower " A sex offender is a "person who has been
convicted of a sexually violent offense and/or a crime
against children." The "saturation level" is

determined by adding the number ofDesignated Offenders

per square mile in Hartland plus the number of Designated
Offenders per 1,000 population in Hartland and dividing



1 I.a

the resulting figure by the sum of the number of Designated
Offenders per square mi le in Waukesha County net of
Hartland plus the number of Designated Offenders per
1,000 population in Waukesha County net of Hartland.

At the time the Ordinance went into effect, I-Iartland's
saturation level was 6.75.

According lo the Ordinance's "findings and intent" section,
the Village recently learned that there were thirty-five
sex offenders living within the Village, an allegedly high
number compared lo neighboring areas. The ordinance was a
"regulatory measure aimed al protecting the health and safely
of the children of the Village of Hartland from the risk that
a convicted sex offender may re-offend in locations close
lo a Designated Offender's residence "The U.S. Supreme
Court has "recognized that the risk of recidivism posed by
sex offenders is high and when convicted sex offenders re
enter society, they are much more likely than any other type
of offender to be rearrested for a new rape or sexual assault."
That sex offenders 'suffer a high rate of recidivism," the
Village believed, "has a basis in fact," and they collectively
"are a serious threat to public safety," pose specific dangers to
children, and "are more likely to use physical violence." The
"potential of psychological trauma to citizens of the Village
is real but difficult to calculate."

The Village represents that the moratorium allows local
police more lime and flexibility in developing its dedicated
community policing program to give officers a chance to
monitor sex offenders, address experiences, and decrease
recidivism and community conflict" "As a result of the
community polcmng program and the moratorium," the
Village maintains, "resident designated offenders have not
committed any sex offenses in the Village." The ordinance
also gives more time to pass ' sex offender residency
ordinance that will satisfy Constitutional requirements."

1B.

Koch is a registered sex offender. Before the Ordinance was
passed, he was 750 convicted of one count of engaging in
repeated acts of sexual assault on a child and two counts of
second-degree sexual assault of a chiid. He served seven years
in prison before being released. His convictions qualify him
as a "Designated Offender" under the Ordinance.

Since his conviction, Koch has worked to get his life on a
positive track. He found employment and now wishes to live

WESTLAW

in tiartland to be closer to work and family, as the Village
provides more suitable rental properties than the town where
he currently resides. A property owner was even willing
to rent to Koch, but the Village's Ordinance prevents any
landlord from doing so Instead, Koch must continue to live
with his parents and commute a longer distance lo work.

c.

Koch sued the Village, alleging that the Ordinance deprived
him of a constitutional right under the Ex Post Facto Clause
by criminally punishing his conduct before its enactment. See
42 U.S.C. § 1983. Both parties moved for summary judgment,
and the district court granted the Village's motion. The Ex
Post Facto Clause proscribes "retroactive punishment." For
a law to violate this protection, it must be retroactive and
punitive. The district court only considered the retroactivity
prong of the two-part test because two Seventh Circuit
opinions-leach and Vasquez-dictated the outcome. Under
our precedent, a law creating only "new, prospective legal
obligations" is not retroactive. Therefore, the Ordinance
operates only prospectively because it "limits a Designated
Offender's housing options based on [ l prior history."
'In other words, the Ordinance only applies to Koch's
current desire to move to Hartland." The district court could
not "accept Koch's invitation to reject leach and Vasquez
and follow the reasoning employed by other circuits when
considering Ex Post Facto Clause challenges." And because
the law was not retroactive, the district court did not need to
consider whether it punished the targeted offenders.

[2] Koch filed a timely appeal. We review a grant
of summary judgment de novo, drawing all reasonable
inferences "in the lightmost favorable to the nonmoving party
on each motion." Birch Rea Partners, Inc. v. Regent Bank, 27
F.4th 1245, 1249 (7th Cir. 2022) (quoting Lalowski v City of
Des Plaines, 789 F.3d 784, 787 (7th Cir. 2015)).

I.

The Constitution provides that "[n]o State shall .. pass any
ex post facto Law," U.S. Const. art. I, $ 10, cl. 1, defined
as an act that "retroactively alter[s] the definition of crimes
or increase[s] the punishment for criminal" deeds, Cal. Dep't
of Corr v Morales, 514 U.S. 499, 504, 115 S.Ct. 1597, 131
L.Ed.2d 588 (1995) (citing Calder v. Bull, 3 U.S. (3 Dall.)
386, 391-92, I L.Ed. 648 (1798)). See also U.S. Const. art.



I, $9,cl 3 (No ex post facto Law shall be passed ")
"Statutes that transgress the Ex Post Facto Clause [ ] share
two charactenstcs They are 'both retroactive and penal? "
Hope v Comm'r ofInd. Dep't ofCorr, 9 F 4th 513, 530 (7th
Cu 2021) (en bane) (quotmg Vasquez, 895 F 3d at 520)

A.

We have held that a regulatory scheme applymg "only
to conduct occurrng afer the law's enactment" 1s merely
prospective and thus cannot volate the Ex Post Facto Clause
Vasquez, 895 F.3d at 520 Koch concedes that under current
precedent the Ordmance is not retroactive because it targets
only future conduct, that 1s, takang up 751 residency In the
Village Nonetheless, he urges us to overturn this rule, which
conflicts with the history and values of the Ex Post Facto
Clause, Supreme Court precedent, and the consensus among
other crcuuts and state courts We take this opportumty to

overrule rt '

1.

[3] The Ex Post Facto Clause safeguards the legal pnnc1ple
that there can be no pumshrnent without law, nullapoenaszne
lege Thus maxim has a long history The Digest of Justin1an,
a sixth-century codification of Roman law, declared, "The
penalty for a past wrong rs never mcreased ex post facto "
Robert G Natelson, Statutory Retroactvty The Founders'

*** Start Sectzon
also Vartelas, 566 US. at 273, 132 S.Ct. 1479 ("The

essential mquiry . is 'whether the new prov1s1on attaches
new legal consequences to events completed before its
enactment.' "(quotmg Landgraf, 511 US at 26970, 114
S Ct 1483))

k k k

There 1s no question that the obligations imposed by" many
sex-offender laws '1=1.pply retroactively" Hope, 9 F 4th at
535 (Scudder, J, concumng); see also Does 1-5, 834 F.3d
at 698; Shaw, 823 F 3d at 560 The Village's Ordmance 1s
one example It attaches new legal consequences to pre
Act conduct. See Weaver, 450 US at 31, 101 SC 960
Specifically, those convicted of qualfymg sex offenses now
face add1tonal burdens that dd not exast at the tume of the1r

I ±,

offenses, they cannot establish residence mn the Village of

Hartland

+757 B.

[9] (10) The retroactvty prong, though, 1s only half the
analysis to v10late the Ex Post Facto Clause, a law must also
be punutrve. Hope, 9 F 4th at 530 In determmmg whether a
law 1s penal, courts employ the two-part "mntent-effects test "
Id. The first inqmry 1s ''whether the legislature mtended to
enact a pumtrve, rather than a civil, law" Id. If not, the second
1nquury 1s whether the law s "so punitive" m "effect as to
negate [the State's] mtentton to deem 1t 'crvil.' " Smuth, 53 8
US at 92, 123 S Ct 1140 Five factors mform the effects
analysis· whether the law"[1] has been regarded in our history
and traditions as a punishment, [2] mmposes an affirmative
disability or restraint; [3] promotes the traditional aims of
pumshrnent,

+++ Start Sect1on
. retroactive "countless laws that Impose 'new disabilities'
related to past events ' " See d. at 281, 132 S Ct 1479
(Scalia, J , d1ssentmg) Shruggmg off the precedential effect
of its holdmg, the maJority does not attempt to explam
why the sex offender statutes mn Leach and Vasquez are
retroactive but laws hke 18 U .S C § 922(g)(l) or (g)(4) are
not, dtscountmg the latter laws because they are "not before
us." Supra at 753 n 3 Vartelas provides the answer. These
laws, and countless others hke them, are not retroactive,
because they "address dangers that anse postenactment" 566
US at 271 n 7, 132 S Ct. 1479. Because I would recogmze
the Weaver retroactivty rule's obsolescence, leave be Leach
and Vasquez, and apply Vartelas's rule to find Hartland's
ordinance retroactive, I concur only mn the Judgment

The mayonty opmes, [t]he clearest formulation of the
retroact1v1ty mquiry," supra at 752, comes from Weaver
"The cnttcal question ts whether the law changes the legal
consequences of acts completed before its effective date "
Weaver, 450 U.S at 28, 101 S Ct 960 But that broad rule
is not the most recent law on retroactrvity In Vartelas, the
Supreme Court limited Weaver, holding that certam laws
otherwise satisfying Weaver's boundanes are not retroactrve
when they target postenactment dangers Vartelas, 566 U.S
at 271 n7, 132 S Ct. 1479 (holding that the IIRIRA statute
at 1ssue operated retroactively 758 because It dd not target
postenactment dangers)



The majonty correctly notes that Varte/as did not involve an
Ex Post Facto challenge like Koch's case does. But a law
s retrospective or prospective Retroactvity cannot mean
one thing for Ex Post Facto cases and another for general
presumption-agamnst-retroactvty cases Two circuits have
applied Vartelas-without even mentioning Weaver-as the
law ofretroactivity in Ex Post Facto Clause cases See United
States v Elk Shoulder, 738 F 3d 948, 958 (9th Cir 2013);
Bremer v Johnson, 834 F.3d 925, 932 (8th Ctr. 2016) 1

The first question in detennining whether a statute's
application is prospective or retrospective is· What is the
reference point-the "moment in time to which the statute's
effective date is either subsequent or antecedent"? Vartelas,
566 U.S. at 277, 132 S Ct. 1479 (Scalia, J., dissenting). In his
VVartelas dissent, Justice Scalia..

* * * Start Section
from possessing firearms "target[s] a present danger, .e ,

the danger posed by felons who bear arms")

The majority worries Vartelas's rule might 'tender the Ex
Post Facto Clause's protections a nullity" because legislatures
would begin tailoring their laws to address postenactment
dangers. Supra at 756 n.7. But what's wrong with legislatures'
being more explicit about whether their laws are retrospective
or prospective? Courts should encourage, not discourage,
such legislative clarity. The majority does not explam
why incentivizing legislative precision in tailoring is so
problematic. And to the extent that Vartelas's framework is a
problem, it is a problem for the Court that wrote Vartelas, not
this court.

Still, the rule announced in Vartelas makes clear that
Hartland's Ordinance is retroactive. Vartelas, hke this case,
involved a law that restricted future movement based on
past misconduct. The IIRIRA statute (8 U.S.C. $ 1101(a)
(13)(C)(v)) effectively precluded lawful foreign travel by
lawful pennanent residents convicted of certain crimes by
making them ineligible for reentry at the conclusion of their
foreign travel. In finding that the statute did not address a
danger that arose postenactment, the Court explained, "(t]he
act of flying to Greece ... does not render a lawful pennanent
resident like Vartelas hazardous." Varelas, 566 U.S. at 271
n.7, 132 S.Ct. 1479. "(T]he reason for the 'new disability'
imposed on [Vartelas] was not his lawful foreign travel[ ]
but his pre-IIRIRA conviction. Id. at 269, 132 S.Ct. 1479
"That past misconduct, in other words, not present travel,
[wa]s the wrongful activity Congress targeted" Id. at 269-

-}

70, 132 S Ct. 1479. The same logic applies mn full force to
Hartland and Koch Koch is just as dangerous m Hartland
as he is in other towns. The act ofmoving to Hartland does
not render Koch more hazardous than he was wherever he
lived previously. Hartland cannot say Koch's lawful travel
us being targeted In fact, never does the Ordinance explain
what postenactment danger it addresses. The one and only
reason the Ordinance's plain text offers for tts new residence
regulations is the previous convictions of designated sex
offenders The reference point is Koch's conviction. So the
Ordinance does not address a postenactment danger but
attaches a new disability (inability to move to Hartland
postenactment) in respect to past misconduct (sex offense
conviction preenactment). See VVartelas, 566 U.S. at 261, 132
S.Ct. 1479. Therefore, I agree with the result in this case.

Considering artelas makes clear the retroactivity of the
Ordinance, there is no reason to overrule Leach and Vasquez
Both were correctly decided under Vartelas's postenactment
dangers approach. The law at issue in Leach expressly
addressed a future danger-unregistered sex offenders
moving to a new jurisdict10n. The registration requirements
directly addressed the danger at issue-public ignorance of
potentially dangerous sex offenders in the community. Cf.
Elk Shoulder, 738 F.3d at 958 (finding nonretroactive the
registration and notification provisions ofthe pre-SORNA. .

+++ Start Section
... sex offenders livmg, working, or attending school in its
area."). And the Illinois statute in Vasquez did the same thing
in requiring that sex offenders could not live within 500
feet of day cares The new day care requirement explcrtly
addressed a postenactment penl recognized by the state
children in day cares in physical 760 proximity to sex
offenders. Neither Leach nor Vasquez featured a law that
imposednewobligations because ofprevious convictions. On
the contrary, the laws in both cases plainly expressed that
the reasons for the new obligations were to address present
activity. Both cases survive under Vartelas because the laws
mn both cases were antecedent to the reference points-the
postenactment dangers addressed.

But there's no doubt that Hartland's ordinance addresses
no postenactment danger. It is not "impossible to square"
this with the original Vasquez holding. See supra at 755
n 5 Vartelas instructs us to look at the purpose of the law
The Illmos statute in Vasquez was tailored to address the
spec1fic problem of sex offenders' close phys1cal proximity
to daycares The Hartland ordinance never even attempts to



specify what the residence ban targets besides sex offender
status.

\pplying 'art2las, I agree the ordinance is retroactive and the
case should return to the district court for a determination on
punitiveness.

All Citations
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Footnotes
1 Because this opinion overrules circuit precedent, we circulated it to all active members of the court under Circuit Rule

40(e). A majority of judges did not wish to rehear the case en bane.

2 See, e.g., Stogner, 539 US. at612, 123 S.Ct. 2446; Smith v. Doe, 538 US. 84, 92-95, 123 S.Ct 1140, 155 L.Ed.2d 164
(2003); Carmell, 529 U.S at 533, 120 S.Ct 1620, Morales, 514 U.S. at 504-05, 115 S.Ct. 1597; Collins v. Youngblood,
497 U.S. 37, 41-42, 110 S.Ct. 2715, 111 L.Ed.2d 30 (1990); Weaver, 450 U.S. at 28, 101 S.Ct 960, Dobbertv. Florida,
432 US 282, 298, 97 S.Ct 2290, 53 L.Ed.2d 344 (1977); Lindsey v. Washington, 301 U.S. 397,401, 57 S.Ct. 797, 81
L.Ed. 1182 (1937); Rooney v. North Dakota, 196 US. 319, 324-25, 25 S.Ct 264, 49 L.Ed. 494 (1905); In re Medley,
134 US. 160, 171, 10 S.Ct 384, 33 L.Ed. 835 (1890); Gut v. Minnesota, 76 U.S (9 Wall.) 35, 37, 19 L.Ed. 573 (1869);
Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 325-26, 18L.Ed. 356 (1866).





UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

RONALD SCHROEDER,
Plaintiff,

V.

CITY OF MUSKEGO,
Defendant.

Case No. 20-CV-1066

DECISION AND ORDER

Plaintiff Ronald Schroeder brings this $1983 action alleging that a City of Muskego

ordinance regulating where sex offenders may live is unconstitutional. The ordinance

applies to individuals who have been convicted of "a sexually violent offense and/or a

crime against children." The "original domicile provision" of the ordinance prohibits an

offender who was not domiciled in Muskego when he committed his most recent offense

from ever living in the city. Another section prohibits offenders not subject to the original

domicile provision from living within 1250 feet of certain specified locations where children

gather.

In 2008, plaintiff was convicted of two counts of second-degree sexual assault, a

sexually violent offense. In 2020, plaintiff asked the city attorney if he could live at the

Muskego home of a friend The city attorney explained to plaintiff the provisions of the

ordinance and answered his question in the negative. Subsequently, plaintiff commenced

the present action, and the parties now cross-move for summary judgement.

Defendant raises two preliminary issues. First, defendant suggests that the case

may be moot because plaintiff is currently in jail awaiting trial on a first degree reckless

homicide charge arising out of an incident alleged to have occurred several decades ago.
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Defendant argues that because of the pending case, plaintiff may never be able to live in

Muskego. If, however, "there exists some cognizable danger of recurrent violation,"

plaintiff's request for injunctive relief is not moot. Wernsing v Thompson, 423 F. 3d 732,

745 (7th Cir. 2005). Plaintiff states that he wishes to live in Muskego and, if and when he

does, defendant will likely apply the ordinance to him. And the possibility that he will be

convicted does not eliminate the likelihood that the ordinance will come into play.

Plaintiff's bail is set at $35,000, and plaintiff argues he might make bail. Also, the offense

with which he is charged does not call for life imprisonment. Thus, there is a cognizable

danger that the issue presently before me will recur. Finally, even if plaintiffs claim for

injunctive relief were moot, plaintiff also seeks damages because defendant previously

prohibited him from moving into Muskego. Defendant contends that such damages would

be limited but even a claim for nominal damages suffices to keep plaintiff's suit alive.

Uzueqbunam v. Preczowski, 141 S. Ct. 792, 801-02 (2021). Thus, plaintiff's claim is not

moot.

Defendant also argues that I should not consider some of the evidence submitted

by plaintiff because plaintiff failed to provide an accompanying verifying affidavit. But most

of the evidence in question is properly before me via another route, either because

defendant also submitted it or because it is a public record. And, I did not consider the

remaining documents submitted by plaintiff. Thus, this argument fails.

I turn now to the summary judgment motions. Summary judgment is required

where "there is no genuine dispute as to any material fact and the movant is entitled to

judgment as a matter of law." Fed. R. Civ. P. 56(a). I address first the question of whether

the original domicile provision, which bars plaintiff living in Muskego for the rest of his life,

2
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violates the Ex Post Facto clause found in Article I, section 10, clause 1 of the

Constitution The Ex Post Facto clause prohibits governmental units from enacting

ordinances which "retroactively alter the definitions of crimes or increase the punishment

for criminal acts." Hope v. Comm'r of Ind Dept. of Corr 9 F .4th 513, 530 (7th Cir. 2021)

(quoting Ca/. Dep't of Corr v Morales, 514 U.S. 499, 504 (1995)). To violate the clause,

an ordinance must be both retroactive and punitive. The parties agree that the original

domicile provision is retroactive because it applies to acts committed before it took effect.

Koch v Village of Hartland, 43 F. 4th 747, 756 (7th Cir. 2022). The question is whether

the provision is also punitive.

In Smith v. Doe, 538 U.S. 84 (2003), the Supreme Court outlined an approach to

assessing whether a law is punitive, which the Seventh Circuit has applied to ordinances

regulating where sex offenders may live. Vasquez v Foxx, 895 F.3d 515, 520-21 (7th

Cir. 2018). The initial inquiry is whether the legislature intended the ordinance to impose

punishment or to establish a civil regulatory scheme. But even if the legislature intended

to create a civil nonpunitive regulatory scheme, the court must ask "whether the statutory

scheme is 'so punitive either in purpose or effect as to negate [the State's] intention to

deem it civil."' Smith, 538 U.S. at 92 (quoting Kansas v. Hendricks, 521 U.S. 346,

361(1997)). Only the "clearest proof' can override the legislature's stated intent and

"transform what has been denominated a civil remedy into a criminal penalty." Id. (quoting

Hudson v. United States, 522 U.S. 93, 100 (1997)).

In the present case, plaintiff concedes that defendant's stated intent was to create

a civil regulatory scheme. Indeed, the ordinance has a "Findings and Intent" section in

which defendant disclaims any punitive intent. City. Ord § 294-1 (C). In analyzing whether

3
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the effect of the ordinance is nevertheless punitive, I consider five factors that the Smith

Court borrowed from Kennedy v Mendoza-Martinez, 372 U.S. 144, 168-169 (1963)

Smith, 538 U.S. at 97 These factors include: (1) whether the law's burden "has been

regarded in our history and traditions as a punishment;" (2) whether the law imposes "an

affirmative disability or restraint;" (3) whether the law "promotes the traditional aims of

punishment;" (4) whether the law "has a rational connection to a nonpunitive purpose;"

and (5) whether the law "is excessive with respect to [its nonpunitive] purpose." Id. These

factors are not exhaustive or dispositive but merely relevant. Vasquez, 895 F.3d at 521. I

turn now to a consideration of these factors.

Plaintiff argues that the original domicile provision is punitive because it is much

like banishment, a traditional punishment expelling an individual from a community. The

closest case that I have found to the one before me is Hoffman v. Village of Pleasant

Prairie, 249 F.Supp. 3d 951 (E.D. Wis. 2017), which considered an ordinance prohibiting

offenders from living in a village and also requiring offenders who lived in rental property

to leave within six months. Id. at 958. The court concluded that the ordinance amounted

to banishment. Id. I reach the same conclusion. Because the original domicile provision

bars plaintiff from living in Muskego for the rest of his life, it sufficiently resembles

banishment to support a finding that the provision is punitive.

Defendant argues that the ordinance does not resemble banishment because it

does not bar plaintiff from spending time in the city. But courts have recognized that

schemes that fall short of a complete ban on entering a jurisdiction but still impose severe

residency restrictions can amount to banishment. See Does 1-5 v Snyder, 834 F.3d 696,

705 (6th Cir 2016); Hoffman, 249 F.Supp.3d at 958; In re Taylor, 343 P.3d 867, 1038
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(Cal. 2015). The residency restriction imposed by the original domicile provision, namely

a total and permanent ban on residency anywhere in Muskego, is severe enough to

qualify.

Plaintiff also argues that the original domicile provision is an affirmative disability

or restraint. "The boundaries of this factor are undefined," and "[o]utside the 'paradigmatic'

example of physical restraint, it is not evident what statutory requirements amount to a

restraint or disability." Hope, 9 F.4th at 532. Thus, I cannot say that this factor weighs

heavily in either party's favor.

Next, plaintiff contends that the ordinance promotes the traditional punitive aims of

retribution and deterrence because the restrictions are imposed based solely on the basis

of a person's having been convicted of a crime in the past. However, all laws regulating

sex offenders impose burdens based on past convictions. This is simply their nature.

The requirement that a law have a rational connection to a nonpunitive purpose is

easily met in that the legislature's justification for the provision need only rise above a

mere "sham." Vasquez, 895 F.3d at 522. Defendant asserts that the nonpunitive purpose

of the residency ban is to protect children in particular and the community in general. This

justification arises above a mere sham.

The final Smith factor requires an examination of whether the requirements of the

provision are excessive with respect to its non-punitive purpose. The issue "is whether

the regulatory means chosen are reasonable in light of the nonpunitive objective." Smith,

538 U.S. at 105. To avoid an excessive effect, a law having a particularly harsh impact,

i.e. one akin to banishment, might provide for an individualized assessment. This would

help to ensure that the law was rationally related to a non-punitive purpose. See Shaw v
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Patton, 823 F. 3rd 556, 575 (10th Cir 2016, see also Smith, 538 U.S. at 104); Weems v

Little Rock Police Dept., 453 F. 3rd 1010, 1017 (8th Cir. 2006).

Although the ordinance is rationally connected to a nonpunitive purpose, the

burden it imposes is unreasonable in light of its objective. The imbalance between the

severity of the burden, a permanent residency ban, and the public safety benefit of the

ordinance is stark. Also, the ordinance does not permit an individualized assessment of

the risk posed by an offender. Taken together, the severity of the ordinance's impact, the

absence of exceptions or of the opportunity for an individualized assessment or of a right

to appeal suggest that the ordinance is excessive with respect to its nonpunitive purpose.

Based on the Smith factors as discussed above, I conclude the effect of the

original domicile provision is sufficiently punitive to negate the city's intention to deem it

civil. The provision is too close to banishment to survive. Because I have found that this

provision violates the Ex Post Facto clause, I need not consider plaintiffs arguments that

it also violates substantive due process and equal protection of the law.

Plaintiff also challenges Muskego's residency restrictions beyond the original

domicile provision. He argues that two aspects of the restrictions violate the Fourteenth

Amendment's guarantee of substantive due process. (1) the ordinance's "unprecedented

array of prohibited locations;" and (2) the ordinance's application to individuals who have

never committed an offense against a child. Plaintiff concedes that these provisions are

subject to rational basis review. Under the rational basis test, a law is valid if "its intrusion

upon liberty is rationally related to a legitimate governmental interest." Vasquez, 895 F.3d

at 525. "[S]ubstantive due process requires only that the statutory imposition not be

completely arbitrary and lacking any rational connection to a legitimate government
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interest." Turner v Glickman, 207 F.3d 419, 426 (7th Cir 2000) Plaintiff contends that I

should apply a "more searching form" of rational basis review because sex offenders are

an unpopular minority. The Seventh Circuit, however, has rejected similar arguments.

See, e.g, Vasquez, 895 F.3d at 524-25; Valenti v Lawson, 889 F.3d 427, 430 (7th Cir

2018).

The ordinance seeks to advance public safety, particularly as regards minors.

Protecting the public from recidivism by sex offenders is a legitimate governmental

interest. Smith, 538 U.S. at 93. Moreover, prohibiting sex offenders from residing near

schools, day cares, parks and similar facilities is rationally related to that interest. See,

e.g., Hope, 9 F.4th at 533. Plaintiff argues that the ordinance in the present case fails

because it also prohibits residency near sites not principally used by children such as golf

courses and conservation areas. But defendant states that it chose the protected

locations because all are places where children sometimes congregate. That adults also

appear at such locations does not establish that the ordinance is not rationally related to

a legitimate governmental interest. Nor is defendant's failure to present scholarship

supporting its selection of exclusion zones fatal to the ordinance. The rational basis test

does not require legislative bodies to present empirical evidence supporting its choices.

Plaintiff also points to literature indicating that residency restrictions are ineffective. The

Seventh Circuit, however, has held that a legislature may rationally conclude such

restrictions protect the public. Hope, 9 F.4th at 533-34, Vasquez, 895 F.3d at 522.

Finally, plaintiff contends that residency restrictions are irrational because they

apply to sex offenders who have never committed an offense involving a minor

Defendant responds that it is not irrational to conclude that sex offenders who target
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adults might also target minors and cites several studies that arguably support that

position. I cannot say that because the ordinance targets sex offenders who have not

previously assaulted children, it is not rationally related to a legitimate governmental

interest. Thus, for the foregoing reasons, the residency requirements other than the

original domical provision survive rational basis review

For the reasons stated, IT IS ORDERED that plaintiffs motion for summary

judgment at ECF no. 32 is GRANTED IN PART and DENIED IN PART as explained

above.

IT IS FURTHER ORDERED that defendant's motion for summary judgment at ECF

no. 26 is GRANTED IN PART and DENIED IN PART as explained above.

IT IS FURTHER ORDERED that plaintiffs motions for leave to file excess pages

at ECF nos. 33 and 39 are GRANTED.

Dated at Milwaukee, Wisconsin, on this 21st day of November, 2022.

s/Lynn Adelman
LYNN ADELMAN
United State District Judge
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West Headnotes (19)
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Synopsis
Background: Sex offender filed § 1983 action alleging
that town ordinance imposing residency restrictions on him
violated Due Process Clause and Ex Post Facto Clause.
The United States District Court for the Eastern District of
Wisconsin, Lynn Adelman, J, 616 F.Supp.3d 844, entered
summary judgment in town's favor, and offender appealed.

I1] Federal Courts - Summary judgment

Federal Courts Summary judgment

Court of Appeals reviews district court's order
granting summary judgment de novo, viewing
all facts and making all reasonable inferences in
light most favorable to nonrnovant.

Holdings: The Court of Appeals, Lee, Circuit Judge, held
that:

[l] ordinance did not resemble traditional punishment of
supervised release;

[2] Constitutional Law - Penal laws in general

Law violates Ex Post Facto Clause if it is both
retroactive and penal in nature. U.S. Const. art.
1, $10, el. 1

1 Case that cites this headnote

[2] provision prohibiting sex offenders from residing within
6,500 feet of protected location did not resemble traditional
punishment of banishment;

[3] provision prohibiting sex offenders from residing
within 6,500 feet of another designated offender resembled
traditional punishment of banishment;

[4] ordinance did not impose any affirmative disabilities or
restraints significant enough to constitute "punishment";

[5] protected location provision was not excessive with
respect to its nonpunitive purpose;

[6] fact issues remained as to whether designated offender
provision was reasonably related to town's legitimate interest
in protecting its children; and

WESTLAW

[3)

[4]

Constitutional Law Penal laws in general

Law is "punitive," for purposes of Ex Post
Facto Clause, if: (1) legislature intended to enact
punitive, rather than civil, law, or (2) law is
so punitive either in purpose or effect as to
negate legislature's intention to deem it civil.
U.S. Const. art. 1, § 10, cl. 1

1 Case that cites this headnote

Constitutional Law = Penal laws in general

Constitutional Law Punishment in general

Inquiry as to whether statute is punitive, for
purposes of determining whether it violates Ex
Post Facto Clause, requires consideration of five
factors: whether law (1) has been regarded in
history and traditions as punishment; (2) imposes
affirmative disability or restraint; (3) promotes
traditional aims of punishment; (4) has rational
connection to nonpunitive purpose; or (5) is
excessive with respect to this purpose. U.S.
Const. art. 1, § 10, cl. 1.



15]

2 Cases that cite this headnote

Constitutional Law Penal laws in general

When considering whether law is punitive, rather
than civil, for purposes of determining whether
it violates Ex Post Facto Clause, court may not
focus on effect that law has on single individual,
but instead must consider whether law is punitive
on its face. U.S. Const. art. 1, § 10, cl. l

l Case that cites this headnote

(9]

2 Cases that cite this headnote

Constitutional Law - Punishment in general

Civil scheme resembles traditional punishment
of banishment, for Ex Post Facto Clause
purposes, when it forces individuals to leave their
communities or to have difficulty finding new
one. U.S. Const. art. 1, § 10, cl. l

offender's violation of ordinance did not subject
him to revocation, but instead to separate fine
untethered to his original offense. U.S. Const. art.
1, $10, el. l

[7]

[8]

Constitutional Law o- Punishment in general
Law need not impose burdens identical to
traditionally recognized form of punishment
in order to be 'punitive" for Ex Post Facto
Clause purposes, so long as burdens sufficiently
resemble those typically associated with that
punishment. U.S. Const. art. 1, § 10, cl. I.

Constitutional Law Sex Offenders

Mental Health Effect of assessment or
determination; notice and registration

Town ordinance prohibiting sex offenders from
residingwithin 6,500 feet of protected location or
another sex offender did not resemble traditional
punishment of supervised release, for purposes
of determining whether it was punitive in nature
for Ex Post Facto Clause purposes; restrictions
controlled only where designated offenders
could live, not any other aspects of their lives,
such as where they could work or congregate, or
with whom they could interact, and designated

[10] Constitutional Law Sex Offenders

Mental Health Effect of assessment or
determination; notice and registration

Town ordinance prohibiting sex offenders from
residing within 6,500 feet of protected location
did not resemble traditional punishment of
banishment, for purposes of determining whether
itwas punitive in nature for Ex Post Facto Clause
purposes; protected locations restriction, taken
alone, impacted less than 30% of town's total
housing stock and left three motels available to
designated offenders. U.S. Const. art. I,§ 10, cl.
I.

[11] Constitutional Law Sex Offenders

Mental Health Effect of assessment or
determination; notice and registration

Town ordinance prohibiting sex offenders from
residing within 6,500 feet of another designated
offender resembled traditional punishment of
banishment, for purposes of determining whether
itwas punitive in nature for Ex Post Facto Clause
purposes; restriction created possible future in
which no new offenders would be permitted to
live within town at all, because any available
residences would be within 6,500 feet of another
designated offender or protected location. U.S.
Const. art. 1, § 10, cl. l

1 Case that cites this headnote

[6] Constitutional Law Penal laws in general

Constitutional Law Punishment in general

Civil scheme may be punitive, rather than
civil, for purposes of determining whether it
violates Ex Post Facto Clause, when it resembles
traditional forms of punishment: those that hold
person up before his fellow citizens for face-to
face shaming or expel him from community, such
as public shaming, humiliation, and banishment.
U.S. Const. art. 1, § IO, cl. l
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[12] Constitutional Law Penal laws in general

If disability or restraint imposed by law is
minor and indirect, its effects are unlikely to be
punitive, and are likely to instead be civil, for Ex
Post Facto Clause purposes. U.S. Const. art. I,§
10, cl. 1

[13] Constitutional Law = Sex Offenders

Mental Health Effect of assessment or
determination; notice and registration

Town ordinance prohibiting sex offenders from
residing within 6,500 feet of protected location
or another sex offender did not impose any
affirmative disabilities or restraints significant
enough to constitute "punishment" for Ex Post
Facto Clause purposes; ordinance did not force
offenders to leave their homes at all, impose
explicit ban on new offenders moving into town,
restrict where designated offenders could work,
or require offenders to appear in person to
register. U.S. Const. art. 1, $10, cl. 1.

[14] Constitutional Law = Penal laws in general

Whether law has rational connection to
nonpunitive purpose is most significant factor in
court's determination that statute's effects are not
punitive, and are instead civil, for purposes of ex
post facto analysis. U.S. Const. art. 1, § 10, cl. 1.

1 Case that cites this headnote

[15] Constitutional Law = Penal laws in general

In determining whether law has rational
connection to nonpunitive purpose, for purposes
of ex post facto analysis, court's inquiry begins
with identifying nonpunitive purpose and then
determining whether ordinance's requirements
are rationally connected to that purpose; court
will not fault legislature for lacking close or
perfect fit with its nonpunitive aims, so long as
any imprecision in ordinance does not suggest
that law's nonpunitive purpose is sham or mere
pretext. U.S. Const. art. 1, § 10, cl. l

l Case that cites this headnote

[16] Constitutional Law Penal laws in general

In determining whether law's restrictions
are excessive with respect to legislature's
nonpunitive purposes, court evaluating claim
that law violates Ex Post Facto Clause does
not ask whether legislature has made best
choice possible to address the problem it
seeks to remedy; rather, question is whether
regulatory means chosen are reasonable in light
ofnonpunitive objective. U.S. Const. art. 1, § 10,
cl. 1.

1 Case that cites this headnote

[17] Constitutional Law Sex Offenders

Mental Health c.:= Effect of assessment or
determination; notice and registration

Town ordinance prohibiting sex offenders from
residing within 6,500 feet of protected location
was not excessive with respect to its nonpunitive
purpose of protecting children, for purposes of
determining whether it was punitive in nature
for Ex Post Facto Clause purposes; protected
locations restriction, taken alone, impacted less
than 30% of available housing stock in town,
leaving over 70% of the town's residential units
including its affordable long-term rental
motels-available to designated offenders. U.S.
Const. art. 1, § 10, cl. 1.

[18] Mental Health = Proceedings

Summary Judgment = Civil and
Constitutional Rights

Genuine issue of material fact as to whether
town ordinance prohibiting sex offenders from
residing within 6,500 feet of another designated
offender was reasonably related to town's
legitimate interest in protecting its children
precluded summary judgment on sex offender's
claim that ordinance violated Ex Post Facto
Clause. U.S. Const. art. 1, § l0, cl. 1



[19) Constitutional Law = Classification and
registration, restrictons and obligations

Mental Health = Effect of assessment or
determination, notice and registration

Town ordinance prohibiting sex offenders from
residing within 6,500 feet of protected location
or another sex offender dud not volate designated
offender's substantive due process rights; there
was no fac1al animus toward sex offenders
m ordinance, and it was rationally related to
town's interest in protecting children. U.S. Const.
Amend. 14.
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Opinion

Lee, Circuit Judge.

The Town of Paris is a small, rural commumty m Kenosha
County, Wisconsm. In 2008, Paris enacted its "Sex Offender
Residency Restnctions" ordinance, limiting where certain sex
offenders-referred to as "designated offenders"-could live
within the town. See Town ofParis, Wis. Code ofOrdinances,
$$ 10-19-10-25 (2022) (the "Ordinance"). As relevant here,
the ordinance prohibits designated offenders from livmg
within 6,500 feet ofcertain protected locations where children
are known to congregate (we will call this the 'protected
locations restnct1on") It also prohibits designated offenders
from lIVing within 6,500 feet ofany other designated offender

(we wll call thus the 'designated offenders restrctron") Id
$ 10-2I(1)a)-(6)

Peter Nelson, a former Pars res1dent and designated offender,
was cited for violating the ordinance's designated offenders
393 restriction. He filed suit under 42 USC $ 1983,
arguing that the ordinanceboth facially and as applied-
violates his constitutional right to substantive due process
under the Fourteenth Amendment, as well as Article I's
prohibition on ex post facto laws. The distnct court granted
summary judgment against Nelson and in favor of Paris on
both claims See Nelson v Town ofPars, 616F Supp 3d 844
(E.D Wis. 2022). Nelson appeals.

Applying the analysis espoused in Smth v Doe, 538 US.
84, 123 S Ct. 1140, 155 L.Ed.2d 164 (2003), we hold
that Paris's restriction prohibiting designated offenders from
living within 6,500 feet of protected locations does not
violate the Constitution's Ex Post Facto Clause because it
is not "so punitive either in purpose or effect" as to negate
Paris's nonpunitive intent for the restriction. Id at 92, 123
S.Ct. 1140 (quoting Kansas v Hendrcks, 521 U.S. 346,
361, 117 S.Ct. 2072, 138 L.Ed.2d 501 (1997)). But based
on the record before us, we cannot conclude the same
about Paris's restriction prohibiting designated offenders from
living within 6,500 feet of each other. We therefore remand
this issue to the district court for further factual development.
As for Nelson's due process claim, because he concedes the
ordinance is rationally related to Paris's legitimate interest in
protecting children, we affirm the district court's dismissal of
that claim.

I. BACKGROUND

A. The Ordinance
Paris enacted the 'Sex Offender Residency Restnctions"

ordinance in 2008 and amended it in 2018 ' It apphes
only to 'designated offenders," defined as "any person
who is required to register under Section 301.45 and
301.46, Wisconsin Statutes, for any sexual misconduct or
violation as a result of being a repeat sexual offender, sexual
offender who has used physical violence in committing an
offense or who has preyed upon children." Ordinance §
10-202). The stated intent of the ordinance is not to punish
designated offenders, but to "promote, protect and improve
the health, safety and welfare" of Paris's citizens "by creating
areas around locations where children regularly congregate
in concentrated numbers" wherem designated offenders



are prohtbnted from estabhshng res1dency " Ordinance }
10-19(3) It 1s also Paris's stated intent to impose the
residency restrictions to "provide protection to chddren by
mmmm1zing mummed1ate access and proximity to children and
thereby reducmg opportunity and temptaton for rec1drvasm "
Id Pans determined that the restnctons would address its
"compelling need to protect children where they congregate
or play m public places " Id.

As relevant here, the ordinance imposes two discrete
residency restnctuons The protected locations restrict1on
prohbrts designated offenders from estabhshung a residence
"within six thousand five hundred (6,500) feet of a Protected
Location" Id. § 10-21(l)(a). "Protected Locations" are
defined as any school property, day care center, library, park,
recreational trail, playground, athletic field used by children,
place of worship, swimming pool, specialized school for
children (e g, gymnastics or dance academy), and any other
place designated by Paris as a place where children 394
congregate Id § 10-20(6). Although these locations are
broadly defined, Paris has specifically designated only ten
Protected Locations (such as the local school, preschool,
and town hall). See Map of Protected Locations, ECF No
31-3 The ordmance does provide a significant exception
a designated offender wll not be held m volation of the
ordinance 1f a new Protected Location opens withm 6,500 feet
of that person's already established and registered residence
Ordinance§ 10-21(6)(c)

The ordinance also establishes the designated offenders
restriction This restnction prohibits designated offenders
from residing "within a six thousand five hundred (6,500)
foot radius of an existing [residence] of another Designated
Offender" Id $ 10-21(1 )(b)

Maps that depict the scope of the designated offenders
restnction, as well as of the collective effect of the
two restnct1ons, were produced m ltgaton See Map of
Designated Offenders Locations, ECF No 31-4, Map of All
6,500-Foot Exclusion Zones, ECF No 31-5 A designated
offender who violates the ordmance faces a dally fine of$500
Ordnance $ 10-24

B. Peter Nelson
In June 2017, Nelson and his wife moved to the Bnstol Motel,
a 12-unit motel mn Pars provdmg both nightly rentals and
longer-term leases The motel Is not wthmn 6,500 feet of any
of Paris's protected locations But m June 2019, to Nelson's
surpnse, he received a letter from the town notfyng hmm that

he was volatmg the ordinance because another designated
offender hved w1t.1Im 6,500 feet of the motel Nelson had
never know about, met, or spoken to this other offender, who
was one of three other designated offenders ltvmg m Pans

'-lelson sought an exemption through the appeals process
provided by the ordnance, d. 10-25, but his exemption was
denied, and he later received a $500 c1tat1on from the Kenosha
County Sheff Because he and hs wfe were unable to find
another affordable home withmn Pars that complied with both
provisions of the ordmance, they moved out ofPans to nearby
Racme, W1sconsm, where they currently reside

C. The Ordinance's Impact
In addition to the Bristol Motel, Pans has two other multt-umt
motels that provide long-term rentals. the 11-umt Pans Motel,
and the 21-unit Oasis Motel Ofthese three motels, the Bnstol
Motel and the Pans Motel are unavailable to designated
offenders. Although neither 1s located w1thm 6,500 feet of
a protected locat10n, both are withm 6,500 feet of another
designated offender's residence

The motels are the only multi-umt residences withm Paris.
The remaimng housmg stock in Pans is predominantly smngle
family homes. Indeed, approximately 75% of Pars 1s zoned
as agricultural parcels, whuch, absent perm1ss1on from the
Wisconsm Department of Agriculture, may accommodate
only one single-family house The average market value of
homes mn Pans is $388,000, and the average of a home on an
agricultural parcel 1s $426,600

At the time Nelson filed his lawsmt, the combmed effect
of the two residency restnctions put 70 4% of Pans's total
land area and 58 5% of its residential umts off-hm1ts to
designated offenders But this does not paint a complete
picture of the restrictions' mmpact As soon as a designated
offender establishes a residence m one of the 41 5% of
allowable residential unuts, a new 6,500-foot buffer zone is
automatically created around that residence That means, for
example, that only one of the 21 umts of the Oasis Motel 1s
available for a designated offender Once a smgle designated
395 offender takes up residence m one of the motel's

21 units, the remaming 20 mmmedately become off-hmm1ts
And 1f and when another designated offender establishes
a res1dence m whatever allowable residences remam, the
percentage of allowable residences decreases maenaiiy



11. DISCUSSION

(1] We review the district court's order granting summary
judgment to Paris de nova, viewing all facts and making all
reasonable inferences in the light most favorable to Nelson.
Hope v Comm'r of Ind. Dep't of Corr, 9 F4th 513, 523 (7th
Cir. 2021).

A. Ex Post Facto Clause
(2) The United States Constitution prohibits any state from
passing ex post facto laws-those that "retroactively alter the
definition of crimes or increase the punishment for criminal
acts." Collins v. Youngblood, 497U.S. 37, 43, 110 S.Ct. 2715,
111 L.Ed.2d 30 (l990). Thus, a law violates the Constitution
if it is both retroactive and penal in nature. Koch v. Village of
Hartland, 43 F.4th 747, 748 (7th Cir. 2022).

Both parties agree that, under our decision in Koch, the
ordinance is retroactive because it applies to [citizens]
convicted for acts committed before the provision's effective
date." 43 F.4th at 752 (quoting Weaver v. Graham, 450 U.S.
24, 31, 101 S.Ct. 960, 67 L.Ed.2d 17(1981)). Accordingly, the
only question before us is whether the ordinance is punitive.

(3] In answering this question, we look to the Supreme
Court's decision in Smith, which sets forth a two-part inquiry.
First, we ask "whether the legislature intended to enact a
punitive, rather than civil, law." Hope, 9 F.4th at 530 (citing
Smith, 538 U.S. at 92, 123 S.Ct. 1140). Ifwe find that "the
intention of the legislature was to impose punishment, that
ends the inquiry"the law is penal. Smith, 538 U.S. at 92,
123 S.Ct. 1140. On the other hand, if we determine that the
legislature intended the law to be a civil one, we do not stop
there. We proceed to assess whether the law is "so punitive
either in purpose or effect as to negate [the legislature's]
intention to deem it civil." Id (cleaned up).

(4) (5) This inquiry requires the consideration of five
factors: whether the law ( 1) "has been regarded in our history
and traditions as a punishment"; (2) "imposes an affirmative
disability or restraint"; (3) "promotes the traditional aims of
punishment"; (4) "has a rational connection to a nonpunitive
purpose"; or (5) "is excessive with respect to this purpose." Id
at 97, 123 S.Ct. 1140 (citing Kennedy v Mendoza-Martinez,
372 U.S. 144, 168-69, 83 S.Ct. 554, 9 L.Ed.2d 644 (1963)).
The factors are "neither exhaustive nor dispositive, but are
useful guideposts." Id (cleaned up). Moreover, the Supreme
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Court has "expressly disapproved" focusing on "the effect
that [the law] has on a single individual." Seling v. Young,
531 U.S. 250, 262, 121 S.Ct. 727, 148 L.Ed.2d 734 (2001)
(citing Hudson v United States, 522 U.S. 93, 118 S.Ct.
488, 139 L.Ed.2d 450 (1997)). Put another way, "an 'as
applied' analysis would prove unworkable" because "[s]uch
an analysis would never conclusively resolve whether a
particular scheme is punitive." Id at 263, 121 S.Ct. 727
Therefore, while our analysis may be informed by the
ordinance's impact on Nelson, we must consider whether the
ordinance is punitive on its face.

396 Nelson rightly concedes that Paris intended its
ordinance to be a civil regulatory scheme. See Smith, 538
U.S. at 92, 123 S.Ct. 1140 ("Because we ordinarily defer
to the legislature's stated intent, only the clearest proof
will suffice to override legislative intent and transform
what has been denominated a civil remedy into a criminal
penalty.)' (cleaned up). Here, the stated intent of the
ordinance is to protect children, and it expressly disclaims
any intent to impose additional punishment on sex offenders.
Ordinance $ 10-19(3). Given the significant deference owed
to legislatures, we take Paris at its word. We will only question
it ifour review of the Smith factors leads us to conclude, by the
"clearest proof," that the ordinance is so punitive in purpose
or effect as to undermine the veracity of the claim. See Smith,
538 U.S. at 92, 123 S.Ct. 1140.

Before embarking on that analysis, however, we note as a
prefatory matter that Paris's ordinance is severable. Ordinance
§ 10-23. Although we cannot ignore their combined impact,
the two restrictions do not necessarily rise and fall together.

We now tum to the five Smith factors.3

1. Historical and Traditional Forms of Punishment

(6) (7) A civil scheme may be punitive when it resembles
traditional forms of punishment: those that "h[o]Id the person
up before his fellow citizens for face-to-face shaming or
expel[] him from the community," such as "public shaming,
humiliation, and banishment." Smith, 538 U.S. at 98, 123
S.Ct. 1140. The law need not impose burdens identical to
a traditionally recognized form of punishment, so long as
the burdens sufficiently resemble those typically associated
with that punishment. See Does #1-5 v. Snyder, 834 F.3d
696, 703 (6th Cir. 2016) (law was 'hot identical to any
traditional punishments" but met "the general definition of
punishment" and had "much in common" with banishment,



public shammg, and probation) Here, Nelson argues that
the ordinance resembles the trad1tonal punishments of
supervised release and bamshment

a) Supervsed Release

[8) The Supreme Court acknowledged m Smith that a
comparison between sex offender restrcton laws and
supervised release "has some force" 538 US at 101, 123
S Ct. 1140 Nevertheless, we have rejected such an argument
twice, and we see no reason to veer from our precedents here
See Hope, 9 F.4th at 531-32, see also Vasquez v Foxx, 895
F 3d 515,521 (7th CIr 2018), overruled on other grounds by
Koch, 43 F 4th at 756 As m those cases, Pans's restnct1ons
control only where designated offenders may live; they do
not control any other aspects of their lrves, such as where
they may work or congregate, or with whom they can mteract
See, e g, Vasquez, 895 F 3d at 521 Moreover, as we noted
m Hope, a key charactenstc of supervised release 1s the
supervisor's ability to seek revocat10n of the release based
on the ongmal offense 9 F 4th at 531-32 By contrast, a
designated offender's volation of the ordinance does not
subject him to revocation, but mstead to a 397 separate
$500 fine untethered to his angina! offense Accordingly,
m keepmg with our prior holdings m Hope and Vasquez,
we hold that neither the protected locations restriction nor
the designated offender restriction resembles the traditional
punishment of supervised release

b) Banishment

(9] A civil scheme resembles the traditional pumshment
of banishment when it forces mndrviduals to leave their
commumt1es or to have difficulty findmg a new one See
Smith, 538 U.S at 98, 123 S Ct. 1140, Vasquez, 895 F3d
at 521 In Vasquez, we concluded that Illmois's sex offender
residency statute, which proscribed child sex offenders
from knowmgly res1dmg within 500 feet of a "day care
home" or "group day care home," did not amount to
bamshment because 1t "merely ke[pt] child sex offenders from
livmg in very close proximity to places where children are
likely to congregate, it d[id] not force them to leave therr
communities" 895 F3d at 518,521 We followed that same
line of reasoning m Hope, concludmg that the difference
between Indiana's 1,000-foot restncton at issue there and
the 500-foot restrcton m Vasquez was "not constitutionally

s1gn1ficant" because 1t dud not render Indiana's statute "any
more similar to bamshment" Hope, 9 F 4th at 531

Relymg on these cases, the d1stnct court detennmed that
Pans's restnct1ons do not amount to bamshment because ''[ e]
ven with the restrictions m place more than 40% of the
Town's housmg stock [us] available," makmg it at most
"difficult" for sex offenders to find housing ID Pans Nelson,
616 F Supp 3d at 851 Moreover, the d1stnct court noted,
Paris's ordinance 1s less restnctlve than those at 1ssue In
Vasquez and Hope m some ways, because 1t provides that
mndrvduals who have established res1dency need not move
if a new protected location opens within 6,500 feet of the1r
residence Id. at 852

Nelson argues that Vasquez and Hope should not control
here As he sees 1t, unlike m those cases, the collective
effect of the two restnctons elmmates the only affordable,
long-tenn rental umts m Paris (1 e, the three motels) This,
he asserts, effectively banishes designated offenders who
are hkely unable to afford a smgle-family home w1thm the
town Nelson also contends that the ordmance amounts to
banishment because 1t makes 1t impossible for more than
a few designated offenders to live m Pans, given that no
offender can live wnthmn 6,500 feet (1.e,1.23 miles) of another
offender (or a protected location) m a town that 1s only
roughly snx-by-srx mules

(10] We are not persuaded that the protected locations
restriction, on its own, rises to the level of bamshment. We
acknowledge that a buffer of6,500 feet is six and a halftimes
larger than the one we allowed m Hope But the 1nqu1ry 1s
not limited to the mere size of the restriction, but how the
restriction affects an offender's abihty to hve m the town
Here, the protected locations restnction, taken alone, impacts
less than 30% of the total housmg stock of Parts and leaves
the three motels available to designated offenders Although
the radrus of the res1dency restnct1on may border on bemg
excessive and 1s much larger than any we have addressed,
1t does not have the effect of banishing designated offenders
from the town Thus 1s particularly so gven the except1on 1n
the ordmance that allows designated offenders to remam m
their residences 1f a new protected location opens nearby

[11] The designated offenders restncton, on the other hand,
looks much more akm to bamshment On its face, this
restnction-whether taken alone or m combmnaton wth
the protected locations restrctuoncreates 398 a poss1ble
future mn which no new offenders will be permitted to hve



within Paris at all, because any available residences will
be within 6,500 feet of another designated offender (or a
protected location). It is true that the restriction will not oust
designated offenders from their current homes in Paris, but
as the Supreme Court explained, banishment traditionally
means that a person "could neither return to their original
community nor .. be admitted easily into a new one." Smith,
538 U.S. at 98, 123 S.ct. 1140 (emphasis added) (citation
omitted): accord Hope, 9 F.4th at 531, Vasquez, 895 F.3d
at 52 l The designated offenders restriction creates a ceiling
on the number of designated offenders that may be able to
reside in Paris and, therefore, has a direct impact on the
ability of designated offenders to move into Paris. As for this
restriction, the first factor favors Nelson.

opens within 6,500 feet of their established residence. See
Vasquez, 895 F.3d at 518, 522 (finding no affirmative
disability or restraint where plaintiffs were forced to move
after a new child day care opened within 500 feet of their
homes). Indeed, it does not force offenders to leave their
homes at all, let alone impose an explicit ban on new offenders
moving into Paris. See Hoffman, 249 F. Supp. 3d at 958
(permanently banning offenders who were neither residents
of the town at the time of their most recent offense nor at
the time the ordinance was passed). Nor does it restrict where
designated offenders can work or require offenders to appear
in person to register. See Snyder, 834 F.3d at 703. And it does
not otherwise "restrain activities sex offenders may pursue
but leaves them free to change jobs or residences." Smith, 538
U.S. at 100, 123 S.Ct. 1140. This factor favors Paris.

2. Affirmative Disabilities or Restraints

4. Rational Connection to Nonpunitive Purpose

That is precisely the case here. Paris's ordinance pursues its
legitimate interests in protecting children through residency
restrictions that seek to deter recidivism. This factor favors
Paris as to both restrictions, although we afford it little weight
for the reasons noted.

traditional punitive aims" because they have the 'bbvious
aim" of protecting children); Snyder, 834 F.3d at 704 (the
law's "very goal is incapacitation insofar as it seeks to
keep sex offenders away from opportunities to reoffend'');
Hoffman, 249 F. Supp. 3d at 958 (this factor "is of limited
importance because punishment goals often overlap with
legitimate civil regulatory goals"). Accordingly, this factor
typically favors the municipality where such "punitive aims"
flow naturally from the civil scheme's nonpunitive goals.

3. Promoting Traditional Aims of Punishment

The next factor does not sway us one way or the other. As
we-and many other 399 courtshave noted, determining
whether sex offender residency restrictions promote the
traditional aims of punishment provides little value to the
over-all Smith inquiry. This is because all such regulations
inevitably overlap with the traditional aims of punishment,
such as deterrence, retribution, or incapacitation. See Smith,
538 U.S. at 102, 123 S.Ct. 1140 ('Any number of
governmental programs might deter crime without imposing
punishment."); Hope, 9 F.4th at 533 (noting we have been

residency restrictions .. further[ ]'tmpersuaded that

(13) Neither of the restrictions at issue impose any burdens
significant enough to "tip the scale" in favor of Nelson.
The only restraint imposed by the restrictions-whether
taken together or in isolation-relates to where a designated
offender may live. The ordinance does not, for example, force
offenders to leave their homes if a new protected location

In the context of residency restrictions, some courts have
found that the inability or substantial difficulty in selecting
or changing residences due to the restriction may be
considered a direct and substantial restraint. See Doe v.
Miami-Dade County, 846 F.3d 1180, 1185 (H1th Cir. 2017);
see also Snyder, 834 F.3d at 703 (restrictions on where
offenders may live, work, and loiter, as well as requiring in
person registration, \ire direct restraints on personal
conduct'); Hoffman, 249 F. Supp. 3d at 958 (restrictions
limiting designated offenders to ten percent of Village's
land area, most of which was non-residential, were "severe
restraints"). Recognizing that "[t]he boundaries of this factor
are undefined," however, we have declared that "very few
burdens are significant enough to tip the scale" of this factor
in favor of the challenger. Hope, 9 F.4th at 532.

(12) Next, we consider whether the restrictions subject
designated offenders to an "affirmative disability or restraint."
This factor focuses on how the effects of the law are felt by
those subjected to it. Smith, 538 U.S. at 99-100, 123 S.Ct.
1140. "If the disability or restraint is minor and indirect, its
effects are unlikely to be punitive." Id at 100, 123 S.Ct.
1140. The paradigmatic example of an affirmative disability
or restraint is imprisonment-a physical restraint. Id
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[14] [15] "Whether the law has a 'rational connection to
a nonpunitive purpose' is 'a most significant factor in our
determination that the statute's effects' are not punitive."
Hope, 9 F.4th at 533 (quoting Smith, 538 U.S. at 102,
123 S.Ct. 1140). Our inquiry begins with identifying a
nonpunitive purpose and then determining whether the
ordinance's requirements are rationally connected to that
purpose. Id We will not fault the legislature for lacking a
"close or perfect fit" with its nonpunitive aims, so long as any
imprecision in the ordinance "does not suggest that the Act's
nonpunitive purpose is a 'sham or mere pretext.' "Smith, 53 8
U.S. at 103, 123 S.Ct. ll40 (quoting Kansas, 521 U.S. at 371,
117 S.Ct. 2072 (Kennedy, J., concurring)).

The goal of Paris's ordinance is to protect children from
harm. Specifically, its stated intent is to "promote, protect
and improve the health, safety and welfare of the citizens of
the Town by creating areas around locations where children
regularly congregate in concentrated numbers wherein
certain sex offenders and sex predators are prohibited from
establishing residency." Ordinance $ 10-193). It also seeks
"to provide protection to children in the Town by minimizing
immediate access and proximity to children and thereby
reducing opportunity and temptation for recidivism," and to
"protect children where they congregate or play in public
places." Id.

Protecting children is a legitimate nonpunitive purpose,
and Nelson concedes for the purposes of appeal that the
restrictions at issue have a rational connection to that purpose.
Given that Nelson provides no basis for us to question the
stated rationale of the ordinance, we find this factor to favor
Paris as to both restrictions.

5. Excessive With Respect to Nonpunitive Purpose

[16] Instead of challenging the ordinance's rational
connection to its purpose of protecting children, Nelson
places his stock in the final factor, arguing that the restrictions
are excessive with respect to that purpose. At this step, which
is related to the fourth factor, see Vasquez, 895 F.3d at 522, we
do not ask "whether the legislature 400 has made the best
choice possible to address the problem it seeks to remedy."
Smith, 538 U.S. at 105, 123 S.CL. 1140. Rather, "[t]he question
is whether the regulatory means chosen are reasonable in light
of the nonpunitive objective." Id (emphasis added).

WESTLAW

We begin with the protected locations restriction. Nelson
acknowledges that courts have regularly upheld these types
of restrictions for various distances. E.g, Vasquez, 895 F.3d
at 522 (upholding a 500-foot restriction); Hope, 9 F.4th at
534 (upholding a 1,000-foot restriction); Doe v Miller, 405
F.3d 700, 722-23 (8th Cir. 2005) (upholding a 2,000-foot
restriction). But Nelson argues that there is no precedent
for upholding a 6,500-foot restriction and that the town has
failed to show that such a large radius is necessary or that it
would be effective in promoting its aims. In response, Paris
correctly notes that it need not provide empirical evidence
of efficacy to support its legislative decisions. See FC. C. v.
Beach Commc'ns, Inc., 508 U.S. 307, 315, 113 S.CL. 2096,
124L.Ed.2d 211 (1993) ("[A] legislative choice is not subject
to courtroom fact-finding and may be based on rational
speculation unsupported by evidence or empirical data.').
Instead, Paris gives three reasons to justify the scope of its
protected locations restriction: the rural nature of the town,
the frequent travel of children within the town without adult
supervision, and the lack of police presence in the town.

[17) We see no need to parse Paris's rationales with a fine
toothed comb. Rather, we are persuaded by the fact that
Paris's 6,500-foot protected locations restriction, taken alone,
impacts less than 30% of the available housing stock in
Paris. That leaves over 70% of the town's residential units
-including its affordable long-term rental motels-available
to designated offenders. While Nelson is correct that (as far
as we can tell) no court has ever upheld, let alone had an
opportunity to evaluate, a 6,500-foot residency restriction, he
has failed to show by the "clearest proof' that such a buffer
around the ten protected locations in Paris is constitutionally
excessive. Indeed, we suspect that if this were the only
restriction at issue, we would not be here today. Thus, we find
the excessiveness factor to favor Paris as to this restriction.

The designated offenders restriction, however, is a different
story. Unlike the protected locations restriction, there is no
precedent for this type of residency restriction, and the record
offers no explanation why prohibiting designated offenders
from residing within 6,500 feet of one another would
safeguard Paris's children, particularly given the safeguards
already in place by the protected locations restriction.

In enacting the ordinance, Paris did determine that sex
offenders were "extremely likely" to recidivate in "locations
close to their residences." Ordinance $ 10-19(2). We defer to
these legislative findings. See Frank v. Walker, 768 F.3d 744,
750 (7th Cir. 2014); see also UnitedStates v Kebodeax, 570



US 387, 395-96, 133 S.Ct. 2496, 186 L.Ed 2d 540 (2013);
Turner Broad Sys, Inc v FCC, 520 US 180,195, 117 S.Ct.
1174, 137 L.Ed.2d 369 (1997) But, even if these findmgs
were true and even if, as Pars suggests, residential proximity
might allow greater interaction between designated offenders
which, in tum, might lead to greater recidivism (a debated
proposition), it is entirely unclear from this record what
this restriction adds to the security the protected locations
restriction already provides to the town's children. See Turner
Broad. Sys, Inc v. FCC,512U.$ 622, 664, 114 S.Ct. 2445,
129 L.Ed.2d 497 (1994) ("That the Government's asserted
mterests are 401 important in the abstract does not mean,
however, that the [regulation at issue) will in fact advance

those interests.").4

Accordingly, after drawing all reasonable factual mferences
in Nelson's favor, we conclude that disputed facts exist as
to whether the designated offenders restriction is reasonably
related to Paris's legitimate interest in protecting its children.

(18) In summary, we conclude that Nelson has failed
to establish by the "clearest proof' that Paris's protected
locations restriction violates the Constitution's prohibition on
ex post facto laws. Nelson has established, however, that
the designated offenders restriction resembles the traditional
form ofbanishment because it effectively establishes a ceiling
beyond which no designated offender could ever reside in
Paris. And the factual record, as it currently stands, leaves
genuine disputes of fact as to the reasonableness of this
restriction when considered against Paris's stated goal of
protecting its children. We therefore remand this case to
the district court for an evidentiary hearing and further
consideration of the designated offenders restriction. See
Turner Broad., 512 U.S. at 668, 114 S.Ct. 2445 (remanding
for factual development where the "paucity of evidence"
precluded determination as to the constitutionality of the
challenged statute).

B. Substantive Due Process

The remaining issue is easily dispatched Nelson argues that
the ordinance volates his substantive right to due process
protected by the Fourteenth Amendment. He acknowledges
that his clamm is subject to rational bass review because
he does not allege that the ordinance mfringes on any
fundamental right. Nevertheless, he urges us to apply some
level of heightened scrutiny, arguing that sex offenders are a
despised mmority.

[19] We rejected this exact argument in Vasquez 895 F.3d
at 524-25. There, when asked to apply heightened scrutiny
to the residency restrictions at issue, we declined to do so,
explaming that because "[t]he residency statute [wa]s facially
neutral and advance[d) a compelling government interest:
protectmg children from recidivism by child sex offenders,"
heightened scrutiny did not apply. Id at 525. We find the same
to be true here. There is no facial animus toward sex offenders
in the ordinance, the purpose of which is to protect children.
Therefore, only rational-basis review is appropriate. And
given that Nelson concedes that the ordinance is rationally
related to Paris's interest in protecting children, his due
process claim necessarily fails.

III. CONCLUSION

For the foregoing reasons, we AFFIRM the district court's
grant of summary judgment in favor of Paris on Nelson's
Fourteenth Amendment claim and his Ex Post Facto Clause
clamm to the extent it applies to the protected locations
restriction, Ordinance $ 10-21(1)a). But we hold that the
district court erred in granting summary judgment in favor of
Paris on Nelson's Ex Post Facto Clause claim as it applies to
the designated offenders restriction, Ordinance $ 10-21(1)\b).
We therefore VACATE in part and REMAND to the district
402 court for proceedings consistent with this opmnion.

All Citations

78 F.4th 389

Footnotes
1 The 2018 amendments are not relevant to this appeal Those amendments, made in response to Hoffman v Vi"//

of Pie t P · · 249 F s
I
ageasan rame, upp 3d 951 (ED Wis 2017), included "provd[ing] due process for an appeals process

by appointing an appeal board consisting of three Pans residents and one alternate " At that time, Pars also created a
Protected Locations map "

l?



2 By our calculation, in this example, the combined effect of the Orchnance's residency restnct1ons puts at least 61 8%
(not 58 5%) of Paris's residential units off-limits to designated offenders-leaving at most 32 8% of the available housing
stock for these indvduals

3 Pans argues repeatedly that ,t did not "intend" to punish designated offenders But the entire purpose of the Smith analysis
Is to look beyond the legislature's intent-which Nelson concedes for appeal was not penal-and to evaluate whether the
law Is so punitive in effect such that tt negates any such non-punitive intent Smith, 538 US at 92-93, 123 S Ct. 1140,
see a/so Hudson, 522 U S at 104, 118 S Ct. 488 ("The fact that petitioners' 'good faith' was considered in determining
the amount of the penalty to be Imposed i this case Is irrelevant, as we look only to the 'statute on its face' to determine
whether a penalty is criminal in nature ") (quoting Kennedy, 372 US at 169, 83 S Ct. 554)

Pans's Town Board Chairperson, John Holloway, did testify after the fact that Paris's reason for the designated offenders
restriction was to minimize the interacton and proximity of offenders in order to avoid any "encouragement of continued
antisocial behavior• But Pans admits there 1s no evidence or reason to believe that forcing offenders to live certain
distances apart has any reasonable relation to recidivism rates
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Introduction and highlights

Introduction

In 1994, prisons in 15 States released
9,691 male sex offenders. The 9,691
men are two-thirds of all the male sex
offenders released from State prisons
in the United States in 1994. This
report summarizes findings from a
survey that tracked the 9,691 for 3 full
years after their release. The report
documents their "recidivism," as
measured by rates of rearrest, recon
viction, and reimprisonment during the
3-year followup period.

This report gives recidivism rates for
the 9,691 combined total. It also
separates the 9,691 into four overlap
ping categories and gives recidivism
rates for each category:

• 3, 115 released rapists

• 6,576 released sexual assaulters

• 4,295 released child molesters

• 443 released statutory rapists.

The 9,691 sex offenders were released
from State prisons in these 15 States:
Arizona, Maryland, North Carolina,
California, Michigan, Ohio, Delaware,
Minnesota, Oregon, Florida, New
Jersey, Texas, Illinois, New York,
and Virginia.

Highlights

The 15 States in the study released
272,111 prisoners altogether in 1994.
Among the 272,111 were 9,691 men
whose crime was a sex offense (3.6%
of releases).

On average the 9,691 sex offenders
served 3½ years of their 8-year
sentence (45% of the prison sentence)
before being released in 1994.

Rearrest for a new sex crime

Compared to non-sex offenders
released from State prisons, released
sex offenders were 4 times more likely
to be rearrested for a sex crime.
Within the first 3 years following their
release from prison in 1994, 5.3% (517
of the 9,691) of released sex offenders
were rearrested for a sex crime. The
rate for the 262,420 released non-sex
offenders was lower, 1.3% (3,328 of
262,420).

The first 12 months following their
release from a State prison was the
period when 40% of sex crimes were
allegedly committed by the released
sex offenders.

Recidivism studies typically find that,
the older the prisoner when released,
the lower the rate of recidivism.
Results reported here on released sex
offenders did not follow the familiar
pattern. While the lowest rate of
rearrest for a sex crime (3.3%) did
belong to the oldest sex offenders
(those age 45 or older), other compari
sons between older and younger
prisoners did not consistently show
older prisoners' having the lower
rearrest rate.

The study compared recidivism rates
among prisoners who served different
lengths of time before being released
from prison in 1994. No clear associa
tion was found between how long they
were in prison and their recidivism rate.

Before being released from prison in
1994, most of the sex offenders had
been arrested several times for differ
ent types of crimes. The more prior
arrests they had, the greater their likeli
hood of being rearrested for another
sex crime after leaving prison. Re
leased sex offenders with 1 prior arrest
(the arrest for the sex crime for which
they were imprisoned) had the lowest
rearrest rate for a sex crime, about 3%;
those with 2 or 3 prior arrests for some
type of crime, 4%; 4 to 6 prior arrests,
6%; 7 to 10 prior arrests, 7%; and 11
to 15 prior arrests, 8%.

Rearrest for a sex crime against a child

The 9,691 released sex offenders
included 4,295 men who were in prison
for child molesting.

Of the children these 4,295 men were
imprisoned for molesting, 60% were
age 13 or younger

Half of the 4,295 child molesters were
20 or more years older than the child
they were imprisoned for molesting.

On average, the 4,295 child molesters
were released after serving about 3
years of their 7-year sentence (43% of
the prison sentence).

Compared to the 9,691 sex offenders
and to the 262,420 non-sex offenders,
released child molesters were more
likely to be rearrested for child molest
ing. Within the first 3 years following
release from prison in 1994, 3.3% (141
of 4,295) of released child molesters
were rearrested for another sex crime
against a child. The rate for all 9,691
sex offenders (a category that includes
the 4,295 child molesters) was 2.2%
(209 of 9,691). The rate for all 262,420
non-sex offenders was less than half of
1% (1,042 of the 262,420).

Of the approximately 141 children
allegedly molested by the child moles
ters after their release from prison in
1994, 79% were age 13 or younger
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Released child molesters with more
than 1 pnor arrest for child molesting
were more hkely to be rearrested for
child molesting (7 3%) than released
child molesters with no more than 1
such prior arrest (2 4%)

Rearrest for any type of cnme

Compared to non-sex offenders
released from State prison, sex offend
ers had a lower overall rearrest rate
When rearrests for any type of cnme
(not just sex crimes) were counted, the
study found that 43% (4,163 of 9,691)
of the 9,691 released sex offenders
were rearrested The overall rearrest
rate for the 262,420 released non-sex
offenders was higher, 68% (179,391 of
262,420)

The rearrest offense was a felony for
about 75% of the 4,163 rearrested sex
offenders. By comparison, 84% of the
179,391 rearrested non-sex offenders
were charged by police with a felony

Reconviction for a new sex crime

Of the 9,691 released sex offenders,
3.5% (339 of the 9,691) were recon
victed for a sex crime within the 3-year
followup perod

Reconviction for any type of crime

Of the 9,691 released sex offenders,
24% (2,326 of the 9,691) were recon
vcted for a new offense The reconvc
ton offense included all types of
crimes

Returned to pnson forany reason

Within 3 years following their release,
38.6% (3,741) of the 9,691 released
sex offenders were returned to pnson
They were returned either because
they received another pnson sentence
for a new crime, or because of a
technical violation of their parole, such
as failing a drug test, missing an
appointment with their parole officer, or
being arrested for another cnme
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Definitions

Imprisonment offense The 9,691
prisoners were men released from
State prisons in 1994 after serving
some portion of the sentence they
received for committing a sex crime.
The sex crime they committed is
referred to throughout the report as
their "imprisonment offense." Their
imprisonment offense should not be
confused with any new offense they
may have committed after release.

Sex offender The 9,691 released men
were all violent sex offenders. They are
called "violent" because the crimes
they were imprisoned for are widely
defined in State statutes as "violent"
sex offenses. "Violent" means the
offender used or threatened force in
the commission of the crime or, while
not actually using force, the offender
did not have the victim's "factual" or
"legal" consent. Factual consent means
that, for physical reasons, the victim did
not give consent, such as when the
offender had intercourse with a
sedated hospital patient or with a
woman who had fallen unconscious
from excessive drug taking. "Legal"
consent means that the victim willingly
participated but, in the eyes of the law,
the victim was not old enough or not
sufficiently mentally capable (perhaps
due to mental illness or mental retarda
tion) to give his or her "legal" consent.

State statutes give many different
names to violent sex offenses: "forcible
rape," "statutory rape," "object rape,"
"sexual assault," "sexual abuse," "forci
ble sodomy," "sexual misconduct,"
"criminal sexual conduct," "lascivious
conduct," "carnal abuse," "sexual
contact," "unlawful sexual intercourse,"
"sexual battery," "unlawful sexual activ
ity," "lewd act with minor," "indecent
liberties with a child," "carnal knowl
edge of a child," "incest with a minor,"
and "child molesting."

"Violent" sex offenses are distinguished
from "nonviolent" sex offenses and
from "commercialized sex offenses."
Nonviolent sex offenses include morals
and decency offenses (for example,

indecent exposure and peeping tom),
bestiality and other unnatural acts,
adultery, incest between adults, and
bigamy. Commercialized sexual
offenses include prostitution, pimping,
and pornography As used throughout
this report, the terms "sex crimes" and
"sex offenders" refer exclusively to
violent sex offenses.

Each of the 9,691 sex offenders in this
report is classified as either a rapist or
a sexual assaulter Classification was
based on information about the impris
onment offense contained in prison
records supplied for each sex offender
released from prison in 1994. Also
based on imprisonment offense infor
mation, an inmate could be categorized
as a child molester and/or a statutory
rapist. Classification to either of these
two categories is in addition to, not
separate from, classification as a rapist
or sexual assaulter For example, of
the 3,115 sex offenders classified as
rapists, 338 were child molesters. Or,
to put it another way, the imprisonment
offense for 338 of the 4,295 child
molesters identified in this report was
rape. Similarly, 3,957 of the 4,295 child
molesters were also sexual assaulters.

Sexual
Total Rapists assaulters

Child
molesters 4,295 338 3,957
Statutory
rapists 443 21 422

The report gives statistics for all sex
offenders and each of the four types
rapists, sexual assaulters, child moles
ters, and statutory rapists. (See
Methodology on page 37 for details on
how sex offenders were separated into
categories.)

Rapist "Violent sex crimes" are
separated into two categories: "rape"
(short for forcible rape") and "other
sexual assault." As used throughout
this report the term "rapist" refers to a
released sex offender whose imprison
ment offense was defined by State law
as forcible intercourse (vaginal, anal, or
oral) with a female or male. Rape
includes "forcible sodomy" and
"penetration with a foreign object."
Rape excludes statutory rape or any

other nonforcible sexual act with a
minor or with someone unable to give
legal or factual consent. As used
throughout this report, "rape" always
means "forcible rape." "Statutory rape"
is not a type of forcible rape.

A total of 3,115 sex offenders are
identified in the report as released
rapists about a third (32%) of the
9,691 released sex offenders.
However, enough information to clearly
distinguish rapists from other sexual
assaulters was not always available in
the prison records used to categorize
sex offenders into different types.
Consequently, the number of rapists
among the 9,691 was almost certainly
greater than 3,115; how much greater
is unknown.

An obstacle to identifying rapists from
penal code information is that the label
"rape" is not used in about half the 50
States. However, released sex offend
ers whose imprisonment offense was
rape could still be identified. To illus
trate, in one State, the term criminal
sexual conduct refers to all types of sex
crimes. The statutory language was
consulted to determine if an offender's
imprisonment offense involved "inter
course" that was "forcible," in accor
dance with the definition of rape used
in this report. If the offense was not
found to involve intercourse (or
penetration), then the inmate was not
classified as a rapist. The same was
true of force; if the statutory language
did not include a reference to force (or
coercion), the offense was not catego
rized as rape.

Sexual assaulter By definition in the
report, all sex offenders are either
"rapists" or "sexual assaulters." Sex
offenders whose imprisonment offense
could not be positively identified as
"rape" were placed in the "sexual
assault" category. To the extent that
rapists were reliably distinguished from
sexual assaulters, "sexual assaulters"
identified in this report were released
sex offenders whose imprisonment

Recidivism of Sex Offenders Released from Prison in 1994 3



offense was "sexual assault," defined
as one of the following
1 forcible sexual acts, not amounting
to intercourse, with a vctmm of any age,
2 nonforcble sexual acts wth a mnor
(such as statutory rape or incest with a
minor or fondling), or
3 nonforcible sexual acts with
someone unable to give legal or factual
consent because of mental or physical
reasons (for example, a mentally ill or
retarded person or a sedated hospital
patient)

A total of 6,576 sex offenders are
1dent1fied in this report as released
sexual assaulters The 6,576 sexual
assaulters made up about two-thirds
(68%) of the 9,691 released sex
offenders

Child molester Many of the 9,691 sex
offenders were released pnsoners
whose 1mpnsonment offense was the
rape or sexual assault of a child
Throughout the report, released sex
offenders whose forcible or nonforc1ble
sex crime was against a child are
referred to as "child molesters." The
sex crime did not have to involve inter
course to fit the definition of child
molestation

Of the 9,691 sex offenders, 4,295 were
Identified as child molesters based on
prison records made available for the
study However, because complete
information was not always supplied,
not every child molester could be
1dent1fied Of the 9,691 released sex
offenders, undoubtedly more than
4,295 were child molesters, but 4,295
represent all who could be identified
from the information available One
reason child molesters were not easily
Identified from penal code information
Is that most States do not use the term
"child molester" in their penal code
Nevertheless, all States have laws
against sexual activity with children,
which does facilitate Identification As a
result of the uncertainty regarding the
number of child molesters among the
9,691 sex offenders, the study cannot
say what percentage of the vctms of

the 9,691 sex offenders' offenses were
children, and what percentage were
adults

In short, the 4,295 released child
molesters in this report were men
who-
a had forcible intercourse

with a child or
b committed "statutory rape"

(meaning nonforcible intercourse
with a child) or

c with or without force, engaged in
any other type of sexual contact
wth a child

Of the 4,295, at least 338 (about 8%)
had forcible intercourse, and at least
443 (10%) committed statutory rape

Statutory rapist State laws define
various circumstances in which inter
course between consenting partners Is
illegal for example, when one of the
partners Is marred or when the two are
blood relatives or when one Is a "child."
Laws that cnminalize consensual inter
course based solely on the marital
status of the partners are called
"adultery laws." Those that cnminahze
1t based solely on blood relat1onsh1p
are "incest laws." Laws that proh1b1t
consensual sexual intercourse based
solely on the ages of the partners are
called "statutory rape laws."

Statutory rape pertains exclusively to
consensual intercourse, as opposed
to other types of sexual contact with a
child, such as forcible intercourse,
forcible fondling, or consensual
fondling Statutory rape 1s one specific
form of what this study calls "child
molestation." The child victim of statu
tory rape can be male or female, and
the offender can be male or female
The offender can be almost any
relative ("statutory rape" includes incest
with a child), an unrelated person well
known to the child (such as a school
teacher, neighbor, or minister),
someone the child hardly knows, or a
stranger

Statutory rape laws define a "child" as a
person who ts below the "age of

consent," meaning below the minimum
age at which a person can legally
consent to having intercourse Age of
consent in the 50 States ranges from
14 to 18 Most States set age of
consent at 16 In those States, consen
sual intercourse with someone age 16
or older is usually not a cnmmal
offense, but intercourse with someone
below 16 generally is However, all
States make exceptions to their age
rules Consequently, consensual inter
course with children below the age of
consent 1s not always a cnme, and
consensual intercourse with children
who are old enough to give consent Is
not always legally permissible

Exceptions for children below age of
consent Certain statutory exceptions
exist to legal prohibitions against
nonforcible Intercourse with children
who are below the age of consent
One way exceptions are made In
statutes Is by specifying the minimum
age the offender must be (for example,
at least age 18, at least age 20) for
intercourse to be unlawful Persons
below this minimum age generally
cannot be prosecuted Another
common way exceptions are made
(virtually every State has these prov1-
sIons in its laws) is by specifying how
much older than the vctmm the perpe
trator must be for cnmmal prosecution
to occur For example, by law in one
State where age of consent Is 16, no
prosecution can occur unless the age
difference 1s at least 3 years In that
State it is legal for a 17-year-old to
have consensual intercourse with a
15-year-old, even though 15 1s below
the age of consent, but the same act
with a 15-year-old 1s illegal when the
other 1s 18 That is because the
17-year-old 1s not 3 years older than
the 15-year-old, whereas the 18-year
old Is The aim of such exceptions is to
distinguish teen behavior from exploita
t1ve relat1onsh1ps between adults and
children Another exception ts consen
sual intercourse between husband and
wife, no prosecution can occur 1f one
spouse 1s below the age of consent
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Exceptions for children old enough to
give consent Certain adults can be
prosecuted for having consensual
intercourse with a child who has
reached the age of consent. For
example, in one State it is a third
degree felony for a psychotherapist to
have intercourse with a 17-year-old
client even though 17 is over the
minimum age of consent in that State.
In another State, where an adult gener
ally cannot be prosecuted for having
consensual intercourse with a 16-year
old, an exception is made when the
adult is the child's school teacher In
that case the teacher can be prose
cuted for a "class A" misdemeanor
Exceptions are made for other profes
sions as well (clergy, for example).

In this report, 443 of the 9,691 released
sex offenders are identified as statutory
rapists based on information supplied
by the prisons that released them.
There were more than 443 statutory
rapists among the 9,691 released male
sex offenders, but the 443 are all that
could be positively identified with the
limited information available. One
reason statutory rapists are not easily
identified from penal code information
available on the released sex offenders
is that most States do not use the term
"statutory rape" in their laws.

First release Though all 9,691 sex
offenders in the study were released in
1994, for a fourth of the offenders 1994
was not the first year of release since
receiving their prison sentence. This
group had previously served a portion
of the sentence and were released,
then violated parole and were returned
to prison to continue serving time still
left on that sentence. For the remaining
75% of sex offenders released, the
1994 release was their "first release,"
meaning their first discharge from
prison since being convicted and
sentenced to prison.

"First release" should not be confused
with first ever release from a prison.
"First release" pertains solely to the
sentence for the imprisonment offense

(as defined above). It does not pertain
to any earlier prison sentences offend
ers may have served for some other
offense.

Attention is drawn to first releases
because certain statistics in the report

for example, "average time served,"
"percent of sentence served," "child
molester's age when he committed the
sex crime for which he was
imprisoned" could only be computed
for those prisoners classified as first
releases. For such statistics, date first
admitted to prison for their imprison
ment offense was needed. Since
prison records made available for the
study only provided this admission date
on first releases, first releases neces
sarily formed the basis for the
statistics.

Prior arrest Statistics on prior arrests
were calculated using arrest dates
from the official criminal records of the
9,691 released sex offenders. Only
dates of arrest were counted, not the
number of arrest charges associated
with that arrest date. To illustrate, one
man was arrested on March 5, 1970,
and that one arrest resulted in 3
separate arrest charges being filed
against him. In this study, that March 5
arrest is considered one prior arrest.

Prior arrests were measured two differ
ent ways in this report. The first way
did not include the imprisonment
offense for which the sex offender was
in prison in 1994. Prior arrest statistics
that did not include the imprisonment
offense are found in sections of the
report that describe the criminal
records of the 9,691 sex offenders at
the time of release from prison. In this
case, any arrest that had occurred on a
date prior to the sex offender's arrest
for his imprisonment offense was
considered a prior arrest. For example,
one released sex offender was found
to have four different dates of arrest
prior to the date of arrest for his impris
onment offense. Those four arrests
resulted in 17 different charges being
brought against him. When describing

this released prisoner's criminal record,
he is considered to have four prior
arrests.

The second way of measuring prior
arrests did include the imprisonment
offense of the released sex offender
Prior arrest statistics that did include
the imprisonment offense are found in
sections of the report that describe the
recidivism rates of the 9,691 sex
offenders following their release from
prison. In this case, any arrest that had
occurred on a date prior to the sex
offender's release from prison was
considered a prior arrest. By definition,
all 9,691 sex offenders had at least one
arrest prior to their release, which was
the sex crime arrest responsible for
their being in prison in 1994. This
means that the sex offender who was
arrested on four different dates prior to
the arrest for his imprisonment offense
under the first definition of prior arrest
was, under this second definition,
classified as having five prior arrests,
once his imprisonment offense is
included.

Thirteen tables in the report provide
statistics on prior arrests (and, in 2 of
the 13, prior convictions and prior
imprisonments). In tables 15, 16, 17,
18, 27, 28, 29, 30, 31, 36, and 37,
"prior arrests" includes the sex crime
arrest for the imprisonment offense;
these tables have the heading "prior to
1994 release." In tables 5 and 6, "prior
arrests" excludes that arrest; these
tables have the heading "prior to the
sex crime for which imprisoned."

In all tables, the same counting rule
was used: arrest dates, not arrest
charges, were counted to obtain the
number of prior arrests.

Rearrest Unless stated otherwise, this
recidivism measure is defined as the
number or percentage of released
prisoners who, within the first three
years following their 1994 release,
were arrested either in the same State
that released them (in this report those
arrests are called "in-State" arrests) or
in a different State (those arrests are
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referred to as "out-of-State" arrests).
Data on arrests came from State RAP
sheets and FBI RAP sheets. RAP
sheets (Records of Arrest and Prose
cution) are law enforcement records
intended to document a person's entire
adult criminal history, including every
arrest, prosecution and adjudication for
a felony or serious misdemeanor
offense. Arrests, prosecutions and
adjudications for minor traffic offenses,
public drunkenness, and other petty
crimes are not as fully recorded as
those for serious crimes. The "percent
rearrested" is calculated by dividing the
number rearrested by the number
released from prison in 1994.

All measures of recidivism based on
criminal records are subject to two
types of errors. Type 1 errors arise
when the arrest or the conviction in the
released prisoner's record is for a
crime that person did not commit.
Type 2 errors arise when the released
prisoner commits a crime but he is not
arrested for it, or, even if he is, the
arrest does not result in his conviction.

Some amount of type 1 and type 2
error is inevitable, however recidivism
is measured. But that does not mean
that all recidivism measures are equally
suitable, no matter the purpose they
are intended to serve. The main
purpose of this recidivism study was to
document the percentage of sex
offenders who continued their involve
ment in various types of crime after
their release from prison in 1994. The
more suitable measure for that is the
one with the fewest type 2 errors: the
one, in other words, less prone to
saying someone is not committing
crimes when he actually is. Between
rearrest and reconviction as the recidi
vism measure, the one less likely to
make that type of error is rearrest.
One reason is that the rigorous
standard used to convict someone
"proof beyond a reasonable doubt"
makes it certain that guilty persons will
sometimes go free. Another reason is
record keeping: the justice system
does better at recording arrests than

convictions in RAP sheets. For such
reasons, this study uses rearrest more
often than reconviction as the measure
of recidivism.

Rearrest forms a conservative meas
ure of reoffending because many
crimes do not result in arrest. Not all
types of crime are alike in this regard.
Crimes committed in nonpublic places
(such as in the victim's home) by one
family member against another (such
as by the husband against his wife, or
by the father against his own child) are
a type that is less likely than many
other types to be reported to police
and, consequently, less likely to result
in arrest. Sex crimes, particularly those
against children, are a specific
example of this type. While some sex
offenders in this study probably com
mitted a new sex crime after their
release and were not arrested or con
victed, the study cannot say how many.

As mentioned above, one reason why
sex offenders are not arrested is that
no one calls the police. Results from
the National Crime Victimization Survey
indicate that the offenses of
rape/sexual assault are the least likely
crimes to be reported to the police.
(See Reporting Crime to the Police,
1993-2000, March 2003, <http://www.
ojp. usdoj/bjs/abstract/rcp00. htm>.)

Reconviction Except where stated
otherwise, this recidivism measure
pertains to State and Federal convic
tions in any State (not just convictions
in the State that released them) in the
three years following release. Informa
tion on convictions came from State
and FBI RAP sheets. RAP sheets are
intended to document every conviction
for a felony or serious misdemeanor,
but not every conviction for a minor
offense. "Percent reconvicted" is calcu
lated by dividing the number recon
victed by the number released from
prison in 1994. (It is not calculated by
dividing the number reconvicted by the
number rearrested.)

Return to prison Two recidivism
measures are returned to prison

with a new sentence
with or without a new sentence.

Recidivism defined as Returned to
prison with a new sentence pertains
exclusively to sex offenders who, within
3 years following release, were recon
victed for any new crime in any State
following their release and received a
new prison sentence for the new crime.

Recidivism defined as Returned to
prison with or without a new sentence
includes resentenced offenders plus
any who were returned to prison within
3 years because they had violated a
technical condition of their release.
Technical violations include things such
as failing a drug test, missing an
appointment with their parole officer, or
being arrested for a new crime. Offend
ers returning to prison for such viola
tions are sometimes referred to as
"technical violators."

Prisons should not be confused with
jails. A prison is a State or Federal
correctional facility reserved for
convicted persons with relatively long
sentences (generally over a year).
A jail is a local correctional facility for
convicted persons with short sentences
or for persons awaiting trial. Returns to
prison refer to any prison, not neces
sarily the same prison that released the
offender in 1994.

The "percent returned to prison with a
new sentence" is calculated by dividing
the number returned to prison with a
new sentence by the number released
from prison in 1994. The "percent
returned to prison with or without a new
sentence " is calculated by dividing the
number returned to prison with or
without a new sentence by the number
released from prison in 1994.

Data on returns with a new sentence
are based on State and FBI RAP
sheets. Data on returns with or without
a new sentence are based on State
and FBI RAP sheets plus prison
records.
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Demographic characteristics

All sex offenders

Of the 9,691 released sex offenders,
approximately 
• 6,503 (67 1% of the 9,691) were

white males (table 1)
• 3,053 (31 5%) were black males
• 136 (14%) were males of other races

(Asian, Pacific Islander, American
Indian, and Alaska Native)

The vast majority of sex offenders
were non-Hispanic males (80 1%)
Half were over the age of 35 when
released

Rapists and sexual assaulters

As defined mn thus report, all sex offend
ers are either "raprsts" or "sexual
assaulters " Of the 9,691 released sex
offenders, 3,115 were rapists and the
remammg 6,576were sexual
assaulters

Of the 3,115 rapists, 1,735 (55 7% of
3,115) were white males and 1,327
(42 6%) were black males Of the
6,576 sexual assaulters, 4,768 (72 5%
of 6,576) were white males and 1,723
(26 2%) were black males

Rapists and sexual assaulters were
close in age at time of release over
70% were age 30 or older Medan age
at time of release was about 35 years
for both rapists and sexual assaulters

Table 1. Demographic characteristics of sex offenders released
from prison in 1994, by type of sex offender

Percent of released ensoners
Prisoner Sexual
charactenstrc All Rapists assaulters

Total 100% 100% 100%

Race
White 671% 557% 72 5%
Black 315 426 26 2
Other 1 4 1 7 1 3

Hispanic origin
Hispanic 199% 22 6% 189%
Non-Hispanic 80 1 774 81 1

Age at release
18-24 12 2% 106% 130%
25-29 164 173 16 0
30-34 200 224 18 8
35-39 19 1 209 183
40-44 13 3 133 133
45 or older 19 0 15 5 20 6

Age at release
Average 36 8 yrs 361 yrs 37 1 yrs
Median 353 349 355

Total released 9,691 3,115 6,576

Note The 9,691 sex offenderswere released in 15 States Data rdentifyrng
race were reported for 98 5% of 9,691 released sex offenders, Hispanic
orgin for 82 5%, age for virtually 100%
•Age at release 18-24 includes the fewwhowere under age 18
when released from prison mn 1994
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Chtld molesters and statutory rapists

Some of the 9,691 sex offenders were
men whose imprisonment offense was
a sex offense against a child Precisely
how many ts unknown In this report,
the 4,295 who could be 1dent1fied are
called "child molesters" (table 2) The
4,295 Identified child molesters
included some (443 out of the 4,295)
whose specific sex offense against a
child was non-forcible Intercourse
These 443 are called "statutory
rapists " There were more than 443
among the 4,295, but 443 were all that
could be identified from the limited
Information obtained for the study

Both the 4,295 child molesters and the
443 statutory rapists were predomi
nantly non-Hispanic white males
Nearly three-fourths of the child moles
ters (73 2%) were age 30 or older Just
over half the statutory rapists (54%)
were 30 or older at the time they were
released from prison

Among the released child molesters
there were 3,333 white men (77 6% of
4,295) and 889 black men (20 7%)
The 443 statutory rapists included 324
white men (73 2% of443) and 110
black men (24 8%)

Table 2. Demographic characteristics of child molesters and statutory rapists
released from prison in 1994

Percent of released
prisoners

Pnsoner Child Statutory
characteristic molesters rapists

Total 100% 100%

Race
White 776% 73 2%
Black 20 7 248
Other 1 7 20

Hispanic origin
Hispanc 235% 15 9%
Non-Hispanic 76 5 84 1

Age at release
18-24 114% 248%
25-29 154 21 2
30-34 177 147
35-39 18 6 14 9
40-44 14 3 10 2
45 orolder 226 14 2

Age at release
Average 37 8 yrs 33 6 yrs
Medan 365 310

Total released 4,295 443

Note The 4,295 child molesters were released in 15 States.
the 443 statutory rapists in 11 States Because of overlapping defirnt1ons,
all statutory rapists also appearunderthe column "child molesters "
Data dentrfyg race were reported for 99 5% of4,295 released child
molesters, Hispanic ongn for 87 8%, and age for 100%
Age at release 18-24 includes the fewwhowere under age 18
when released from prison in 1994
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Sentence length and time served

All sex offenders

AII 9,691 sex offenders selected to be
in this study had a prison sentence
greater than 1 year The shortest terms
were a day over 1 year, the longest
were life sentences. The fact that sex
offenders with a life sentence (18
offenders in the study) were among the
9,691 released in 1994 should not be
surprising because only rarely do life
sentences in the United States literally
mean imprisonment for the remainder
of a person's life. Most felons receiving
a life sentence are eventually paroled
(unpublished tabulation of data from
the 1997 BJS Survey of Inmates in
State Correctional Facilities).

On average, a sex offender released
from prison in 1994 had an 8-year term
and served 3'/ years of that sentence
(45%) before being released (table 3).
Half of the released sex offenders had
a sentence length of 6 years or less.
Half had served no more than a third of
their sentence before being released.
When released, the majority (54.5%)
had more than 3 years of their
sentence remaining to be served.

Rapists and sexual assaulters

Rape always involves forcible inter
course, whereas sexual assault (as the
term is used here) never does,
although it can involve other types of
forcible sexual assault. Because forci
ble intercourse is considered to be a
more serious offense than other forms
of forcible sexual assault, penalties for
rape are generally more severe than
those for sexual assault.

Consistent with the more serious
nature of rape

• on average a released rapist had a
longer sentence (just over 11 years)
than a sexual assaulter (just under 7
years)

• on average a rapist spent more time
in confinement before being released
(5¼ years) than a sexual assaulter
(just under 3 years)

• median sentence length was longer
for rapists (half of the rapists had a
sentence of 9 years or more, while half
of the sexual assaulters had a
sentence of 5½ years or more)

• 39.2% of the 3,115 rapists were in
prison for over 5 years prior to release,
while 12.5% of the 6,576 sexual
assaulters served 61 months or more

• rapists served 49% of their sentence
before being released, compared to
43% for sexual assaulters.

Depending on the length of their
sentence and the amount of time they
had served before being released,
some of the released sex offenders
would have been on parole (or some
other type of conditional release)
throughout the full 3 years they were
tracked in this study. For example,
when released, 63.3% of rapists had
more than 3 years left to serve on their
sentence. In their case, any new
crimes they committed during this
3-year followup period were offenses
committed while still on parole. By
comparison, just over half of released
sexual assaulters had more than 3
years left to serve.

Table 3. Sentence length and time served for sex offenders released
from prison in 1994, by type of sex offender

Note: The 6,470 sex offenders were released in 13 States. Figures are based on first releases
only. First releases include only those offenders leaving prison for the first time since beginning
their sentence. First releases exclude those who left prison in 1994 but who had previously been
released under the same sentence and had returned to prison for violating the conditions of
release.

Sexual
Characteristic All Rapists assaulters

Sentence length (in months)
Mean 97.3 mo 134.0 mo 82.5 mo
Median 72.0 108.0 66.0

Time served (in months)
Mean 42.3 mo 62.6 mo 34.1 mo
Median 32.3 48.2 26.5

Percent of sentence served 44.9% 49.3% 43.1%

Upon release in 1994, percent
who had served -
6 months or less 4.5% 3.1% 5.0%
7-12 9.5 3.0 12.1
13-18 16.5 10.5 19.0
19-24 9.7 5.1 11.5
25-30 8.1 6.1 8.9
31-36 9.9 8.0 10.7
37-60 21.6 24.9 20.2
61 months or more 20.2 39.2 12.5

Upon release in 1994, percent with
time still remaining to be served
6 months or less 2.8% 2.4% 2.9%
7-12 5.0 5.7 4.7
13-18 8.4 6.2 9.2
19-24 12.8 9.3 14.2
25-30 8.1 6.2 8.8
31-36 8.5 6.9 9.1
37-60 25.1 22.8 26.0
61 months or more 29.4 40.5 24.9

Total first releases 6,470 1,859 5,860
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Child molesters and sexual assaulters

On average, child molesters were
released after serving nearly 3 years
(33 7 months) of their nearly 7-year
sentence (81 1months) (table 4)
Statutory rapists were released after
serving a little over 2 years of their
approximately 4-year sentence Upon
release, almost half of the child moles
ters still had at least 3 years of their
sentence remammg to be served,
compared to 15% of statutory rapists

Table 4. Sentence length and time served for child molesters
and statutory rapists released from prison in 1994

Child Statutory
CharacterstIc molesters rapists
Sentence length (in months)
Mean 811 mo 495 mo
Median 66 0 36 0

Time served (in months)
Mean 337 mo 276 mo
Median 258 19 4

Percent of sentence served 433% 528%

Upon release in 1994, percent
who had served -
6 months or less 57% 96%
7-12 12 6 204
13-18 20 8 18 2
19-24 101 143
25-30 72 86
31-36 11 2 70
37-60 19 7 134
61 months or more 12 8 86

Upon release in 1994, percentwith
time still remaining to be served
6 months or less 25% 10 8%
7-12 54 17 4
13-18 10.2 26 9
19-24 161 131
25-30 79 85
31-36 89 85
37-60 249 92
61 months or more 241 56

Total first releases 3104 317
Note The 3,104 child molesters were released in 13 States, the 317 statutory rapists in 10
States Because of overlapping defimtmns, all statutory rapists also appear under the column
"child molesters " Figures are based on first releases only First releases include only those
offenders leaving prison for the first time since beginning their sentence First releases exclude
those who left prison in 1994 but who had previously been released under the same sentence
and had returned to prison for violating the conditions of release
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Prior criminal record

All sex offenders

Arrests and convictions for minor traffic
offenses, public drunkenness, and
other petty crimes are often not
entered into official criminal records.
Since official records formed the basis
for this study's statistics on arrests and
convictions, these statistics understate
levels of contact with the justice
system. Statistics shown throughout
this report on arrests and convictions
pertain mostly to arrests and convic
tions for felonies and serious
misdemeanors.

Statistics on prior arrests in this section
of the report do not include the impris
onment offense for which the sex
offender was in prison in 1994.

At the time the 9,691 male sex offend
ers were arrested for the sex crime that
resulted in their imprisonment

• 78.5% (7,607 of the 9,691 men) had
been arrested at least one earlier time
(table 5)

• half had 3 or more prior arrests
for some type of crime

• 58.4% (5,660 men) had at least one
prior criminal conviction

• 13.9% (1,347 men) had a prior
conviction for a violent sex offense

• 4.6% (446 men) had been convicted
for a sex crime against a child

• nearly a quarter had served time in a
State or Federal prison at least once
before for some type of crime.

All 9,691 were in prison in 1994
because they had been arrested and
convicted for a sex offense. For 71.5%
of the 9,691 men (6,929), that arrest
was their first ever for a violent sex
crime. In other words, these 6,929 men
had no previous arrest for a sex
offense. For the remaining 28.5%
(2,762 men), that arrest was not their
first sex offense arrest. Some had
been arrested once before for a sex
crime and some two or more times
before.

To illustrate, one of the 9,691 sex
offenders in this study had his first
arrest for a sex crime in 1966, when he
was age 19; he was also arrested for
sex crimes in the 1970's and 1980's, in
three different States. The arrest for his

imprisonment offense was in 1982. In
the early part of 1983, 4 months after
his arrest, he was convicted of sexual
assault and began serving a 25-year
prison term. Eleven years later, in 1994
at age 47, he was released.

For 75% of the 9,691 sex offenders,
their 1994 release represents their first
release since being sentenced for their
sex offense. The remaining 25% had
previously served time under the same
sentence, had been released, had
violated one or more conditions of their
parole and, consequently, were
returned to prison to continue serving
time still remaining on their sentence.

Table 5. Prior criminal record of sex offenders released from prison in 1994,
by type of sex offender

Sexual
Prior to the sex crime for which imprisoned All Rapists assaulters

Percent with at least 1 prior arrest for
Any crime 78.5% 83.1% 76.3%
Any sex offense 28.5 28.7 28.4
Sex offense against a child 10.3 5.7 12.5

Prior arrests for any crime•
Mean 4.5 5.0 4.2
Median 3 3 2

Percent with at least 1 prior conviction for -•
Any crime 58.4% 62.9% 56.2%
Any sex offense 13.9 14.6 13.5
Sex offense against a child 4.6 3.4 5.2

Prior convictions for any crime'
Mean 1.8 2.0 1.7
Median 1 1 1

Percent with prior prison sentence for any crime 23.7% 28% 21.6%

Percent who were first releases" 74.9% 66.9% 78.7%

Total released 9,691 3,115 6,576

Note: The 9,691 sex offenders were released in 15 States.
'"Prior" does not include the arrest, conviction, or prison sentence that was the reason
the sex offenders were in prison in 1994. Persons with no prior arrest or prior convictions
were coded zero and were included in the calculations of mean and median priors. Calculation
of prior convictions excluded Ohio, and calculation of prior prison sentences excluded Ohio and
Virginia.
Data on first releases are based on releases from 13 States. First releases include only those
offenders leaving prison for the first lime since beginning their sentence. First releases exclude
those who left prison in 1994 but who had previously been released under the same sentence
and had returned to prison for violating the conditions of release.
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Sex offenders compared to
non-sex offenders

A total of 262,420 non-sex offenders
were released from State prisons in
1994 in the 15 States. Of the 262,420
non-sex offenders, 94% had at least 1
prior arrest and 82% had at ieast 1
prior conviction (not in a table). Overall,
the 9,691 sex offenders had a shorter
criminal history than the 262,420
non-sex offenders Before the arrest
that resulted in their pnson sentence,
sex offenders had been arrested 4 5
times, on average. This prior arrest
record was about half that of non-sex
offenders (8.9 prior arrests). In
addition, among the 1994 prison
releases, 23 7% of the sex offenders
(2,297), compared to 44.3% of non-sex
offenders (116,252), had served prior
prison sentences.

Sex offenders were more hkely to have
been arrested (28 5%) or convicted
(13 9%) for a sexual offense than
non-sex offenders (6 5% with a pnor
arrest for a sex crime; 0.2% with a pnor
conviction for a sex crime) The same
Is true for child molesting -about 1
in 10 sex offenders had a prior arrest
for a sex offense against a child,
compared to about 1 in 100 non-sex
offenders

Rapists and sexual assaulters

For approximately 71% of the 3,115
rapists, the arrest for rape that resulted
In their imprisonment was their first for
a sex crime. The remaining 29% had
one or more prior sex cnme arrests
Likewise, for sexual assaulters, the
sexual assault arrest that led to their
imprisonment was the first arrest for a
sex crime for 72% of the 6,576 sexual
assaulters The remaining 28% had
been arrested at least once before for
some type of sex crime

Child molesters and sexual assaulters

The 4,295 child molesters had at least
1 arrest for child molesting (the arrest
that led to their imprisonment) For
3,509 (81.7%) of them, that arrest was
ther first ever arrest for child molesting
(table 6). For the other 786 men
(18.3% of the 4,295), that was not their
first. Some had one prior arrest for a
sex offense against a child, some had
two, and others had three or more.

Among those with three or more priors
was a man whose first arrest for child
molesting was in 1966, when he was
age 20 When released mn 1994, he
was serving an 11-year sentence for
molesting a child under age 14 The
prior criminal record of this seral
pedophile spanned three decades, with
arrests for child molesting in the
1970's, the 1980's, and the 1990's.

Table 6. Prior criminal record of child molesters and statutory rapists
released from prison in 1994

Note The 4,295 child molesterswere released in 15 States, the 443 statutory rapists
in 11 States Becauseof overlappingdefinitions, all statutory rapists also appear
under the column "child molesters •
•Prior" does not include the arrest, conviction, orprison sentence that was the reason the sex
offenderswere in prison in 1994 Personswithno priorarrest orprior convictions
were codedzero andwere included in the calculations ofmean and median priors Calculation
ofpriorconvictions excluded Ohio, and calculation of priorprison sentences excluded Ohio and
Virginia
"Data on first releasesare based on releases from 13 States First releases include only those
offenders leaving prison for the first timesince beginning theirsentence. First releases exclude
thosewho left prison in 1994 butwho had previously been released underthe same sentence
and had returned to prison forviolating the conditions of release

Child Statutory
Priorto the sex crime forwhich imprisoned molesters rapists
Percent with at least 1 prior arrest for- •
Any crime 768% 806%
Ally sex offense 290 384
Sex offense against a child 183 19.6

Prior arrests for any crime
Mean 41 48
Median 2 3
Percent with at least 1 prior conviction for- •
Any crime 546% 64 6%
Ally sex offense 119 21.2
Sex offenseagainst a child 73 115

Prior convictions for any crime'
Mean 16 2.2
Median 1 1
Percent with prior prison sentence for any crime" 19 3% 23 4%
Percent who were first releases" 74 5% 737%
Total released 4,295 443
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Four measures of recidivism

This section measures recidivism four
ways:

• percent rearrested for any type of
crime

• percent reconvicted for any type of
crime

• percent returned to prison with a new
prison sentence for any type of crime

• percent returned to prison with or
without a new prison sentence.

"Percent rearrested" is calculated by
dividing "the number rearrested" by
"the number released from prison in
1994."

"Percent reconvicted" is obtained by
dividing "the number reconvicted" by
"the number released from prison in
1994." (It is not calculated by dividing
"the number reconvicted" by "the
number rearrested.")

"Percent returned to prison with a new
sentence" is calculated by dividing "the
number returned to prison with a new
sentence" by "the number released
from prison in 1994." (It is not calcu
lated by dividing "the number returned
to prison with a new sentence" by "the
number reconvicted.")

Except where stated otherwise, all four
recidivism measures -

• refer to the full 3-year period follow
ing the prisoner's release in 1994

• include both "in-State" and "out-of
State" recidivism.

"In-State" recidivism refers to new
offenses committed within the State
that released the prisoner in 1994.
"Out-of-State" recidivism is any new
offenses in States other than the one
that released him in 1994.

Not all 4 of the recidivism measures
are based on data from 15 States

• "Percent rearrested" is based on 15
States

• "Percent reconvicted" is based
on 14 of the 15 States participating
in the study

• "Percent returned to prison with a
new sentence" is based on 13 of
the 15 States

• "Percent returned to prison with or
without a new sentence" is based
on 9 of the 15.

Three of the four recidivism measures
were calculated from data on fewer
than 15 States because the information
needed to perform the calculations was
not available (or not readily available)
from each of the 15 participating
States. Notes at the bottom of the
tables alert readers to such missing
data.

Four measures

All sex offenders

The 9,691 sex offenders in this study
were all released from prison in 1994.

Within the first 3 years following their
release-

• 43% (4,163 of the 9,691) were
rearrested for at least 1 new crime
(table 7)

• 24% (2,326 of the 9,691) were
reconvicted for any type of crime

• 11.2% (1,085 of the 9,691) were
returned to prison with another
sentence

• 38.6% (3,741 of the 9,691) were
returned to prison with or without
a new sentence.

For approximately three-fourths of the
4,163 men who were rearrested for
some new crime, their most serious
rearrest offense was a felony; for the
remaining fourth, the most serious was
a misdemeanor (not shown in table).

Of the 4, 163 men rearrested for some
new offense, nearly 9 in 10 (87%) were
still on parole when taken into custody
(not shown in table).

Table 7. Recidivism rate of sex offenders released from prison in 1994,
by recidivism measure and type of sex offender

Percent of released prisoners
Recidivism Sexual
measure All Rapists assaulters

Within 3 years following release:
Rearrested for any type of crime 43.0% 46.0% 41.5%
Reconvicted for any type of crime' 24.0% 27.3% 22.4%
Returned to prison with a new
sentence for any type of crime" 11.2% 12.6% 10.5%
Returned to prison with or
without a new sentence 38.6% 43.6% 36.1%

Total released 9,691 3,115 6,576

Note: The 9,691 sex offenders were released in 15 States.
'Because of missing data, prisoners released in Ohio were excluded
from the calculation of percent reconvicted.
"New prison sentence" includes new sentences to State or Federal prisons
but not to local jails. Because of missing data, prisoners released in Ohio and Virginia
were excluded from the calculation of percent returned to prison with a new sentence.
Wi th or without a new sentence" includes prisoners with new sentences to State or
Federal prisons plus prisoners returned for technical violations. Because of missing data,
prisoners released in 6 States (Arizona, Delaware, Maryland, New Jersey, Ohio, and Virginia)
were excluded from the calculation of percent returned to prison with or without a new sentence.
New York State custody records did not always distinguish prison returns from jail returns.
Consequently, some persons received in New York jails were probably mistakenly classified
as prison returns. Also, California with a relatively high return-to-prison rate affects the overall
rate of 38.6%. When California is excluded, the return-to-prison rate falls to 27.9%.
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The 2,326 reconvcted for a new crime
consisted of 1,672 (71 9%) whose
most serous conviction offense was a
felony, and 654 (28 1%) whose most
serious offense was a misdemeanor
(not shown in table)

Of the 2,326 reconvcted for any new
crime after their release, 1,085 were
resentenced to prison, and the remam
ing 1,241 were placed on probation or
ordered to pay a fine or sentenced to
short-term confinement in a local Jail
The 1,241 not resentenced to prison
made up a little over half (53%) of the
total 2,326 reconvcted One reason
why over half were not resentenced
to prison was that the new conviction
offense for about 650 of the 2,326
newly convicted men (approximately
30%) was a misdemeanor rather than
a felony, and State laws usually do not
permit State prison sentences for
misdemeanors

Altogether, 3,741 (38 6%) of the 9,691
released sex offenders were returned
to prison either because of a new
sentence or a techncal violation Of the
3,741, 2,656 (71%) were returned for a
technical volation, such as failing a
drug test, mussing an appointment with
the parole officer, or being arrested for
another crime, and 1,085 were
returned with a new prison sentence
The 2,656 consisted of 664 who were
reconv1cted but not resentenced to
prison, plus 1,992 not reconv1cted

As previously explained, a total of
1,241 released sex offenders were
reconv1cted but not resentenced to
prison for their new crime The 1,241
Included 664 (described immediately
above) who were returned to prison for
a technical violation The 664 were
54% of the 1,241, indicating that most
of those who were reconv1cted but not
given a new prison sentence were,
nevertheless, returned to prison

Sex offenders compared to
non-sex offenders

The 15 States m this study released
272,111 prisoners altogether mn 1994
The 9,691 released sex offenders
made up 3 6% of that total The
remammg 262,420 released prisoners
were non-sex offenders Of the
262,420 non-sex offenders, 68%
(179,391 men and women out of the
262,420) were rearrested for a new
crime within 3 years (not shown mn
table) The 43% overall rearrest rate of
the 9,691 released sex offenders
(4,163 out of 9,691) was low by
comparison

Another difference was the rearrest
charge The rearrest offense was a
felony for about 3 out of 4 (75%) of the
4,163 rearrested sex offenders (not
shown m table) By comparison, about
84% of the 179,391 non-sex offenders
were charged by police with a felony
(not shown m table)

Of the 4,163 sex offenders rearrested
for a new cnme, nearly 9 in 10 (87%)
were on parole when taken into cus
tody, of the 179,391 rearrested non-sex
offenders, also about 9 in 10 (85%)
were on parole (not shown in table)

There was a difference in recon
vctions The reconvction rate for the
9,691 released sex offenders was
24 0%, compared to 47 8% for 262,420
non-sex offenders released in 1994
(not shown in table) The 2,326 sex
offenders reconvicted for any new
crime included 1,672 (71 9%) whose
most serous conviction offense was a
felony (not shown in table) Of the
262,420 non-sex offenders, 125,437
(47 8%) were reconv1cted, which
included 94,078 (75 0%) whose most
serous reconviction offense was a
felony (not shown in table)

Rapists and sexual assaulters

Within the first 3 years following
release-

• 46 0% of the 3, 115 rapists (1,432
men) and 41 5% of the 6,576 sexual
assaulters (2,731 men) were
rearrested for all types of crimes
(table 7)

• 27 3% of the 3,115 rapists (850 men)
were reconvcted, compared to 22 4%
of the 6,576 sexual assaulters (1,473
men) for all types of crimes

• 12 6% of the 3,115 rapists (392 men)
and 10 5% of the 6,576 sexual as
saulters (690 men) were resentenced
to prison for therr reconvction offense

• 43 6% of the 3,115 rapists (1,358
men) and 36 1 % of the 6,576 sexual
assaulters (2,374 men) were returned
to prison either because of a new
sentence or because of a technical
volaton of their parole

For approximately three-fourths of the
1,432 rapists who were rearrested for a
new crime, the crime was a felony, for
the remainder, the most serious was a
misdemeanor (not shown In table)
As indicated earlier, 2,731 sexual
assaulters were rearrested for a new
offense after their release, and for
about three-fourths, their most serious
rearrest offense was a felony, for the
remainder, the most serious crime was
a misdemeanor (not shown in table)

The 850 rapists reconvIcted for any
new cnme included 617 (72 6%) whose
most serious reconviction offense was
a felony, the 1,473 reconv1cted sexual
assaulters included 1,052 (71 4%) who
were reconvcted for a felony (not
shown in table)
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Child molesters and statutory rapists

Of the child molesters and statutory
rapists released from prison in 1994

• 1,693 of the 4,295 child molesters
(39.4%) and 221 of the 443 statutory
rapists (49.9%) were rearrested for a
new crime (not necessarily a new sex
crime) (table 8)

• 876 of the 4,295 child molesters
(20.4%) and 145 of the 443 statutory
rapists (32.7%) were reconvicted for
any type of crime

• 9% of the 4,295 child molesters and
13% of the 443 statutory rapists

were resentenced to prison for their
new conviction offense

• 38% of the 4,295 child molesters and
46% of the 443 statutory rapists were
back in prison within 3 years as a result
of either a new prison sentence or a
technical violation of their parole.

The most serious offense for three
fourths of the 1,693 child molesters
who were rearrested was a felony, and
a misdemeanor for the remainder (not
shown in table). Following their release
in 1994, 221 statutory rapists were
rearrested for a new crime. The most
serious offense that approximately

three-fourths were charged with was a
felony (not shown in table).

The 876 child molesters reconvicted for
any type of crime included 643 (73.4%)
whose most serious reconviction
offense was a felony; the 145 recon
victed statutory rapists included 97
(66.7%) whose most serious was a
felony (not shown in table).

Table 8. Recidivism rate of child molesters and statutory rapists
released from prison in 1994, by recidivism measure

Percent of released prisoners
Child Statutory
molesters rapists

Recidivism
measure

Within 3 years following release:
Rearrested for any type of crime

Reconvicted for any type of crime•

Returned to prison with a new
sentence for any type of crime•
Returned to prison with or
without a new sentence

Total released

39.4%

20.4%

9.1%

38.2%

4,295

49.9%

32.7%

13.2%

45.7%

443

Note: The 4,295 child molesters were released in 15 States; the 443 statutory rapists
in 11 States. Because of overlapping definitions, all statutory rapists also appear under the
column "child molesters."
Because of missing data, prisoners released in Ohio were excluded from the calculation of
percent reconvicted.
New prison sentence" includes new sentences to State or Federal prisons but not to local jails.
Because of missing data, prisoners released in Ohio and Virginia were excluded from the calcu
lation of percent returned to prison with a new sentence.
With or without a new sentence" includes prisoners with new sentences to State or Federa l
prisons plus prisoners returned for technical violations. Because of missing data, prisoners
released in 6 States (Arizona, Delaware, Maryland, New Jersey, Ohio, and Virginia) were
excluded from the calculation of percent returned to prison with or without a new sentence. New
York State custody records did not always distinguish prison returns from jail returns. Conse
quently, some persons received in New York jails were probably mistakenly classified as prison
returns. Also, Californ ia with a relatively high return-to-prison rate affects the overall rate of
39.4%. When Californ ia is excluded, the return-to-prison rate falls to 23.4%.
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Note The 9,691 sex offenders were released in 15 States
"Because of missing data, pnsoners released m Ohio were excluded from the
calculation of percent reconvicted
New sentence" includes newsentences to State or Federal prisons but not to local jails
Because of missing data prisoners released m Oh10 and Virginia were excluded
from the calculation of percentage returned to pnson with a new sentence

Table 9. Recidivism rate of sex offenders released from prison in 1994, by type
of recidivism measure, type of sex offender, and time after release

Cumulative percent of sex offenders released from prison in 1994
Time after Sexual
1994 release All Rapists assaulters

36%
86
172
24 0

16 0%
242
35 5
430

3 3%
80

15 9
224

158%
234
34 0
415

46 0% = 56%) Similarly, 41 5% of
released sexual assaulters were rear
rested within the first 3 years following
their 1994 release, and over half of
those rearrests (56%) occurred in the
first year (since 23 4% / 41 5% = 56%)

4 3%
10 0
19 9
27 3

163%
25 8
386
46 0

19% 18%
41 39
90 75

12 6 10 5

3,115 6,576

Returned to prison with a new
sentence for any type of crime within
6 months 18%
1year 40
2years 8 0
3 years 112

Total released 9 691

Reconvicted for any type
of crime within-•
6 months
1 year
2 years
3 years

Rearrested for any type
of crime within -
6 months
1 year
2 years
3 years

Rapists and sexual assaulters

Forty-stx percent of released rapists
were rearrested within 3 years, and
over half of those rearrests (56%)
occurred in the first year (since 25 8% /

All sex offenders

Within 6 months following their release,
16% of the 9,691 men were rearrested
for a new crime (not necessarily
another sex offense) (table 9) Within
1year, altogether 24 2% were
rearrested Within 2 years the cumula
tive total reached 35 5% By the end of
the 3-year followup period, 43% (4,163
of the 9,691) were rearrested for some
type of crime

These statistics Indicate that most
recidrvsm wthin the first 3 years
following release occurred in the first
year (56%, since 24 2% 1 43% = 56%)

While the bulk of rearrests occurred in
the first year, that period did not
account for the bulk of reconvctons or
reimprisonments This is largely
because a sizable number of those
rearrested in the first year were not
reconvicted and reimprisoned until
sometime in the second year, due to
the additional time needed to
prosecute, convict, and sentence a
cnminal defendant For example, by
the end of the first year, 86% of the
9,691 released sex offenders were
reconvcted, and by the end of the third
year, a cumulative total of 24% were
reconvicted, Indicating that the first
year accounted for a relatively small
percentage of all the reconvctions mn
the 3 years (36%, since 86%/24% =
36%)

Time to recidivism
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Rearrested for any type
of crime within -
6 months
1 year
2 years
3 years

Reconvicted for any type
of crime within -•
6 months
1 year
2 years
3 years

16 0%
229
329
39.4

3 0%
71

14 5
20 4

18 5%
29 8
424
49 9

4 5%
13.6
24.4
327

Child molesters and statutory rapists

Ofthe 4,295 released child molesters,
1,693 (39 4%) were rearrested during
the 3-year followup perod (table 10)
The majority of those charged (approxi
mately 982 of the 1,693, or 58%) were
charged in the first 12 months. While
49.9%of released statutory rapists
were rearrested within 3 years, nearly
three-fifths of those rearrests occurred
within the first year following release
(29 8% / 49 9% = 60%)

Time after Child Statutory
1994 release molesters rapists

Cumulative percent of sex offenders
released from prison in 1994

Table 10. Recidivism rate of child molesters and statutory rapists released
from prison in 1994, by type of recidivism measure and time after release

Returned to prison with a new
sentence for any type of crime with in ->
6 months 15% 09%
1year 31 40
2 years 65 93
3 years 9 1 13.2

Total released 4,295 443
Note The 4,295 child molesterswere released in 15 States,
the 443 statutory rapists in 11 States Becauseof overlapping
definitions, all statutory rapists also appear under the column "child molesters.·
•Because of missing data, prisoners released in Ohiowere
excluded from the calculation of percent reconvicted
"New sentence" includes new sentences to State or Federal prisons
but not to local jails Because of missing data, prisoners released in Ohio
and Virginia were excluded fromthe calculation ofpercentage returned to prison
with a new sentence
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Rearrest for any type of crime

Note The 9,691 sex offenders were released m 15 States Data identifying racewere reported for
98 5%, Hispanic orig for 82 5%, age for virtually 100%

Table 11. Rearrest rate of sex offenders released from prison in 1994,
by type of sex offender and demographic characteristics of released prisoners

Table 13. Rearrest rate of sex offenders released from prison in 1994,
by type of sex offender and time served before release

Note The 6,470 sex offenders were released in 13 States Figures are based on first releases
only First releases include only those offenders leaving prison for the first time since beginning
their sentence First releases exclude those who left prison 1n 1994 but who had previously
been released under the same sentence and had returned to prison for violating the conditions
of release

Percent rearrested for any
type of crime within 3 years

Prisoner Child Statutory
characteristic molesters rapists
Race
White 36 2% 460%
Black 51 7 61 5
Other 37 8 55 6

Hispanic origin
Hispanic 371% 56 9%
Non-Hispanic 419 48 8

Age at release
18-24 596% 700%
25-29 51 4 564
30-34 46 5 477
35-39 38 0 37 9
4044 28 0 44 4
45 orolder 23 8 23 8

Total released 4,295 443

rearrested for some type of crime
w1thm 3 years, or more than double the
23 5% of those age 45 or older

Rapists and sexual assaulters

Race Among releasees whose mmprIs
onment offense was sexual assault,
57% of black men and 35 8% of white
men were rearrested for all types of
crimes A higher rearrest rate for
blacks was also found among released
rapists

Htspamc or,gm Among released
rapists, non-Hispanics (50 2%) were
more likely than Hispanics (47 7%) to
be rearrested within the 3-year followup
perod The same was true among
released prisoners whose Imprison
ment offense was sexual assault

Age For both rapists and sexual
assaulters, younger releasees had
higher rearrest rates than older
releasees

Note The 4,295 child molesters were
released in 15 States, the 443 statutory
rapists in 11 States Data identifying race
were reported for 98 5%, Hispanic ongn for
82 5%, age forvrtually 100%

Table 12. Rearrest rate of child
molesters and statutory rapists
released from prison in 1994,
by demographic characteristics
of released prisoners

Htspamc ongm Among released sex
offenders, non-Hispanics (45 9%) were
more likely than Hispanics (42 2%) to
have a new arrest within the 3-year
followup penod

Age The younger the prisoner when
released, the hgher the rate of recidi
vsm For example, of all the sex
offenders under age 25 at the time of
discharge from pnson, 59 8% were

Percent rearrested for any type
of cnmewthin 3 years

Time served In pr1son Sexual
before 1994 release All Rapists assaulters

6 months or less 457% 483% 45 0%
7-12 421 321 43 1
13-18 389 376 39.2
19-24 46 7 511 459
25-30 446 42 9 45 1
31-36 357 426 337
37-60 389 432 36 7
61 months ormore 399 43 4 35 5

Total first releases 6,470 1,859 5860

Percent rearrested for any type of cnmewthin 3 years
Prisoner Sexual
character1st1c All Rapists assaulters
Race
White 36 7% 391% 358%
Black 56 1 550 570
Other 40 4 385 417

Hispanic origin
Hispanc 42 2% 47 7% 396%
Non-Hispanc 459 502 443

Age at release
18-24 598% 586% 60.2%
25-29 54.2 538 543
30-34 48 8 52 6 467
35-39 414 46 1 389
40-44 34 7 412 31 6
45 or older 23 5 23 0 237

Total released 9,691 3,115 6 576

Demographic characteristics

All sex offenders

Race Black men (56 1%) released m
1994 were more likely than white men
(36 7%) to be rearrested for a new
crime (not limited to just a new sex
crime) wthin the first 3 years following
their release (table 11)
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Total first releases 3 104 317

Table 14. Rearrest rate of child molesters and statutory rapists released
from prison in 1994, by time served before being released

Note The 3,104 child molesterswere released in 13 States, the 317 statutory rapists 1n 10
States Because of overlappng definitions, all statutory rapists also appear under the column
child molesters Figures are based on first releases only First releases include only those
offenders leaving pnson for the first time since beginning their sentence First releases exclude
those who left prison in 1994 butwho had previously been released under the same sentence
and had returned to prison for violating the conditions of release

who served between 3 and 5 years in
prison had a higher rate of rearrest
(38 9%) than released prisoners who
served 2'/ to 3 years (35 7%)
Because of these mixed results, and
others illustrated below, the data do not
warrant any general conclusion about
an assocIatIon between the level of
recidivism and the amount of time
served

Child molesters and statutory rapists

Among released statutory rapists and
child molesters, the results continued
to be mxed regarding an assocIaton
between the rate of recidivism and the
amount of time served (table 14) For
example, child molesters released after
serving about 2 to 2½ years had a
higher rate of rearrest for all types of
cnmes (39 4%) than those who served
somewhat longer - about 2½ to 3
years (27 2%) However, the rearrest
rate rose (31 5%) among molesters
who served more time - 3 to 5 years

42 9% 56 7%
39 7 45 3
345 439
455 489
394 259
27 2 591
315 214
299 333

Percent rearrested for any
type of crimewithin 3 years
Child Statutory
molesters rapists

6 months or less
7-12
13-18
19-24
25-30
31-36
37-60
61 months or more

Time served m prison
before 1994 release

Rapists and sexual assaulters

Among sexual assaulters who served
no more than 6 months, 45 0% were
rearrested for all types of crimes
Those who served a httle longer
from about 6 months to 1 year- had
a lower rearrest rate, 43 1% Those
released after serving even more time
1to 1½ years - had an even lower
rate, 39 2% However, there are
numerous Instances where serving
more time was not linked to lower
recidivism For example, rapists
released after about 1 to 1'/ years In
prison had a 37 6% rearrest rate, while
those imprisoned a httle longer - from
about 1½ to 2 years- had a higher
rate, 511%

Time served before 1994 release

All sex offenders

Sex offenders who served the shortest
amount of time mn prison before berg
released (6 months or less) had a
higher rearrest rate (45 7%) than those
who served the longest (over 5 years,
39 9% rate) (table 13) Similarly,
prisoners who served 6 months or less
had a higher rearrest rate (45 7%) than
those who served 7 months to 1 year
(42 1%) However, other comparisons
did not indicate a connection between
serving more time and lower
recidivism For example, among sex
offenders who served 1 to 1years mn
prison before being released, 38 9%
were rearrested for all types of crimes,
compared to 46 7% of sex offenders
who served a bit longer - 1½ to 2
years Similarly, released prisoners

Child molesters and statutory rapists

Race The rearrest rate among
released child molesters was 51 7% for
black men and 36 2% for white men
(table 12) Among statutory rapists,
black men (61 5%) had a higher
rearrest rate than white men (46 0%)

Hispanic origin Among released
prisoners whose Imprisonment offense
was statutory rape, Hispanics (56 9%)
were more likely than non-Hispanics
(48 8%) to be rearrested within the
3-year followup period The opposite
was true of child molesters, as H1span
Ics had a lower rearrest rate (37 1%)
than non-Hispanics (41 9%)

Age The younger the sex offender was
when released, the higher was his hke
hhood of being rearrested For exam
ple, the rearrest percent for statutory
rapists younger than 25 was higher
(70 0%) than the rearrest percent for
statutory rapists ages 25 to 30 (56 4%)
The same was true among child
molesters
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Table 15. Rearrest rate of sex offenders released from prison in 1994,
by type of sex offender and prior arrest for any type of crime

Table 16. Rearrest rate of child molesters and statutory rapists released
from prison in 1994, by prior arrest for any type of crime

Child Statutory
Arrest prior to 1994 release molesters rapists

Percent rearrested for any type
of crime within 3 years

Total 39.4% 49.9%

The arrest responsible for their
being in prison in 1994 was-•
Their first arrest for any type of crime 23.3 25.6
Not their first arrest for any type of crime 44.3 55.7

Percent of released prisoners

Total 100% 100%

The arrest responsible for
their being in prison in 1994 was -•
Their first arrest for any type of crime 23.2 19.4
Not their first arrest for any type of crime 76.8 80.6

Total released 4,295 443

Sexual
Arrest prior to 1994 release All Rapists assaulters

Percent rearrested for any type
of crime within 3 years

Total 43.0% 46.0% 41.5%

The arrest responsible for their
being in prison in 1994 was"

Their first arrest for any type of crime 24.8 28.3 23.6
Not their first arrest for any type of crime 47 9 49.6 47 1

Percent of released prisoners

Total 100% 100% 100%

The arrest responsible for their
being in prison in 1994 was

Their first arrest for any type of crime 21.5 169 23.7
Not their first arrest for any type of crime 78.5 83.1 76.3

Total released 9,691 3,115 6,576

Note: The 9,691 sex offenders were released in 15 States.
'By definition, all sex offenders had at least 1 arrest prior to their release:
namely, the sex crime arrest responsible for their being in prison in 1994.

for some type of crime prior to their
release from prison in 1994, and 16.9%
(526 rapists) had just 1 prior arrest, the
arrest for the sex crime that resulted in
their being in prison in 1994. The
multiple prior arrests for the 2,589
rapists included the arrest for their
imprisonment offense plus at least 1
other arrest for any type of crime. The
2,589 with more than 1 prior arrest had
a rearrest rate (49.6%) nearly double
that of the 526 with just 1 prior (28.3%).

Child molesters and statutory rapists

Of the 4,295 child molesters, 76.8%
(3,299 men) had more than 1 prior
arrest (table 16). These 3,299 child
molesters had a rearrest rate (44.3%)
nearly double the 23.3% rate of the
996 molesters with just 1 prior arrest
(996 is 23.2% of 4,295). The 357 statu
tory rapists with more than 1 prior
arrest (357 is 80.6% of 443) had a
rearrest rate (55.7%) more than double
the 25.6% rate of the 86 statutory
rapists with 1 prior arrest (86 is 19.4%
of 443).

Rapists and sexual assaulters

Of the 3,115 released rapists, 83.1 %
(2,589 rapists) had more than 1 arrest

Prior arrest for any type of crime

All sex offenders

For 2,084 sex offenders (21.5% of the
9,691 total), their only arrest prior to
being released in 1994 was the arrest
for their imprisonment offense (a sex
offense) (table 15). Among these 2,084
released sex offenders with just 1 prior
arrest, 24.8% were rearrested for a
new crime (not necessarily a new sex
crime). For the remaining 7,607 (78.5%
of 9,691), their prior record showed an
arrest for the sex offense responsible
for their current imprisonment plus at
least 1 earlier arrest for some type of
crime. Of these 7,607 prisoners, 47.9%
were rearrested, or about double the
rate of their counterparts with 1 prior
arrest (24.8%).

Note: The 4,295 child molesters were released in 15 States; the 443 statutory rapists
in 11 States. Because of overlapping definitions, all statutory rapists also appear
under the column "child molesters."
*By definition, all sex offenders had at least 1 arrest prior to their release:
namely, the sex crime arrest responsible for their being in prison in 1994.
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Number of prior arrests
for any type of crime

Statistics on prior arrests mn thus section
of the report do include the mmpnson
ment offense of the released sex
offender

All sex offenders

The number of times a prisoner was
arrested In the past was a relatively
good predictor of whether that prisoner
would continue hrs criminality after re
lease (table 17) Prisoners with just one
prior arrest for any type of crime had a
24 8% rearrest rate for all types of
crimes With two priors, the percent
age rearrested rose to 319% With
three, it increased to 36 9% With four,
it went up to 42 6% With additional
priors, there were further increases,
ultimately reaching a rearrest rate of
67 0% for released prisoners with the
longest criminal record (more than 15
prior arrests)

Rapists and sexual assaulters

Both rapists and sexual assaulters
followed the pattern described mmmedr
ately above the more prior arrests they
had, the more hkely they were to have
a new arrest for some type of cnme
after their release in 1994

Table 17. Rearrest rate of sex offenders released from prison in 1994,
by type of sex offender and number of prior arrests for any type of crime

Number of adult arrests Sexual
prior to 1994 release* All Rapists assaulters
Percent rearrested for any type
of crime within 3 years

1 prior arrest for any type of crime 248% 28 3% 23 6%
2 31 9 36 4 29 9
3 36 9 36 3 37 1
4 426 47 2 40 4
5 50 5 486 516
6 497 47 3 50 9
7-10 590 596 586
11-15 651 63 7 66 0
16 or more 670 661 67 5

Percent of released prisoners

All sex offenders 100% 100% 100%
1 prior arrest for any type of crime 21 5 169 23 7
2 16 0 152 163
3 119 121 118
4 90 92 89
5 72 80 68
6 63 66 61
7 10 14.4 158 138
11-15 79 89 74
16 or more 58 72 52

Total released 9,691 3,115 6,576

Note The 9,691 sex offenders were released in 15 States
*By definition, all sex offenders had at least 1 arrest prior to their release namely, the arrest
responsible for their being m prison m 1994 In this table, that arrest is counted as 1 prior arrest
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Total released 4,295 443

Table 19. Where sex offenders were rearrested for any new crime following
release from prison in 1994, by type of sex offender

Table 18. Rearrest rate of child molesters and statutory rapists released
from prison in 1994, by number of prior arrests for any type of crime

Note The 4,295 child molesters were released m 15 States, the 443 statutory rapists in 11
States Because of overlapping definitions, all statutory rapists also appear under the column
"child molesters "
*By definition, all sex offenders had at least one arrest pnor to their release namely the arrest
responsible for ther being in prison mn 1994 In thus table that arrest is counted as 1 pnor arrest

were rearrested for any new crime
(table 19) For 17 4% of the 1,432
rearrested rapists, and 15 2% of the
2,731 rearrested sexual assaulters, the
place where the arrest occurred was In
a different State than the one that
released them

Percent of rearrested prisoners
Sexual

All Rapists assaulters

100% 100% 100%

840 826 848
160 17 4 15 2

4,163 1,432 2,731

Total

Same State where released
Another State

Total rearrested for any new crime

State where rearrested
within 3 years

Number of adult arrests Child Statutory
pnor to 1994 release* molesters rapists

Percent rearrested for any type
of crimewithin 3 years
1 pnor arrest for any type of crime 233% 25 6%
2 280 29 3
3 324 46 9
4 392 41 0
5 474 606
6 502 538
7-10 581 651
11-15 62 9 813
16 or more 620 762

Percent of released prisoners

All sex offenders 100% 100%
1 pnor arrest for any type of cnme 232 19 4
2 172 13 1
3 12 1 11 1
4 85 88
5 70 74
6 64 59
7-10 13 6 18 7
11 15 73 108
16 or more 48 47

Rearrested sex offenders had a higher
percentage 1 m 6 of therr rearrests for
any type of crime were in a State other
than the one that released them

Rapists and sexual assaulters

Following the1r 1994 release, 1,432
rapists and 2,731 sexual assaulters

Chtld molesters and statutory rapists

Among released prisoners with the
smallest number of prior arrests (1
prior arrest), 23 3% of child molesters
and 25 6% of statutory rapists were
rearrested for all types of crimes wthin
3 years (table 18) Rearrest rates
generally rose with each mncrease mn the
number of prior arrests Among
released prisoners with the largest
number of prior arrests (more than 15),
62 0% of child molesters and 76 2% of
statutory rapists had at least 1 new
arrest after bemg released m 1994

State where rearrested for any
type of crime

The State where the rearrest occurred
was not always the State that released
the prisoner In some cases, the
released sex offender left the State
where he was mmprisoned and was
rearrested for a new crime mn a different
State For example, a sex offender
released from prison mn Californa may
have traveled to Nevada, where he was
arrested for committing another crime

Sex offenders

A total of 4,163 sex offenders were
rearrested for some type of new cnme
after their 1994 release Of the 4,163
arrests, 16 0% - or 1mn 6 -were
outside the State where the pnsoner
was released (table 19) The rest
(84 0%) were made in the State that
released them

Sex offenders compared
to non-sex offenders

The 15 States m this study released
262,420 non-sex offenders mn 1994, of
whom 179,391 were rearrested for a
new crime within 3 years (not shown mn
table) Of the 179,391 arrests for any
type of crime, 11 2%, or 20,092 arrests,
were arrests that occurred outside the
State that released them

Note The 4,163 rearrested sex offenders were released in 15 States
but table percentages are based on 14 States
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Child molesters and statutory rapists

Out of the 4,295 child molesters, 1,693
were rearrested for any new crime after
being released from prison 1n 1994
(table 20) The 1,693 recidivists
consisted of 84 8% whose new arrest
was m the same State that released
them In 1994, and 15 2% whose
alleged violation occurred In a drfferent
State

About half of all statutory rapists were
not rearrested for any type of crime
after their release Of the 221 who
were, 16 6% were rearrested outside
the State where they were released

State where rearrested
wthin 3 years

Total

Same State where released
Another State

Total rearrested for any newcrime

100%

848
15 2

1,693

100%

83 4
166

221

Table 20. Where child molesters and statutory rapists were rearrested
for any new crime following release from prison in 1994

Note The 1,693 rearrested child molesters were released in 15 States
but table percentages are based on 14 States The 221 rearrested statutory rapists
were released m 11 States, but table percentages are based on 10 States

Percent of rearrested prisoners
Child Statutory
molesters rapists
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Rearrest and reconviction for a new sex crime

Table 21. Of sex offenders released from prison in 1994, percent rearrested
and percent reconvicted for any new sex crime, by type of sex offender

Table 22. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested and percent reconvicted for any new sex crime

Note: The 9,691 sex offenders were released in 15 States.
*Because of missing data, prisoners released in Ohio were excluded from
the calculation of percent reconvicted. Due to data quality concerns.
calculation of percent reconvicted excluded Texas prisoners classified as
"other type of release."

Child Statutory
molesters rapists

Percent rearrested for any new
sex crime within 3 years 5.1% 5.0%

Percent reconvicted for any new
sex crime within 3 years* 3.5% 3.6%

Total released 4,295 443

Following their release, 3.5% (150
men) of the 4,295 released child
molesters were convicted for a new
sex crime against a child or an adult.
The sex crime reconviction rate for the
443 statutory rapists was 3.6% (16
reconvicted men).

Child molesters and statutory rapists

After their release, 5.1 % (221 men) of
the child molesters and 5.0% (22 men)
of the statutory rapists were rearrested
for a new sex crime (table 22). Not all
of the new sex crimes were against
children. The new sex crimes were
forcible rapes and various types of
sexual assaults.

Sexual
All Rapists assaulters

Percent rearrested for any new
sex crime within 3 years 5.3% 5.0% 5.5%

Percent reconvicted for any new
sex crime within 3 years* 3.5% 3.2% 3.7%

Total released 9,691 3,115 6,576

Note: The 4,295 child molesters were released in 15 States; the 443 statutory rapists in 11
States. Because of overlapping definitions, all statutory rapists also appear under the column
"child molesters."
*Because of missing data, prisoners released in Ohio were excluded from the calculation
of percent reconvicted. Due to data quality concerns, calculation of percent reconvicted
excluded Texas prisoners classified as "other type of release."

all the prisoners released in 1994
(517 / 3,845 = 13% and 3,328 / 3,845
= 87%).

Rapists and sexual assaulters

Of the 3,115 rapists, 5.0% (155 men)
had a new arrest for a sex crime (either
a sexual assault or another forcible
rape) after being released. Of the 6,576
released sexual assaulters, 5.5% (362
men) were rearrested for a new sex
crime (either a forcible rape or another
sexual assault).

A total of 100 released rapists were
reconvicted for a sex crime. The 100
men were 3.2% of the 3,115 rapists
released in 1994. Among the 6,576
released sexual assaulters, 3.7% (243
men) were reconvicted for a sex crime.

The 15 States in this study released a
total of 272,111 prisoners in 1994. The
9,691 released sex offenders made up
less than 4% of that total. Of the
remaining 262,420 non-sex offenders,
3,328 (1.3%) were rearrested for a new
sex crime within 3 years (not shown in
table). By comparison, the 5.3%
rearrest rate for the 9,691 released sex
offenders was 4 times higher

Assuming that the 517 sex offenders
who were rearrested for another sex
crime each victimized no more than
one victim, the number of sex crimes
they committed after their prison
release totaled 517 Assuming that the
3,328 non-sex offenders rearrested for
a sex crime after their release also
victimized one victim each, the number
of sex crimes they committed was
3,328. The combined total number of
sex crimes is 3,845 (517 plus 3,328 =
3,845). Released sex offenders
accounted for 13% and released
non-sex offenders accounted for 87%
of the 3,845 sex crimes committed by

Rearrest and reconviction

All sex offenders

Based on official arrest records, 517 of
the 9,691 released sex offenders
(5.3%) were rearrested for a new sex
crime within the first 3 years following
their release (table 21). The new sex
crimes for which these 517 men were
arrested were forcible rapes and sexual
assaults. For virtually all of the 517, the
most serious sex crime for which they
were rearrested was a felony. Their
victims were children and adults. The
study cannot say what percentage
were children and what percentage
were adults because arrest files did not
record the victim's age.

Of the total 9,691 released sex, 3.5%
(339 of the 9,691) were reconvicted for
a sex crime (a forcible rape or a sexual
assault) within 3 years.

Sex offenders compared
to non-sex offenders
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Time to rearrest

All sex offenders

Within 6 months following their release,
1.4% of the 9,691 men were rearrested
for a new sex crime (table 23). Within 1
year the cumulative total grew to 2.1 %
rearrested. By the end of the 3-year
followup period, altogether 5.3% had
been rearrested for another sex crime.
The first year was the period when
40% of the new sex crimes were
committed (since 2.1% I 5.3% = 40%).

Rapists and sexual assaulters

The first year following release
accounted for 40% of the new sex
crimes committed by both released
rapists (since 2.0% / 5.0% = 40%) and
released sexual assaulters (since 2.2%
I 5.5% = 40%).

Child molesters and statutory rapists

For child molesters and statutory
rapists, the first year following their
release was the period when the
largest number of recidivists were
rearrested. Similar to rapists and
sexual assaulters, about 40% of the
arrests for new sex crimes committed
by child molesters and statutory rapists
occurred during the first year (table 24).

Demographic characteristics

All sex offenders

Race Among sex offenders released
from prison in 1994, black men (5.6%)
and white men (5.3%) were about
equally likely to be rearrested for
another sex crime (table 25).

Hispanic origin Among released sex
offenders, non-Hispanics were more
likely to be rearrested for a new sex
offense (6.4%) than Hispanics (4.1 %).
One reason for the lower rearrest rate
for Hispanics may be that some were
deported immediately following their
release.

Age Recidivism studies typically find
that, the older the prisoner when
released, the lower the rate of recidi
vism. Results reported here on re
leased sex offenders did not follow the
familiar pattern. While the lowest rate
of rearrest for a sex crime (3.3%) did
belong to the oldest sex offenders
(those age 45 or older), other compari
sons between older and younger
prisoners did not consistently show
older prisoners' having the lower
rearrest rate.

Note: The 9,691 sex offenders were released in 15 States.

Table 24. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested for any new sex crime, by time after release

Table 23. Of sex offenders released from prison in 1994, percent rearrested
for any new sex crime, by type of sex offender and time after release

Note: The 4,295 child molesters were released in 15 States;
the 443 statutory rapists in 11 States. Because of overlapping definitions,
all statutory rapists also appear under the column "child molesters."

Percent of released sex
offenders rearrested for

Prisoner any new sex crime within
characteristic 3 years

Total released 5.3%

Race
White 5.3%
Black 5.6
Other 4.4

Hispanic origin
Hispanic 4.1%
Non-Hispanic 6.4

Age at release
18-24 6.1%
25-29 5.5
30-34 5.8
35-39 6.1
40-44 5.6
45 or older 3.3

Total released 9,691

Note: The 9,691 sex offenders were released
in 15 States. Data identifying race were
reported for 98.5% of 9,691 released sex
offenders; Hispanic origin for 82.5%; age
for virtually 100%.

Table 25. Of sex offenders released
from prison in 1994, percent
rearrested for any new sex crime,
by demographic characteristics
of released prisoners

1.3% 1.4%
2.2 2.0
3.9 3.2
5.1 5.0

4,295 443

Cumulative percent rearrested for any
new sex crime within specified time
Child Statutory
molesters rapists

6 months
1year
2 years
3 years

Total released

Time after
1994 release

Cumulative percent rearrested for any
new sex crime within specified time

Time after Sexual
1994 release All Rapists assaulters

6 months 1.4% 1.3% 1.4%
1 year 2.1 2.0 2.2
2 years 3.9 3.7 4.1
3 years 5.3 5.0 5.5

Total released 9,691 3,115 6,576
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Time served before 1994 release

All sex offenders

The study compared recidivism rates
among prisoners who served different
lengths of time before being released
from prison 1n 1994 No clear assocIa
ton was found between how long they
were In prison and their recidivism rate
(table 26) For example, those sex
offenders who served from 7 to 12
months were rearrested for a new sex
crime at a hgher rate (5 2%) than
those who served slightly less tune
(3 8%), which seemed to suggest that
serving more time raised the recidivism
rate But other comparisons suggested
the opposite Compared to men who
were confined for 7 to 12 months (5 2%
rearrest rate), those who served more
time (13 to 18 months) were less llkely
to be rearrested for any new sex crime
(4 1%)

Prior arrest for any type of crime

All sex offenders

Of the 9,691 released sex offenders,
21 5% (2,084 of the 9,691) had only 1
arrest in their criminal record up to the
time they were released (table 27)
That one arrest was the arrest for the
sex crme that resulted in a prison
tem The remaining 78 5% (7,607
men) had the arrest for their imprison
ment offense mn ther record, and they
also had at least 1 earlier arrest for
some type of crime For example,
some had an earlier arrest for theft or a
drug offense Most of them did not
have an earlier arrest for a sex crime

Compared to the 2,084 sex offenders
with the 1 arrest in their criminal record,
the 7,607 wth a longer pror arrest
record were more lkely to be

rearrested for another sex crime
(5 9% compared to 3 3%)

Rapists and sexual assaulters

Of the 3,115 released rapists, the
majority (83 1% of the 3,115, or 2,589
men) had more than 1 arrest (for any
type of crime) prior to release from
prison In 1994 Of these 2,589 released
rapists, 5 4% (140) had a new arrest
for a sex crime The rate was lower
(3 0%) for the 526 released rapists
with no prior arrest

Results for sexual assaulters followed
the same pattern the 5,017 sexual
assaulters wrth more than 1 prior arrest
(76 3% of6,576 Is 5,017) were more
likely to be rearrested for a new sex
crme (6 2%) than the 1,559wth just
the 1 pror arrest (23 7% of 6,576 Is
1,559)

Table 26. Of sex offenders released
from prison in 1994, percent
rearrested for any new sex crime,
by time served before being released

Table 27. Of sex offenders released from prison in 1994,
percent rearrested for any new sex crime, by type of sex offender
and prior arrest for any type of crime

Total first releases 6,470

Note The 6,470 sex offenders were released
in 13 States Figures are based on first
releases only First releases include only
those offenders leaving prison for the first
time since beginning their sentence Frst
releases exclude those who left pnson in
1994 but who had previously been released
under the same sentence and had returned
to prison for volating the conditions of
release

Note The 9,691 sex offenders were released in 15 States
By definition, all sex offenders had at least 1 arrest prior to their release namely,
the arrest responsible for their being in prison mn 1994 "First arrest for any type
of crime" pertains exclusively to those released prisoners whose first arrest was
the sex offense arrest responsible for their being in prison mn 1994

53% 50% 55%

33 30 34
59 54 62

100% 100% 100%

21 5 16 9 23 7
785 831 76 3

9 691 3 115 6,576

Sexual
Rapists assaultersAll

Percent rearrested for any
new sex crime within 3 years

Total

The arrest responsible for their being
In prison in 1994was.
Their first arrest for any type of crime
Not their first arrest for any type of cnme

Percent of released prisoners

Total

The arrest responsible for their being
n prison in 1994was -*
Their first arrest for any type of cnme
Not their first arrest for any type of crime

Total released

Arrest pnor to 1994 release

38%
52
41
64
52
33
52
49

Percent of released
sex offenders
rearrested for
any newsex cnme
wthin 3 years

6 months or less
7-12
13-18
19-24
25-30
31-36
37-60
61 months or more

Time served in prison
before 1994 release
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Table 29. Of sex offenders released from prison in 1994, percent rearrested
for any new sex crime, by number of prior arrests for any type of crime

The arrest responsible for their being in prison in 1994 was
Their first arrest for any type of crime 23.2 19 4
Not their first arrest for any type of crime 76 8 80 6

Table 28. Of child molesters and statutory rapists released from prison
in 1994, percent rearrested for any new sex crime, by prior arrest
for any type of crime

Note The 4,295 child molesters were released in 15 States, the 443 statutory rapists in 11 States
Because of overlapping definitions, all statutory rapists also appear under the column "child
molesters"
By definition, all sex offenders had at least 1 arrest prior to their release namely the arrest
responsible for their bemg in prison m 1994 "First arrest for any type of cnme" pertains
exclusively to those released prisoners whose first arrest was the sex offense arrest
responsible for their bemg in prison mn 1994

443

100%100%

4,295

Child Statutory
molesters rapists

Percent rearrested for any new
sex crimewith3years

Total released

Total

Number of adult arrests
prior to 1994 release

Arrest pnor to 1994 release

Percent rearrested for any new sex crime within 3 years

Total 5 1% 5 0%

The arrest responsible for their being in prison mn 1994 was
Their first arrest for any type of cnme 3 2 3 5
Not their first arrest for any type of cnme 5 7 5 3

Percent of released prisoners

Chtld molesters and statutory rapists

Released child molesters with more
than one prior arrest were more likely
than those with only one arrest in their
criminal record to be rearrested for a
new sex crime (5 7% compared to
3 2%) (table 28) The same was true
of statutory rapists (5 3% compared
to 3 5%)

Number of prior arrests
for any type of crime

All sex offenders

The more arrests (for any type of
crime) the sex offender had in his
criminal record, the more likely he was
to be rearrested for another sex cnme
after his release from prison (table 29)
Sex offenders wth one prior arrest (the
arrest for the sex crime for whch they
had been 1mpnsoned) had the lowest
rate, about 3%, those with 2 or 3 pror
arrests for some type of crme, 4%,
4 to 6 pror arrests, 6%, 7 to 10 pnor
arrests, 7%, and 11 to 15 pror
arrests, 8%

All sex offenders
1 pnor arrest for any type of crime
2
3
4
5
6
7-10
11-15
16 or more

All sex offenders
1 pnor arrest for any type of cnme
2
3
4
5
6
7-10
11-15
16or more

Total released

5 3%
33
43
44
58
63
61
69
78
74

Percent of released prisoners
100%
215
160
11 9
90
72
63

144
79
58

9,691

Note The 9,691 sex offenders were released in 15 States By definition all sex offenders had at
least 1 arrest prior to their release namely the arrest responsible for their being in prison in 1994
ln thus table, that arrest ts counted as one pnor arrest.
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Table 31. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested for any new sex crime, by prior arrest for any sex crime

Table 30. Of sex offenders released from prison in 1994, percent rearrested
for any new sex crime, by type of sex offender and prior arrest for any sex crime

Note The 9,691 sex offenders were released in 15 States
*By definition, all sex offenders had at least 1 arrest prior to their release namely, the arrest
responsible for their being in prison in 1994 "First arrest for any sex cnme" pertains exclusively
to those released prisoners whose first arrest was the sex offense arrest responsible for their
being in prison in 1994

Note The 4,295 child molesters were released in 15 States, the 443 statutory rapists, 11 States
Because of overlapping definitions, all statutory rapists also appear under the column "child
molesters"
By definition, all sex offenders had at least 1 arrest pnorto their release namely, the arrest
responsible fortheir being in pnson in 1994 "First arrest for any sex cnme" pertains exclusively
to those released prisoners whose first arrest was the sex offense arrest responsible for their
bemng mn pr1son in 1994

Sexual
assaulters

50% 55%

40 42
74 87

100% 100%

71 3 71 6
28 7 28 4

3 115 6,576

RapistsAll

9,691

extensive record of prior arrests
for sex crimes were more likely to be
rearrested for another sex crime (8 8%)
than those with Just one past arrest
(26%)

Total released

Child Statutory
Arrest prior to 1994 release molesters rapists
Percent rearrested for any new
sex crime within 3 years

Total 51% 50%

The arrest responsible for their bemg
in prison in 1994 was
Their first arrest for any sex cnme 38 26
Not theirfirst arrest forany sex cnme 84 88

Percent of released prisoners

Total 100% 100%

The arrest responsible for their being
in prison in 1994 was-.
Their first arrest for any sex crime 71 0 616
Not their first arrest forany sex cnme 290 384

Total released 4,295 443

Percent rearrested for any new sex crime within 3 years

Total 5 3%

The arrest responsible for their bemng in prison in 1994 was
Their first arrest for any sex cnme 4 2
Not their first arrest for any sex cnme 8 3

Percent of released prisoners

Total 100%

The arrest responsible for their being in pnson m 1994 was
Their first arrest forany sex crime 715
Not theirfirst arrest for any sex crime 28 5

Arrest priorto 1994 release

released child molesters with just 1
prior arrest for a sex crime

Similar results were found for released
statutory rapists Those with a more

Prior arrest for a sex crime

All sex offenders

Pnor to their release 1n 1994, 2,762 of
the sex offenders (28 5% of the total
9,691) had 2 or more arrests for a sex
offense in therr criminal record the
arrest for the sex offense that resulted
In their imprisonment, plus at least 1
earlier arrest for a sex crime (table 30)
For the remaining 6,929 (71 5% of the
total 9,691), theIr only prior arrest for a
sex crime was the arrest that brought
them into prison (Any other prior
arrests the 6,929 may have had were
for non-sex crimes ) Following their
release, the 2,762 with more than 1 sex
crime In their criminal background were
about twice as likely to be rearrested
for another sex crime (8 3%) as the
6,929 with a single prior arrest (4 2%)

Rapists and sexual assaulters

Rapists (4 0%) and sexual assaulters
(4 2%) with one prior arrest for a sex
crime were less likely to be rearrested
for another sex cnme than rapists
(7 4%) and sexual assaulters (8 7%)
who had been arrested two or more
times for a sex crime prior to release
from prison 1n 1994

Child molesters and statutory rapists

By definition, all 4,295 child molesters
had been arrested for a sex offense at
least once prior to their release in 1994
- the sex offense that landed them m
prison For 3,049 of them (71 % of
4,295), that arrest was their only prior
arrest for a sex offense (table 31) The
remaming 1,246 child molesters (29%
of 4,295) had at least 2 prior arrests for
a sex crime the arrest for their mmpr1s
onment offense plus at least 1 other
prior arrest for a sex offense {not
necessarily one against a child) Of the
1,246 child molesters with multiple sex
crimes in therr past, 8 4% (105 of the
1,246) were rearrested for another sex
crime (not necessarily another sex
crime against a child), or more than
double the 3 8% rate for the 3,049
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Total rearrested for a new sex crime 517 155 362

Percent of rearrested
prisoners

Note: The 517 rearrested sex offenders were released in 15 States.
but table percentages are based on 14 States.

Table 32. Where sex offenders were rearrested for a new sex crime
following their release from prison in 1994, by type of sex offender

22

100%

100
0

Statutory
rapists

released them in 1994. For the remain
ing 13.4%, the arrest was elsewhere.

Of all statutory rapists, 5% (22) were
rearrested for a new sex crime after
their release. Of these 22, none had
the new arrest outside the State that
released them.

Percent of rearrested prisoners
Sexual

All Rapists assaulters

Total rearrested for a new sex crime 221

Total 100%

Same State where released 86.6
Another State 13 .4

State where rearrested Child
within 3 years molesters

Note: The 221 rearrested child molesters were released in 14 States,
but table percentages are based on 13 States. The 22 rearrested statutory
rapists were released in 6 States, but table percentages are based on 5 States.

Table 33. Where child molesters and statutory rapists were rearrested
for a new sex crime following their release from prison in 1994

Total 100% 100% 100%

Same State where released 85.2 85.2 85.2
Another State 14.8 14.8 14.8

State where rearrested
within 3 years

Child molesters and statutory rapists

A total of 221 child molesters were
rearrested for a new sex crime (not
necessarily against a child) after their
release (table 33). Among the 221
were 191 (86.6%) whose new sex
crime arrest was in the same State that

When sex offenders were arrested for
new sex crimes after their release, the
new arrest typically occurred in the
same State that released them. Those
arrests are referred to as "in-State"
arrests. When released sex offenders
left the State where they were incarcer
ated and were charged by police with
new sex crimes, those arrests are
referred to as "out-of-State" arrests.

All sex offenders

Of the 9,691 released sex offenders,
517 were rearrested for a new sex
crime within 3 years. Most of those sex
crime arrests (85.2% of the 517, or 440
men) were in the same State that
released them (table 32). Seventy
seven of them (14.8% of the 517) were
arrests in a different State.

Sex offenders compared
to non-sex offenders

The 15 States in this study released
262,420 non-sex offenders in 1994, of
whom 3,328 were rearrested for a new
sex crime within 3 years (not shown in
table). Of the 3,328 non-sex offenders
arrested for a new sex crime, an
estimated 10% were men rearrested
outside the State that released them.
The 15% figure for released sex
offenders was high by comparison
(table 32).

Rapists and sexual assaulters

A total of 155 released rapists and 362
released sexual assaulters were
rearrested for a new sex crime within
the 3-year followup period. In-State
arrests for new sex crimes accounted
for 85% of the rearrested rapists and
85% of the rearrested sexual
assaulters. Out-of-State arrests
accounted for the rest.

State where rearrested for a sex
crime
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Rearrest for a sex crime against a child

Note: The 9,691 sex offenders were released in 15 States. The approximate ages of the children
allegedly molested by the 209 prisoners after their release were available for 58.4% of the 209.
"Number of molested children" was set to equal the number of released sex offenders rearrested
for child molesting.
*Percentage based on 10 or fewer cases.

Table 34. Of sex offenders released from prison in 1994, percent rearrested
for a sex crime against a child, and percent of their alleged victims,
by age of victim and type of sex offender

Percent rearrested for a sex crime
against a child within 3 years

Percent of
allegedly molested children

Sex offenders compared
to non-sex offenders

Prisons in the 15 States in the study
released 272,111 prisoners altogether
in 1994, 9,691 of whom were the sex
offenders in this report. As previously
stated, 2.2% of the 9,691 sex offenders
were rearrested for a child sex crime
after their release. That rate is high
compared to the rate for the remaining
262,420 non-sex offenders. Of the
262,420 non-sex offenders, less than
half of 1 percent (1,042 of the 262,420)
were rearrested for a sex offense
against a child within the 3-year
followup period (not shown in table).

Since each of the 1,042 was charged
at arrest with molesting at least 1 child,
the total number they allegedly moles
ted was conservatively estimated at
1,042. Of the conservatively estimated
1,042 children, 65% were age 13 or
younger, 11 % were 14- or 15-years
old, and 24% were 16- or 17-years-old
(not shown in table). (These percent
ages were based on the 554 cases out
of the 1,042 in which the approximate
age of the child could be determined.)

72.3%
14.9
12.8

165

2.5%

6,576

Sexual
assaulters

89.3%
0.0*

10.7*

44

1.4%

3,115

Rapists

76.2%
11.5
12.3

209

2.2%

9,691

All

Age of child that sex offender was
charged with molesting after release

13 or younger
14-15
16-17

Number of molested children

Total

Number released

All sex offenders

Following their release in 1994, 209
of the total 9,691 released sex offend
ers (2.2%) were rearrested for a sex
offense against a child (table 34). For
virtually all 209, the rearrest offense
was a felony. For the reason given
earlier, the 2.2% figure undercounts
the percentage rearrested for a sex
offense against a child. It seems
unlikely that the correct figure could be
as high as 5.3% (table 21), which is the
percentage rearrested for a sex crime
against a person of any age. The only
way it could be that high is if none of
the sex crime arrests after release
were crimes in which the victim was an
adult, an unlikely possibility. The more
likely possibility is that the 2.2% figure
undercounts the rate by a maximum of
1 or 2 percentage points.

An estimated 76% of the children alleg
edly molested by the 209 men after
their prison release were age 13 or
younger, 12% were 14- or 15-years
old, and the remaining 12% were 16
or 17-years-old.

Rearrest

No data on precise ages
of molested children

This section also documents the ages
of the children that the men were
alleged to have molested after their
release from prison. Sex crime statutes
contained in the arrest records of the
released prisoners were used to obtain
ages. The first step was to identify
those sex crime statutes that were
applicable just to children. Among
those that were, some were found to
apply just to children whose age fell
within a certain range (for example,
under 12, or 13 to 15, or 16 to 17).
Those statutes applicable to children
within specified age ranges became
the source of information on the
approximate ages of the allegedly
molested children. Information on
precise ages could not be determined
because statutes applicable just to
children of a specific age (for example,
just to 12-year-olds, or just to age
15-year-olds) do not exist.

Undercounts of sex crimes
against children

This section documents percentages of
men who were arrested for a sex crime
against a child after their release from
prison in 1994. To some unknown
extent, these recidivism rates under
count actual rearrest rates. That is
because the arrest records that the
study used to document sex crime
arrests did not always contain enough
information to identify those sex crime
arrests in which the victim of the crime
was a child. Some sense of the poten
tial size of the undercount can be
gained by comparing rearrests for any
sex crime and rearrests for any sex
crime against a child. Rates of rearrest
for a sex crime (tables 21 and 22) are
from 2 to 3½ percentage points higher
than rates of rearrest for a sex crime
against a child (tables 34 and 35),
suggesting that rates of rearrest for a
sex crime against a child could be, at
most, a few percentage points below
actual rates.
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Table 36. Ofsex offenders released from prison in 1994, percent rearrested
for a sex crime against a child, by prior arrest for a sex crime
against a child and type of sex offender

Note The 4,295 child molesters were released mn 15 States, the 443 statutory rapists in 11
States Because of overlapping definitions all statutory rapists also appear under the column
"child molesters " The approximate ages of the children allegedly molested by the 141 prisoners
after their release were available for 54 6% of the 141 "Numberof molested children" was set to
equal the numberof released sex offenders rearrested forchild molesting
Percentage based on 1 O orfewercases

Table 35. Of child molesters and statutory rapists released from prison
in 1994, percent rearrested for a sex crime against a child,
and percent of their alleged victims, by age of victim

Percent rearrested for a sex
cnme against a chdd within 3 years
Child Statutory
molesters rapists

Sexual
Arrest priorto 1994 release All Rapists assaulters

Percent rearrested for a sex crime
against a child within 3 years

Total 2 2% 14% 2 5%

The arrest responsible fortheir
being in prison in 1994was
Their first arrest for a sex crime against a child 1 7 1 3 1 9
Not theirfirst arrest fora sex crime against a child 64 40 69

Percent of released prisoners
Total 100% 100% 100%

The arrest responsible fortheir
being mn pnson in 1994was
Their first arrest for a sex crime agamst a child 897 94 3 87 5
Not their first arrest fora sex crime against a child 10 3 57 12 5

Total released 9,691 3,115 6,576

11

443

child molesting were more likely to be
arrested for child molesting (6 4%) than
those who had no arrest record for sex
wth a child (1 7%) (table 36)

141

3 3% 2 5%

792% 30 0%
9 1 100
117 600

4295

Percent of
allegedly molested children

Total

Number released

Age of child that sex offenderwas
charged with molesting after release
13 oryounger
14-15
16-17

Numberof molested children

Prior arrest for a sex crime
against a child

All sex offenders

After their 1994 release from prison,
sex offenders with a pror arrest for

Assuming that the 209 sex offenders
who were rearrested for a sex cnme
against a child each victimized no more
than one child, the number of sex
crimes they committed against children
after their pnson release totaled 209
Assuming that the 1,042 non-sex
offenders rearrested for a sex cnme
against a child after their release also
victimized only one child, the number of
sex crimes against a child that they
committed was 1,042 The combined
total number of sex crimes Is 1,251
(209 plus 1,042 = 1,251) Released sex
offenders accounted for 17% and
released non-sex offenders accounted
for 83% of the 1,251 sex crimes
against children committed by all the
prisoners released mn 1994 (209 / 1,251
= 17% and 1,042 / 1,251 = 83%)

Rapists and sexual assau/ters

Following their 1994 release, 1 4% of
the 3,115 rapists (44 men) and 2 5% of
the 6,576 sexual assautters (165 men)
were rearrested for molesting a child
(table 34)

Child molesters and statutory rapists

Within 3 years followmg their release
from pnson mn 1994, 141 (3 3%) of the
released 4,295 child molesters and 11
(2 5%) of the 443 released statutory
rapists were rearrested for molestmg
another child (table 35) For the
reasons outlined earlier, these percent
ages undercount actual rearrest rates
by a few percentage points at most

Each of the 141 released molesters
rearrested for repeating therr crime
represented at least 1 chid vctm Of
the conservatively estimated 141
children allegedly molested by released
child molesters, 79% were age 13 or
younger, 9% were 14 or 15 years of
age, and 12% were ages 16 or 17

Note The 9,691 sex offenders were released in 15 States
By definition, all sex offenders had at least 1 arrest prior to their release namely, the arrest
responsible for their being m prison m 1994 "First arrest for a sex crime against a child"
pertains exclusively to those released prisoners whose first arrest was the sex
offense arrest responsible for their being in prison mn 1994
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Table 38. Among child molesters released from prison in 1994, the molester's
age when he committed the crime that resulted in his imprisonment, the child's
age, and percent rearrested for a sex crime against a child

Table 37. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested for a sex crime against a child, by prior arrest for a sex crime
against a child

Note The 4,295 child molesters were released in 15 States, the 443 statutory rapists in 11
States Because of overlapping definitions all statutory rapists also appear under the column
"child molesters "
*By defimt1on all sex offenders had at least 1 arrest pnor to their release the arrest responsible for
their being in pnson in 1994 "First arrest for a sex crime against a child" pertains exclusively to
those released prisonerswhose first arrest was responsible fortheir being in prison in 1994

Note The 3,104 child molesterswere released in 13 States Figures are based on first releases
only, those offenders leavng pnson for the first time since beginning ther sentence First
releases exclude thosewho left pnson in 1994 but who had previously been released under
the same sentence and had returned to prison forviolating the conditions of release Data
identifying the child molester's age were reported for 100% of the released child molesters
Data 1dent1fying the approximate age of the child were reported for 88 1 %
•The molester's age at the time of the crime forwhich imprisoned was estimated by subtracting
6 months (the approximate average time from arrest to sentencing) from his age at admission
"The approximate age of the child "he was imprisoned formolesting" was usually obtained from
the State statute the molesterwas convicted of violating
Percentage based on 10 or fewer cases

28%
37
1 2

41%
3 1
33
1 2
28
30

4 9%
36
32
25

3104

197%
174
18 7
16 3
11 5
164

39%
13 6
341
484

3104

Percent of released child molesters
Percent rearrested for a sex crime
of total against a child within 3 years

How much older he was than the child
he was imprisoned for molesting
Up to 5 years older
5 to 9 years older
10 to 19 years older
20 ormore years older

Total first releases

Age ofchild he was imprisoned for molesting
13 oryounger 60 3%
14-15 30 5
16-17 9 2

Child molester's agewhen he committed
the sex crime for which imprisoned
18-24
25-29
30-34
35-39
40-44
45 orolder

Age characteristic

Child Statutory
Arrest priorto 1994 release molesters rapists
Percent rearrested for a sex
crime againsta child within 3 years 33% 25%

The arrest responsible fortherbeing in prison mn 1994 was
Their first arrest for a sex cnme against a child 24 1 4
Not their first arrest for a sex cnme against a child 73 69

Percentof released prisoners 100% 100%

The arrest responsible for their being in prson in 1994 was
Their first arrest for a sex cnme against a child 81 7 804
Not theirfirst arrest for a sex cnme against a child 18 3 19 6

Total released 4,295 443

Rapists and sexual assaulters

After being released 1n 1994, 4 0% of
rapists with a prior arrest record for
child molesting and 1 3% of those
without were arrested for child molest
mg The same pattern - having a
history of alleged child molesting was
associated with a greater lkehhood of
arrest for child molestingwas found
for sexual assaulters Those with a
prior arrest had a 6 9% rate, those
without, 1 9%

Child molesters and statutory rapists

The 4,295 released child molesters fell
mto 2 categories 1) 3,509 (81 7% of
the 4,295) whose criminal record prior
to their 1994 release contained no
more than 1 arrest for a sex offense
against a child (thus was the offense for
which they were 1mpnsoned), and 2)
786 (18 3%) whose record showed the
arrest for their imprisonment offense
plus at least one earlier arrest for a sex
offense against a child (table 37) After
release, 7 3% of the 786 and 2 4% of
the 3,509 were rearrested for molesting
another child, indicating that child
molesters with multiple arrests for child
molesting In their record posed a
greater risk of repeating therr crime
than their counterparts

Similarly, the 443 statutory rapists
consisted of
• 356 (80 4%) whose first arrest for a
sex offense against a child was the
arrest that resulted m their current
Imprisonment
• 87 (19 6%) with more than 1 pror
arrest for a sex offense against a child

The 87 were more likely to be
rearrested for child molesting (6 9%)
than the 356 (14%)

Molester's and child's ages at time
of imprisonment offense

Child molesters

The released child molesters were all
men who were arrested, convicted, and
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Note The 209 rearrested sex offenders were released in 10 States
but table percentages are based on 9 States

Table 40. Where child molesters and statutory rapists were rearrested for a
sex crime against a child following their release from prison in 1994

Table 39. Where sex offenders were rearrested for a sex crime against a child
following their release from prison in 1994, by type of sex offender

Note The 141 rearrested child molesters were released in 9 States
but table percentages are based on 8 States The 11 rearrested
statutory rapists were released in 3 States but table percentages
are based on 2 States

11

100%

100
0

child wIthm 3 years Out-of-State
arrests for child molesting accounted
for 13 5% of the 44 rearrested rapists
and 13 7% of the 165 rearrested sexual
assaulters

Child molesters and statutory rapists

Police arrested 141 of the 4,295
released child molesters for repeating
their crime (table 40) For 126 of them
(89 2%), the new arrest for child
molesting was m the same State that
released them For 15 (10 8%), the
new charges for child molesting were
filed in a different State

Of the 443 statutory rapists released
from prison m 1994, 11 were
rearrested for child molesting All 11
of the arrests were m the same State
that released the men

141

100%

892
10 8

Percent of rearrested prisoners
Child Statutory
molesters rapists

Total

Same Statewhere released
AnotherState

Total rearrested for a new
sex crime against a child

State where rearrested within 3 years

Percent of rearrested prisoners
State where rearrested Sexual
within 3 years All Rapists assaulters

Total 100% 100% 100%

Same State where released 863 86 5 86 3
AnotherState 13 7 135 13 7

Total rearrested for a new
sex crime against a child 209 44 165

The 15 States m this study released
262,420 non-sex offenders mn 1994, of
whom 1,042 were rearrested for a sex
crime against a child (not shown in
table) Of the 1,042 arrests, 11% were
out-of-State rearrests The comparable
figure for released sex offenders was
higher 14% (table 39)

Rapists and sexual assaulters

Forty-four released rapists and 165
released sexual assaulters were
rearrested for a sex crime against a

release from prison m 1994 (table 39)
In 180 cases (86 3%), the alleged
crime took place in the State that
released him In the 29 others (13 7%),
It occurred elsewhere

Sex offenders compared
to non-sex offenders

sentenced to prson for a sex crime
against a child At the time they
committed their Imprisonment offense,
most (62 9%) were age 30 and older,
and most (60 3%) molested a child
who was age 13 or younger (table 38)
Some of the vctims were below age 7
Nearly half of the men (48 4%) were 20
years or more older than the child they
were Imprisoned for molesting

Among the men who were In prison for
molesting a child age 13 or younger
and who were released m 1994 for that
crime, 2 8% were subsequently
arrested for molesting another child
Of those whose imprisonment offense
was against a 14- or 15-year-old, 3 7%
had a new arrest for child molesting
after their release Of the men who
were in pnson for molesting a 16-or
17-year-old, 1 2% were arrested by
police for molesting another child after
leaving prison 1n 1994

Among the men who were 20 years or
more older than the child they were
Imprisoned for molesting, 2 5% were
rearrested for another sex offense
against a child within the first 3 years
following their release That is a lower
rate than the 3 2% rate for men who
were 10 to 19 years older than the child
victim mn their imprisonment offense,
and compared to the 3 6% for those 5
to 9 years older than the vctmm mn their
Imprisonment offense

State where rearrested for a sex
crime against a child

When sex offenders were arrested for
new sex crimes against children after
their release, the new arrest typically
occurred m the same State that
released them Those arrests are
referred to as "in-State" arrests When
arrests occurred ma different State,
they are referred to as "out-of-State "

All sex offenders

Of the 9,691 sex offenders, 209 were
rearrested for child molesting after their
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Rearrest for other types of crime

All sex offenders

Of the 9,691 male sex offenders
released from prison in 1994 -

• 43% (4,163 men) were rearrested
for a crime of any kind (table 41)

• 5.3% (517 men) were rearrested
for a sex offense

• 17 1% (1,658 men) were rearrested
for a violent crime

• 13.3% (1,285 men) were rearrested
for a property crime of some kind.

Of the 9,691 released men, 168 (1 7%)
were rearrested for rape and 396
(4.1 %) were rearrested for sexual
assault. The 168 rearrested for rape
plus the 396 rearrested for sexual
assault totals 564, which is 47 greater
than the total 517 who were rearrested
for a sex crime. The reason is that 47
men were rearrested for both rape and
sexual assault.

The category of violent crime for which
a prisoner was most likely to be
rearrested was assault (8.8%, or 848 of
the 9,691); the category least likely was
homicide (0.5%, or 45 of the 9,691
men).

Just over 1 in 5 sex offenders (2,045
out of 9,691) were rearrested for a
public-order offense, such as a parole
violation or traffic offense.

Rapists and sexual assaulters

Among the 3,115 released rapists -

• 46% (1,432) were rearrested
for a crime of any kind

• 18.7% (582) were rearrested
for a violent crime

• 0.7% (22) were rearrested for
homicide

• 14.7% (459) were rearrested
for a property offense.

A relatively small percentage of rapists
(2.5%, or 78 of the 3,115) were
charged with repeating the crime for
which they were imprisoned.

Among the 6,576 released sexual
assaulters -

• 41.5% (2,731) were rearrested
for a crime of any kind

• 16.4% (1,076) were rearrested
for a violent crime

• 0.3% (23) were rearrested
for killing someone

• 12.6% (826) were rearrested
for a property offense.

Nearly 1 in 20 released sexual
assaulters (4.7%, or 308 of the 6,576)
were charged with committing the
same type of crime for which had just
served time in prison.

Table 41. Rearrest rate of sex offenders released from prison in 1994,
by type of sex offender and charge at rearrest

Note: The 9,691 sex offenders were released in 15 States. Detail may not add to totals
because persons may be rearrested for more than one type of charge.
'All offenses include any offense type listed in footnotes b through f plus
"other" and "unknown" offenses.
"Total violent offenses include homicide, kidnaping, rape, other sexual assault, robbery,
assaults, and other violence.
'Homicide includes murder, voluntary manslaughter, vehicular manslaughter, negligent
manslaughter, nonnegligent manslaughter, unspecified manslaughter, and unspecified homicide.
"Includes both rape and sexual assault.
•Total property offenses include burglary, larceny, motor vehicle theft, fraud, forgery,
embezzlement, arson, stolen property, and other forms of property offenses.
'Drug offenses include drug trafficking, drug possession, and other forms of drug offenses.
•Public-order offenses include traffic offenses, weapon offenses, probation and parole
violations, court-related offenses, disorderly conduct, and other such offenses.

Percent rearrested for specified
offense within 3 years

Sexual
Rearrest charge All Rapists assaulters

All charges' 43.0% 46.0% 41.5%

Violent offenses" 171% 18.7% 16.4%
Homicide 0.5 0.7 0.3
Sex offense"" 5.3 5.0 5.5

Rape 1.7 2.5 1.4
Sexual assault 4.1 2.8 4.7

Robbery 2.7 3.9 2.1
Assault 8.8 8.7 8.8

Property offenses" 13.3% 14.7% 12.6%
Burglary 3.8 4.4 3.5
Larceny/theft 5.7 6.1 5.6
Motor vehicle theft 1.7 2.3 1.4
Fraud 2.1 1.8 2.2

Drug offenses' 10.0% 11.2% 9.4%

Public-order offenses° 21.1% 20.4% 21.4%

Other offenses 5.9% 5.0% 6.3%

Total released 9,691 3,115 6,576
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Child molesters and statutory rapists

Of the 4,295 child molesters released
from prison mn 1994
• 39 4% (1,693) were rearrested

for a crime of any kind (table 42)
• 0 4% (17) were rearrested

for intentionally or negligently
killing someone

Child molesters were less hkely to be
rearrested for a property cnme (10 6%,
456 0f 4,295) than a violent cnme
(141%, 607 of4,295)

Of the 443 statutory rapists released
m 1994-

• 49 9% (221) were rearrested
for some new crime

·07% (3) were rearrested for homicide
• 22 6% (100) were rearrested

for a property crime
• 21 2% (94) were rearrested

for a violent crime

Table 42. Rearrest rate of child molesters and statutory rapists released
from prison in 1994, by charge at rearrest

Percent rearrested for specified
offense wthin 3 years
Child Statutory

Rearrest charge molesters rapists

All charges• 39 4% 499%

Violent offenses• 141% 21.2%
Homicide" 0 4 07
Sex offense" 5 1 50

Rape 1 3 1 6
Sexual assault 44 36

Robbery 17 43
Assault 71 12 6

Property offenses• 106% 22 6%
Burglary 28 43
Larceny/theft 46 108
Motor vehicle theft 1 5 38
Fraud 1 9 36

Drug offenses' 8 6% 12 0%

Pubhc-order offenses" 200% 27 1%

Other offenses 7 8% 4 3%

Total released 4,295 443

Note The 4,295 child molesters were released in 15 States, the 443 statutory rapists in 11
States Because of overlapping definitions, all statutory rapists also appear under the column
"child molesters " Detail may not add to totals because of rounding
•AH offenses include any offense type listed in footnotes b through f plus "other" and "unknown"
offenses
"Total violent offenses include homicide, k1dnaping, rape, other sexual assault, robbery,
assaults, and other violence
Homicide includes murder, voluntary manslaughter, vehicular manslaughter, negligent
manslaughter, nonneghgent manslaughter, unspecified manslaughter, and unspecified homicide
"Includes both rape and sexual assault.
"Total property offenses include burg lary, larceny, motor vehicle theft, fraud, forgery,
embezzlement, arson, stolen property, and other forms of property offenses
'Drug offenses include drug trafficking, drug possession, and other forms of drug offenses
9Public-order offenses include traffic offenses, weapon offenses, probation and paro le violations,
court-related offenses, disorderly conduct, and other such offenses
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Victims of sex crimes

Characteristics of victims of rape or sexual assault, for which male inmates
were serving a sentence in State prisons, 1997

Note Data are from the BJS Survey of Inmates in State Correctional Facilities, 1997 This table
is based on 73,116 prisoners who reported having one victim in the crime for which they were
sentenced to prison (They accounted for approximately 84% of all Incarcerated male sex
offenders in 1997 ) Data identifying victim's sexwere reported for 99.8% of the 73, 116 males
incarcerated for sex crimes, victim's race were reported for 98 9%, Hispanic origin for 98 2%,
victim's age for 97 1%, victim's relationship to prisoner for 98 3% Detail may not sum to total
due to missing data for age of victim.
--Not applicable

Percent of victims of rape or sexual assault
Victim age

Among inmates who were mn prison for
a sex cnme against a child, the child
was the prisoner's own child or step
child in a third of the cases. Seven

100% 100%

28% 111%
97.2 889

66 0% 76 4%
30.2 19 4
38 42

99% 12 1%
90 1 879

51.6%
484

36 7%
379
23 8
16

3 8% 0%
20 0
0 4 06
14 15 7
04 15.8
0 4 1 7
21 12 7
82 44
20 08

248 220
201 19 6
34 4 67

20,958 50,027

percent of the inmates reported their
child victims to have been strangers
Among adult victims, 34% were
strangers to their attacker

18 years or older Under 18 years
100%

8 8%
91.2

73.2%
228
4 0

36 4%
34 1
10.8
11.2
70
05

11 3%
887

11%
06
06

11.5
11.2

1 3
94
55
11

227
194
156

73,116

All
Total

Gender
Male
Female

Race
White
Black
Other

Hispanic origin
Hispanic
Non-Hispanic

Age
12orunder
13-17
18-24
25-34
35-34
55orover

Victim was the prisoner's-
Spouse
Ex-spouse
Parent/stepparent
Own child
Stepchi ld
Sibling/stepsibling
Other relative
Boy/girlfriend
Ex-boy/girlfriend
Friend/ex-friend
Acquaintance/other
Stranger

Total estimated number

Victim characteristic

Survey of State inmates

The 9,691 prisoners in thus study were
all men sentenced to prison for sex
crimes Characteristics of the victims
of these sex crimes were largely
unavailable for the study. For informa
ton on mmprisoned sex offenders and
their victims, data were drawn from a
survey covering the approximately
73,000 male sex offenders in State
prisons nationwide In 1997

Of the 73,000 victims of their sex
crimes-
• about 90% were female
• nearly 75% were white
• 89% were non-Hispanic
• 36% were below age 13
• altogether, 70% were under age 18

Child victims of sex crimes were more
likely than adult victims to be male
(11% versus 3%). Whites made up
76% of child victims and 66% of adult
victims

The biggest difference between child
victims and adult victims was their
relationship to the man who committed
the sex crime:

Among cases where the victim was
under 18, the boy or girl was the
prisoner's own child (16%), stepchild
(16%), sibling or stepsibling (2%), or
other relative (13%) in nearly half of all
child victim cases (46%). Among
cases where the victim was an adult,
the victim was a relative less
often (11%)
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Methodology

3-year fo/lowup period

For analytic purposes, "3 years" was
defined as 1,096 days from the day of
release from prison. Any rearrest,
reconviction, or re-imprisonment occur
ring after 1,096 days from the 1994
release was not included. A conviction
after 1,096 days was not counted even
if it resulted from an arrest within the
period.

Separating sex offenders into four
types

The report gives statistics for four types
of sex offenders. Separating sex offen
ders into the four types was done using
information in particular, the statute
number for the imprisonment offense,
the literal version of the statute, a
numeric FBI code (called the "NCIC"
code, short for "National Crime Infor
mation Center") indicating what the
imprisonment offense was, and miscel-
laneous other information available
in the prison records on the 9,691 men.
However, the prison records obtained
for the study did not always contain all
four pieces of information on the
imprisonment offense. Moreover, the
available offense information was not
always detailed enough to reliably
distinguish different types of sex
offenders.

The process of sorting sex offenders
into different types involved first creat
ing the study's definitions of the four
types, and then determining which
State statute numbers, which literal
versions of those statutes, and which
NCIC codes conformed to the defini
tions. Each inmate was next classified
into one of the types (or possibly into
more than one type, since the four are
not mutually exclusive) depending on
whether the imprisonment offense
information available on him fit the
study's definition.

An obstacle to classifying sex offenders
into types was that the labels "rape,"
"sexual assault," "child molestation,"
"statutory rape" were not widely used in

State statutes, and when they were
used they did not always conform to
the study's definitions of them. In
deciding which type of sex offender to
classify the prisoner as, importance
was attached not to the label the law
gave to his conviction offense, but to
how well the law's definition of the
offense fit the study's definition of the
type.

Sex offenders compared to non-sex
offenders

In 1994, prisons in 15 States released
272,111 prisoners, representing
two-thirds of all prisoners released in
the United States that year Among the
272,111 were 262,420 released prison
ers whose imprisonment offense was
not a sex offense. Non-sex offenders
include inmates, both male and female,
who were in prison for violent crimes
(such as murder or robbery), property
crimes (such as burglary or motor
vehicle theft), drug crimes, and public
order offenses. Like the 9,691 male
sex offenders examined in this report,
all non-sex offenders were serving
prison terms of one year or more in
State prison when they were released
in 1994.

At various places, this report compares
9,691 released male sex offenders to
262,420 released non-sex offenders.
While labeled "non-sex offenders," the
262,420 actually includes a small
number- 87- who are sex offenders.
The 87 are all the female sex offenders
released from prisons in the 15 States
in 1994.

Ages of molested and allegedly
molested children

Information on the ages of molested
children was needed for two calcula
tions: 1) age of the child the released
sex offender was sent to prison for
molesting, and 2) age of the child alleg
edly molested by the released sex
offender during the 3-year follow-up
period. The most frequent source of
both was a sex statute: either the sex

statute the offender was imprisoned for
violating, or the statute the released
prisoner was charged with violating
when he was rearrested for a sex
crime. The former was obtained from
the prison records assembled for the
study; the latter, from the assembled
arrest records.

None of the sex statutes was found to
apply to a victim of a specific age; for
example, just to 12-year-olds. But
some were found to apply just to
children in a certain age range; for
example, under 12, or 13 to 15, or 16
to 17 While specific ages of children
could not be obtained from statutes,
the availability of information on age
ranges at least made it possible to
obtain approximate ages. The rule that
was adopted was to record the victim's
(or alleged victim's) age as the upper
limit of a statute's age range. To illus
trate, a statute might indicate that the
complainant/victim be "at least 13 but
less than 16 years of age." In that case,
the age of the child was recorded as
15, since the statute indicated the
upper limit of the age range as any age
"less than 16." As another example, if a
statute indicated the complainant/
victim be "under 12 years of age," the
child's age was recorded as 11, as the
phrasing of the age range did not
include 12-year-olds, only those "under
12." Because the victim (or alleged
victim) was always assigned the age of
the oldest person in the age range, the
study made the victims (or alleged
victims) appear older than they actually
were.

How missing data were handled in the
report

In many instances, the data needed to
calculate a statistic were not available
for all 9,691 released sex offenders.
For example, the 9,691 were released
in 15 States, but data needed to deter
mine the number reconvicted were only
available for the 9,085 released in 14 of
the 15. Of the 9,085, 2,180 (24%) were
reconvicted. When data were missing,
the statistic was computed on those
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cases in which the data were available,
but treated both in the tables and in the
text as though It were based on the
total population For example, "24% Is
the statistic that appears in all tables
and text that give the percent recon
vcted, and since 24% 0f 9,691 Is
2,326, the text says that "2,326 of the
9,691 were reconvcted," despite the
fact that the "24%" was actually ob
tanned by dvding 2,180 by 9,085 The
text could have been written to say
"2,180 of the 9,085 were reconvcted,"
but that wasn't done because mtroduc
Ing a new denominator (9,085) mto the
text would have created confusion for
the reader

M1ssmg data on out-of-State rearrests

Because of missing information, the
study was unable to determine how
many inmates released from New York
prisons were rearrested outside of New
York The study was able to document
how many prisoners released in the
other 14 States were rearrested
outside the State that released them
Because of incomplete New York data,
the report's recidivism rates are
somewhat deflated

Missing data on rearrest for a sex
cnme

According to arrest records compiled in
the study, 4,163 of the 9,691 released
sex offenders were rearrested for a
new crime of some kind lt was not
always possible to determine from
these records whether the new crime
was a sex crime For 202 rearrested
prisoners, the arrest record did not
Identify the type of crime For the rest
the record did 1dent1fy the type but the
offense label was not always specific
enough to distinguish sex crimes from
other crimes For example, 1f the label
said "contributing to the delinquency of
a mmor," "mdeceny," "morals offense,"
"family offense," or "child abuse," the
offense was coded as a non-sex crime
even though, in some unknown
number of cases, It was actually a sex
crime

According to arrest records, 5 3% of
the 9,691 (517 out of 9,691) released
sex offenders were rearrested for
another sex crime For the two reasons
descnbed 1mmed1ately above, 5 3%
was probably an undercount of how
many were rearrested for a sex crime
How much of an undercount could not
be firmly determined from the data
assembled for the study However, a
conservative measure of the stze of the
undercount was obtained from the
data The study database included 121
rearrested sex offenders whose arrest
record did not md1cate they were
rearrested for a sex crime (the rearrest
was either for a non-sex crime or for an
unknown type of crime) but whose
court record did indicate they were
charged with a sex crime When the
study calculated the percentage
rearrested for a sex crime, the 121
were not included among the 517 with
a rearrest for a sex crime Had the 121
been included in the calculation of the
rearrest rate, the total number
rearrested for a sex crime would have
been 638 rather than 517, and the
percentage rearrested for a sex crime
would have been 6 6% rather than
5 3% This suggests an undercount of
about 1 percentage pomt

Texas pnsoners classified as "other
type of release"

Texas released 692 male sex offend
ers mn 1994, of which 129 were class1
fied as release category "17", defined
as "other type of release " Numerous
data quahty checks were run on the
129 and the 64 of them who were
rearrested The rearrest rate for the
129 was about average for Texas
releases But numerous anomalies
were found for the 64 who were
rearrested
1 The rearrest offense for the 64 was
always mussing from their arrest record
2 The date of rearrest for the 64 was
always the same as their release date
3 Virtually all 64 were reconv1cted for a
sex crime
4 The sentence length imposed for
their new sex crime was identical to the

sentence they were serving when
released m 1994

Because of these anomalies, the 129
were excluded from the calculation of
"percent reconvcted for a sex crime "

Counting rules

In this report, rearrest was measured
by counting the number of different
persons who were rearrested at least
once A released prisoner who was
rearrested several times or had multi
ple rearrest charges filed against him
was counted as only one rearrested
person The same counting rule
applied to reconvIctIon and the other
recrdtvrsm measures

If a released prisoner was rearrested
several times, his earliest rearrest was
used to calculate his time-to-rearrest
The same counting rule applied to
reconvcton and recidivism defined as
a new prison sentence

If a released prisoner had both in-State
and out-of-State rearrests, he was
counted as having an out-of-State
rearrest regardless of whether the
out-of-State rearrest was his earliest
rearrest The same rule appled mn
cases where the released prisoner had
both felony and misdemeanor
rearrests, or both sex crime and
non-sex crime rearrests The person
was counted as having a felony
rearrest or a sex crime rearrest regard
less of temporal sequence

The aim of these rules was to count
people, not events The only tables In
the report that do not follow the rule are
tables 41 and 42

First release

All 15 States had first releases, but
they could not be Ident1fied m 1 State
(Oho) They could be Ident ified in
Michigan, but Michigan data on
sentence length did not fit the study's
definition Smee sentence length was
cntical to several statistics calculated
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from data on first releases (for
example, percent of sentence served),
Michigan was excluded from all tables
based on first releases.

Analysis of statutory rape laws

The publication's analysis of statutory
rape laws in the United States benefit
ted greatly from the report "Sexual
Relationships Between Adult Males
and Young Teen Girls: Exploring the
Legal and Social Responses," by
Sharon G. Elstein and Noy Davis,
American Bar Association, Center on
Children and the Law, October 1997

Sampling error

In 1994 State prisons in 15 States
released 302,309 prisoners altogether
A total of 38,624 were sampled for a
recidivism study Results of that study
and information regarding sampling
and other methodological details are
available in the BJS publication Recidi
vism of Prisoners Released in 1994,
NCJ 193427, June 2002.

The 302,309 total released consisted
of 10,546 released sex offenders plus
291,763 released non-sex offenders.
The 38,624 sample consisted of
10,546 released sex offenders plus
28,078 released non-sex offenders.
The number of sex offenders in the
sample was the same as the number in
the 302,309 total because all sex
offenders released in 1994 in the 15
States were selected for the study, not
a sample of them.

Because no sampling was used to
select sex offenders, numbers and
percentages in this report for sex
offenders were not subject to sampling
error However, comparisons in the
report between sex offenders and
non-sex offenders were subject to
sampling error because sampling was
used to select non-sex offenders.
Where sex offenders were compared
to all non-sex offenders released in
1994, sampling error was taken into
account. All differences discussed
were statistically significant at the .05
level.

Not all 10,546 sex offenders in the
sample were used in the report. To be
in the report, the sex offender had to
be male and meet all 4 of the following
criteria:

1 A RAP sheet on the prisoner was
found in the State criminal history
repository.
2. The released prisoner was alive
throughout the entire 3-year followup
period. (This requirement resulted in 21
sex offenders' being excluded.)
3. The prisoner's sentence was greater
than 1 year (missing sentences were
treated as greater than 1 year).
4. The State department of corrections
that released the prisoner in 1994 did
not designate him as any of the follow
ing release types: release to
custody/detainer/warrant, absent
without leave, escape, transfer, admin
istrative release, or release on appeal.

A total of 9,691 released male sex
offenders met the selection criteria.
The number of them released in each
State is shown in the appendix table.

Other methodological details

To help the reader understand the
percentages provided in the report,
both the numerator and denominator
were often given. In most cases, the
reader could then reproduce the
percentages. For example, the report
indicates 38.6% (3,741) of the 9,691
sex offenders were returned to prison.

Appendix table. Number of sex
offenders released from State prisons
in 1994 and number selected for this
report, by State

Sex offenders
released from
prison in 1994

Selected
to be in

State Total this report
Total 10,546 9,691

Arizona 156 122
Californ ia 3,503 3,395
Delaware 53 45
Florida 1,053 965
Illinois 775 710
Maryland 277 243
Michigan 477 444
Minnesota 249 239
New Jersey 449 429
New York 799 692
North Caro lina 508 441
Ohio 824 606
Oregon 452 408
Texas 708 692
Virginia 263 260

Note: "Total released" includes both male and
female sex offenders; "Total selected to be in
this report " includes only male sex offenders.

Using the 3,741 and the 9,691, the
reader could exactly reproduce the
results. However, the reader should be
aware that in a few places, the calcu
lated percentages will differ slightly
from the percentages found in the
report. This is due to rounding. For
example, 43.0%, or 4,163, of the 9,691
sex offenders were rearrested;
however, 4,163 / 9,691 is 42.96%,
which was rounded to 43.0%.

Offense definitions and other methodo
logical details are available in the BJS
publication Recidivism of Prisoners
Released in 1994, NCJ 193427, June
2002.
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Methodology

3-year followup period

For analytic purposes, "3 years" was
defined as 1,096 days from the day of
release from prison Any rearrest,
reconvction, or re-imprisonment occur
ring after 1,096 days from the 1994
release was not included A conviction
after 1,096 days was not counted even
1f It resulted from an arrest within the
period

Separating sex offenders mnto four
types

The report gves statistics for four types
of sex offenders Separating sex offen
ders into the four types was done using
Information In particular, the statute
number for the imprisonment offense,
the literal version of the statute, a
numeric FBI code (called the "NCIC"
code, short for "National Cnme Infor
mation Center") indicating what the
Impnsonment offense was, and mscel
laneous other information - available
In the prison records on the 9,691 men
However, the pnson records obtained
for the study did not always contain all
four pieces of mnformaton on the
imprisonment offense. Moreover, the
available offense information was not
always detailed enough to reliably
distinguish different types of sex
offenders.

The process of sorting sex offenders
into different types involved first creat
Ing the study's definitions of the four
types, and then determining which
State statute numbers, which literal
versions of those statutes, and which
NCIC codes conformed to the defini
tons Each inmate was next classrfied
into one of the types (or possibly into
more than one type, since the four are
not mutually exclusive) depending on
whether the imprisonment offense
Information available on hmm fit the
study's definition

An obstacle to classifying sex offenders
into types was that the labels "rape,"
"sexual assault," "child molestation,"
"statutory rape" were not widely used in

State statutes, and when they were
used they did not always conform to
the study's definitions of them In
deciding which type of sex offender to
classify the prisoner as, importance
was attached not to the label the law
gave to his conviction offense, but to
how well the law's defmnrton of the
offense fit the study's definition of the
type

Sex offenders compared to non-sex
offenders

In 1994, prisons in 15 States released
272,111 pnsoners, representing
two-thirds of all prisoners released in
the United States that year. Among the
272,111 were 262,420 released prison
ers whose imprisonment offense was
not a sex offense Non-sex offenders
include inmates, both male and female,
who were in prison for violent cnmes
(such as murder or robbery), property
cnmes (such as burglary or motor
vehicle theft), drug crimes, and pubhc
order offenses. Like the 9,691 male
sex offenders examined in this report,
all non-sex offenders were serving
prison terms of one year or more in
State prison when they were released
mn 1994.

At various places, this report compares
9,691 released male sex offenders to
262,420 released non-sex offenders
While labeled "non-sex offenders," the
262,420 actually includes a small
number- 87- who are sex offenders
The 87 are all the female sex offenders
released from prisons in the 15 States
in 1994

Ages of molested and allegedly
molested children

Information on the ages of molested
children was needed for two calcula
tons 1) age of the child the released
sex offender was sent to pnson for
molesting, and 2) age of the child alleg
edly molested by the released sex
offender during the 3-year follow-up
period The most frequent source of
both was a sex statute either the sex

statute the offender was 1mpnsoned for
violating, or the statute the released
prisoner was charged wth violating
when he was rearrested for a sex
crime The former was obtained from
the prson records assembled for the
study, the latter, from the assembled
arrest records

None of the sex statutes was found to
apply to a victim of a specific age, for
example, Just to 12-year-olds. But
some were found to apply Just to
children in a certain age range, for
example, under 12, or 13 to 15, or 16
to 17. While specific ages of children
could not be obtained from statutes,
the availab1hty of information on age
ranges at least made It possible to
obtain approximate ages The rule that
was adopted was to record the vIctIm's
(or alleged v1ct1m's) age as the upper
limrt of a statute's age range. To illus
trate, a statute might indicate that the
complainant/victim be "at least 13 but
less than 16 years of age " In that case,
the age of the child was recorded as
15, since the statute mndcated the
upper limit of the age range as any age
"less than 16" As another example, 1f a
statute indicated the complainant/
victim be "under 12 years of age," the
child's age was recorded as 11, as the
phrasing of the age range did not
include 12-year-olds, only those "under
12." Because the victim (or alleged
victim) was always assigned the age of
the oldest person In the age range, the
study made the victims (or alleged
victims) appear older than they actually
were

How m1ssmg data were handled m the
report

In many instances, the data needed to
calculate a statistic were not available
for all 9,691 released sex offenders.
For example, the 9,691 were released
in 15 States, but data needed to deter
mine the number reconvicted were only
available for the 9,085 released in 14 of
the 15. Of the 9,085, 2,180 (24%) were
reconvicted When data were mssing,
the statistic was computed on those
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cases in which the data were available,
but treated both in the tables and in the
text as though it were based on the
total population. For example, "24%" is
the statistic that appears in all tables
and text that give the percent recon
victed; and since 24% of 9,691 is
2,326, the text says that "2,326 of the
9,691 were reconvicted," despite the
fact that the "24%" was actually ob
tained by dividing 2,180 by 9,085. The
text could have been written to say
2,180 of the 9,085 were reconvicted,"
but that wasn't done because introduc
ing a new denominator (9,085) into the
text would have created confusion for
the reader

Missing data on out-of-State rearrests

Because of missing information, the
study was unable to determine how
many inmates released from New York
prisons were rearrested outside of New
York. The study was able to document
how many prisoners released in the
other 14 States were rearrested
outside the State that released them.
Because of incomplete New York data,
the report's recidivism rates are
somewhat deflated.

Missing data on rearrest for a sex
crime

According to arrest records compiled in
the study, 4,163 of the 9,691 released
sex offenders were rearrested for a
new crime of some kind. It was not
always possible to determine from
these records whether the new crime
was a sex crime. For 202 rearrested
prisoners, the arrest record did not
identify the type of crime. For the rest
the record did identify the type but the
offense label was not always specific
enough to distinguish sex crimes from
other crimes. For example, it the label
said "contributing to the delinquency of
a minor," "indeceny," "morals offense,"
"family offense," or "child abuse," the
offense was coded as a non-sex crime
even though, in some unknown
number of cases, it was actually a sex
crime.

According to arrest records, 5.3% of
the 9,691 (517 out of 9,691) released
sex offenders were rearrested for
another sex crime. For the two reasons
described immediately above, 5.3%
was probably an undercount of how
many were rearrested for a sex crime.
How much of an undercount could not
be firmly determined from the data
assembled for the study. However, a
conservative measure of the size of the
undercount was obtained from the
data. The study database included 121
rearrested sex offenders whose arrest
record did not indicate they were
rearrested for a sex crime (the rearrest
was either for a non-sex crime or for an
unknown type of crime) but whose
court record did indicate they were
charged with a sex crime. When the
study calculated the percentage
rearrested for a sex crime, the 121
were not included among the 517 with
a rearrest for a sex crime. Had the 121
been included in the calculation of the
rearrest rate, the total number
rearrested for a sex crime would have
been 638 rather than 517, and the
percentage rearrested for a sex crime
would have been 6.6% rather than
5.3%. This suggests an undercount of
about 1 percentage point.

Texas prisoners classified as "other
type of release"

Texas released 692 male sex offend
ers in 1994, of which 129 were classi
fied as release category "17", defined
as "other type of release." Numerous
data quality checks were run on the
129 and the 64 of them who were
rearrested. The rearrest rate for the
129 was about average for Texas
releases. But numerous anomalies
were found for the 64 who were
rearrested:
1 . The rearrest offense for the 64 was
always missing from their arrest record
2. The date of rearrest for the 64 was
always the same as their release date
3. Virtually all 64 were reconvicted for a
sex crime
4. The sentence length imposed for
their new sex crime was identical to the

sentence they were serving when
released in 1994.

Because of these anomalies, the 129
were excluded from the calculation of
"percent reconvicted for a sex crime."

Counting rules

In this report, rearrest was measured
by counting the number of different
persons who were rearrested at least
once. A released prisoner who was
rearrested several times or had multi
ple rearrest charges filed against him
was counted as only one rearrested
person. The same counting rule
applied to reconviction and the other
recidivism measures.

lf a released prisoner was rearrested
several times, his earliest rearrest was
used to calculate his time-to-rearrest.
The same counting rule applied to
reconviction and recidivism defined as
a new prison sentence.

If a released prisoner had both in-State
and out-of-State rearrests, he was
counted as having an out-of-State
rearrest regardless of whether the
out-of-State rearrest was his earliest
rearrest. The same rule applied in
cases where the released prisoner had
both felony and misdemeanor
rearrests, or both sex crime and
non-sex crime rearrests. The person
was counted as having a felony
rearrest or a sex crime rearrest regard
less of temporal sequence.

The aim of these rules was to count
people, not events. The only tables in
the report that do not follow the rule are
tables 41 and 42.

First release

All 15 States had first releases, but
they could not be identified in 1 State
(Ohio). They could be identified in
Michigan, but Michigan data on
sentence length did not fit the study's
definition. Since sentence length was
critical to several statistics calculated

38 Recidivism of Sex Offenders Released from Prison in 1994



from data on first releases (for
example, percent of sentence served),
MIchIgan was excluded from all tables
based on first releases

Analysis of statutory rape laws

The publication's analysis of statutory
rape laws mn the United States bei'lef1t
ted greatly from the report "Sexual
RelatIonshIps Between Adult Males
and Young Teen Girls. Exploring the
Legal and Social Responses," by
Sharon G Elstemn and Noy Davis,
Amen1can Bar Association, Center on
Children and the Law, October 1997

Sampling error

In 1994 State prisons mn 15 States
released 302,309 prisoners altogether
A total of 38,624 were sampled for a
recdrvsm study. Results of that study
and information regarding sampling
and other methodological details are
available in the BJS publication Recd+
Ism of Prisoners Released m 1994,
NCJ 193427, June 2002.

The 302,309 total released consisted
of 10,546 released sex offenders plus
291,763 released non-sex offenders
The 38,624 sample consisted of
10,546 released sex offenders plus
28,078 released non-sex offenders
The number of sex offenders m the
sample was the same as the number m
the 302,309 total because all sex
offenders released m 1994 m the 15
States were selected for the study, not
a sample of them

Because no sampling was used to
select sex offenders, numbers and
percentages in this report for sex
offenders were not subject to sampling
error However, comparisons m the
report between sex offenders and
non-sex offenders were subject to
sampling error because sampling was
used to select non-sex offenders
Where sex offenders were compared
to all non-sex offenders released tn
1994, sampling error was taken into
account. All differences discussed
were statstcally significant at the 05
level

Not all 10,546 sex offenders in the
sample were used in the report To be
In the report, the sex offender had to
be male and meet all 4 of the following
cnrtena

1 A RAP sheet on the prisoner was
found in the State crmmnal history
repository
2 The released prisoner was alive
throughout the entre 3-year followup
penod (This requirement resulted mn 21
sex offenders' being excluded )
3 The prisoner's sentence was greater
than 1 year (missing sentences were
treated as greater than 1 year).
4 The State department of corrections
that released the pnsoner m 1994 did
not designate him as any of the follow
mg release types. release to
custody/detainer/warrant, absent
without leave, escape, transfer, admin
Istrative release, or release on appeal

A total of 9,691 released male sex
offenders met the selection crrtena
The number of them released m each
State Is shown m the appendix table

Other methodological details

To help the reader understand the
percentages provided m the report,
both the numerator and denominator
were often given In most cases, the
reader could then reproduce the
percentages. For example, the report
indicates 38.6% (3,741) of the 9,691
sex offenders were returned to prison

Appendix table. Number of sex
offenders released from State prisons
in 1994 and number selected for this
report, by State

Sex offenders
released from
prison mn 1994

Selected
to be in

State Total this report
Total 10,546 9,691

Arzona 156 122
Califoma 3,503 3,395
Delaware 53 45
Florida 1,053 965
Illinois 775 710
Maryland 277 243
Michigan 477 444
Minnesota 249 239
NewJersey 449 429
NewYork 799 692
North Carolina 508 441
Ohio 824 606
Oregon 452 408
Texas 708 692
Virginia 263 260
Note "Total released" includes both male and
female sex offenders, "Total selected to be 1n
this report" includes only male sex offenders

Using the 3,741 and the 9,691, the
reader could exactly reproduce the
results. However, the reader should be
aware that ma few places, the calcu
lated percentages will differ slightly
from the percentages found mn the
report Thus is due to rounding For
example, 43 0%, or 4,163, of the 9,691
sex offenders were rearrested,
however, 4,163 / 9,691 Is 42 96%,
which was rounded to 43.0%

Offense definitions and other methodo
logical details are available In the BJS
publication Recdvusm of Prisoners
Released in 1994, NCJ 193427, June
2002
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FIGURE 1
Annual arrest percentage of prisoners released
in 30 states in 2005 after serving a sentence for
rape/sexual assault

Percent of released prisoners arrested
30 -------------------

1 For this report, "sex offenders" refers to released prisoners whose
most serious commitment offense was rape or sexual assault.

Among persons released from state prisons in
2005 across 30 states after serving a sentence
for rape or sexual assault, 8% were arrested

for rape or sexual assault during the 9 years after their
release. Overall, 67% of sex offenders released in 2005
were arrested at least once for any type of crime during
the 9-year follow-up period.'

About 3 in 10 (29%) sex offenders released in 2005
were arrested during their first year after release
(figure I) About 1 in 5 (20%) were arrested during
their fifth year after release, and nearly 1 in 6(16%)
were arrested during their ninth year.

The Bureau of Justice Statistics (BJS) used criminal
history data and prisoner records to analyze the
post-release offending patterns of former prisoners
both within and outside of the state where they were
imprisoned. This is BJS's first recidivism study on sex
offenders with a 9-year follow-up period.

HIGHLIGHTS
Within 9 years of their release from prison in 2005-

• Rape and sexual assault offenders were less likely
than other released prisoners to be arrested, but they
were more likely than other released prisoners to be
arrested for rape or sexual assault.

■ Released sex offenders were more than three times
as likely as other released prisoners to be arrested for
rape or sexual assault (7.7% versus 2.3%).

■ About two-thirds (67%) of released sex offenders were
arrested for any crime, compared to about five-sixths
(84%) of other released prisoners.

■ Half of released sex offenders had a subsequent arrest
that led to a conviction.

■ Released sex offenders accounted for 5% of releases
in 2005 and 16% of arrests for rape or sexual assault
during the 9-year follow-up period.

■ Less than half of released sex offenders were arrested
for any crime within the first 3 years, while more than
two-thirds were arrested within 9 years.

■ Eleven percent of released sex offenders were arrested
at least once for any crime outside the state of release.

■ Among released prisoners who had a prior arrest for a
sex offense but were serving time for an offense other
than a sex offense, 6.7% were subsequently arrested
for rape or sexual assault.

BJS



This study compares released prisoners whose most
serious commitment offense was rape or sexual
assault to all other released prisoners, in terms of
their characteristics and recidivism patterns. It
also compares the characteristics and recidivism
patterns of released sex offenders to those of
released prisoners whose most serious commitment
offense was assault.

Prisoners whose most serious commitment offense
was a violent crime of rape, sexual assault, or assault
(whether aggravated or simple) were involved in a
generally nonfatal attack upon a person, whereas
homicide involves a fatality, and robbery involves
an attack with the aim of taking property. So,
in addition to comparisons with other released
prisoners as a whole, this report examines how
the recidivism patterns of sex offenders compare
to the recidivism patterns of prisoners released
after serving time for a non-sexual assault. (See
Methodology for offense definitions.)

Separate recidivism rates for prisoners released
after serving time for rape or sexual assault against
a child were unavailable because a large number of
prison records did not distinguish between crimes
against children and crimes against adults. Prisoners
released after serving time for rape or sexual assault
against a child are included with all other rape and
sexual assault offenders. Released prisoners whose
most serious commitment offense was a non-violent
sex offense, such as prostitution or pornography, are
included with public-order offenders.

This study was based on a sample of 67,966 released
prisoners who were randomly sampled to represent
the 401,288 state prisoners released in 30 states in
2005. These 30 states were responsible for 77% of all
persons released from state prisons nationwide. (See
map on page 15.) A total of 358,398 male prisoners
and 42,890 female prisoners were released in the
study's 30 states in 2005. These persons may have
been serving time for more than one offense and
were categorized by the offense with the longest
maximum sentence. For instance, prisoners released
after serving time for homicide and rape or sexual
assault were categorized as homicide offenders if the
sentence length for the homicide was longer.

Males accounted for 19,871 (98%) of the
20,195 prisoners released after serving time for
rape or sexual assault in 2005 in the study's 30 states
( table l). This report examines the recidivism rates
of male and female sex offenders separately in tables
10 to 13.

TABLE 1
Characteristics of prisoners released in 30 states in 2005,
by most serious commitment offense

Most serious commitment offense
Rape/ Offense other

All sexual than rape/
Characteristic prisoners assault Assault sexual assault
Sex
Male 89.3% 98.4% 93.0% 88.8%
Female 10.7 1.6 7.0 11.2

Race/Hispanic
origin
White? 39.7% 52.1% 36.1% 39.1%
Black/African
American° 40.1 27.2 38.0 40.8
Hispanic/Latino 17.7 17.2 22.5 17.7
Other" 2.4 3.5 3.4 2.4

Age at release
24 or younger 17.7% 12.3% 19.4% 18.0%
25-29 19.4 15.9 21.3 19.6
30-34 16.0 14.1 17.1 16.1
35-39 15.7 14.0 14.9 15.8
40 or older 31.2 43.8 27.3 30.6

Median 34 yrs. 38 yrs. 32 yrs. 34yrs.
Mean 35.0 38.8 34.0 34.8

Type of prison
release
Conditional 74.1% 67.9% 75.3% 74.4%
Unconditional 25.9 32.1 24.7 25.6

Maximum sentence
length
1-<2years 19.2% 10.5% 12.9% 19.6%
2-<5 years 44.7 34.2 56.3 45.3
5-<10 years 22.1 28.0 20.4 21.8
10 years or more 14.0 27.3 10.4 13.3

Median 36 mos. 60 mos. 36 mos. 36 mos.
Number of prior
arrests per released
prisoner
4or fewer 24.8% 52.4% 25.0% 23.4%
5-9 30.3 26.6 30.2 30.5
10 or more 44.9 21.0 44.8 46.2

Median 9 arsts. 4 arsts. 9 arsts. 9 arsts.
Mean 11.0 6.3 10.8 11.3

At least one prior
arrest for-
Drug offense 70.7% 30.5% 57.9% 72.8%
Property offense 81.3 55.8 78.0 82.6

Number of released
prisoners 401,288 20,195 38,468 381,093
Note: Persons could have been in prison for more than one offense, the most
serious of which is reported. Percentages exclude missing data. Data on
prisoners' age at release were reported for 100% of cases; race/Hispanic origin,
for 99.86%; type of prison release, for 98.19%; and maximum sentence length,
for 99.72%. See appendix table 3 for standard errors.
Excludes persons of Hispanic/Latino origin (e.g., "white" refers to non
Hispanic whites and "black" refers to non-Hispanic blacks).
"Includes Asians, Native Hawaiians, and Other Pacific Islanders; American
Indians and Alaska Natives; and persons of two or more races.
Based on the released prisoners' total maximum sentence length for all
commitment offenses. Study excludes prisoners sentenced to less than
one year.
' Includes arrests for any type of crime prior to the prisoners' date of release
in 2005.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released
in 2005 data collection, 2005-2014.



Sex offenders were more likely than other
released prisoners to receive longer sentences
and to be granted unconditional releases

Rape or sexual assault was the most serious commitment
offense for 5% of the 401,288 prisoners released in
30 states in 2005. (See appendix table 1.) In comparison,
assault was the most serious commitment offense of
10% (38,468) of released prisoners.

The median sentence length among prisoners released
in 30 states in 2005 after serving time for rape or
sexual assault (60 months) was longer than the median
sentence length among all prisoners (36 months)
or prisoners released after serving time for assault
(36 months). Twenty-seven percent of prisoners
released after serving time for rape or sexual assault
were serving a maximum sentence length of 10 years
or more, compared to 10% of prisoners released after
serving time for assault.

Sex offenders were more likely to be given unconditional
releases than other offenders. About 1 in 3(32%) sex
offenders were granted an unconditional release and
not placed on parole, probation, or some other form
of community supervision, compared to about 1 in
4 (26%) offenders overall and 1 in 4 (25%) assault
offenders. Among prisoners who were granted an
unconditional release, 96% were released for an
expiration of sentence, and the remaining 4% were
commutations or other types of unconditional releases
(not shown in tables).

The median age at release for sex offenders was 38

The demographic composition of prisoners released
after serving time for rape or sexual assault differed
from those released after serving time for other offenses.
About half (52%) of sex offenders were white, compared
to 36% of assault offenders and 40% of all offenders.

Criminal-history data were used to measure recidivism outcomes
of former prisoners
This study uses several measures to examine the
post-release offending patterns of former state
prisoners, including new arrests and returns to prison.
The recidivism patterns were examined in terms of post
release arrests for any type of offense and for the same
type of offense for which the former prisoner had been
serving time. These estimates do not include crimes that
were not reported to the police or that did not result in
an arrest.

Prisoners released in 2005 may not have been able
to commit certain types of crimes for a portion of the
9-year period following their release because they were
re-incarcerated. Data on the amount of time that the
prisoners released in 30 states in 2005 spent in prison
or jail during the 9-year follow-up period were not
available for this study. The recidivism estimates include
offenses that the released prisoners were charged with
while incarcerated during the follow-up period.

The cumulative arrest percentage is the percentage of
former prisoners who were arrested at least once during
the follow-up period. For example, the cumulative arrest
percentage for year-3 is the percentage of prisoners
who had at least one arrest during the first, second,
or third years following their release. This report also
examines the cumulative percentage of prisoners who
had a subsequent arrest that led to a court conviction
and the cumulative percentage who returned to prison
following release. Because not all arrests result in a
conviction or reimprisonment, recidivism rates based on
these measures are lower than those based on an arrest.

The annual arrest percentage is the percentage of
released prisoners who were arrested at least once
during a particular year within the follow-up period. The
denominator for each percentage from years 1 through 9 is
the total number of prisoners released in the 30 states
during 2005. The numerator is the number of former
prisoners arrested during the particular year, regardless
of whether they had been arrested during a prior year.

The annual percentage of first arrests is the percentage
of prisoners who had their first arrest following release
during a specific year during the follow-up period. The
denominator for each annual first-arrest percentage
from years 1 through 9 is the total number of prisoners
released in the 30 states in 2005. The numerator is
the number of former prisoners arrested for the first
time during each of those years (i.e., they had not
been arrested during a prior year during the follow-up
period). The sum of the annual first-arrest percentages
during a follow-up period equals the cumulative arrest
percentage for the same period.

The volume ofarrest offenses is the total number of
arrest offenses among the released prisoners during
the follow-up period. A former prisoner may have had
multiple arrests during the follow-up period, and a
single arrest may have involved charges for more than
one crime.

RECIDIVISMOF SEX OFFENDERS RELEASEO FROMSTATE PRISON: A 9-YEAR FOLLOW-UP 2005-14) {1MAY 2019 3



The median age at the time of release was older for
sex offenders (age 38) than for all released prisoners
(age 34) and for assault offenders (age 34). Forty-four
percent of sex offenders were age 40 or older at release,
compared to 27% of assault offenders and 31 % of all
offenders.

About half of sex offenders had 5 or more prior
arrests and about a third had at least 1 prior
drug arrest

About half (52%) of prisoners released after serving a
sentence for rape or sexual assault had four or fewer
arrests for any type of crime in their criminal history
prior to their release in 2005, and about half (48%) had
five or more prior arrests. On average, sex offenders had
fewer prior arrests in their criminal history than assault
offenders. The median number of prior arrests among
sex offenders was four, compared to nine for assault
offenders. Prior to their release, 31 % of sex offenders
had been arrested at least once for a drug offense and
56% for a property offense.

Sex offenders were less likely than other released
prisoners to be arrested during the 9 years
following release

An estimated 83% of the 401,288 prisoners released in
30 states in 2005 were arrested for a new crime within
9 years of release ( tab le 2).The percentage of released
prisoners arrested within 9 years for any type ofcrime
after serving time for rape or sexual assault was 67%.
That was higher than for prisoners released after serving
time for homicide (60%) and lower than for prisoners
released after serving time for robbery (84%) or assault
(83%). Sex offenders (67%) were also less likely to be
arrested following release than prisoners released
after serving time for property (88%), drug (84%), or
public-order (82%) offenses. Among released prisoners
who were arrested during the 9-year follow-up period,
96% of sex offenders and 99% of all offenders were
arrested for an offense other than a probation or parole
violation (not shown in tables).

Among all 401,288 prisoners released in 30 states in
2005, 381,093 (95%) were serving time for offenses
other than rape or sexual assault (i.e., their most
serious commitment offense was not a violent sex
offense). An estimated 84% ofprisoners released after
serving time for an offense other than rape or sexual
assault were arrested for any type of offense during the
9-year follow-up period.

TABLE 2
Percent of prisoners released in 30 states in 2005 who were arrested within 9 years following release, by most
serious commitment offense and types of post-release arrest charges

Post-release arrest offense
Violent

Most serious Total Rape/sexual
commitment offense Any offense violent? Homicide assault Robbery Assault Property Drug Public order
All prisoners 83.3% 39.1% 1.2% 2.6% 7.8% 31.3% 48.0% 48.0% 68.4%

Violent 78.1% 43.4% 1.4% 4.0% 9.2% 34.1% 39.6% 36.7% 65.0%
Homicide 60.0 29.5 2.7 1.9 4.3 23.1 24.4 26.1 45.8
Rape/sexual assault 66.9 28.1 0.2 7.7 3.8 18.7 24.2 18.5 58.9
Robbery 84.1 47.2 1.5 3.4 16.8 34.3 47.7 45.3 67.1
Assault 82.9 50.7 1.4 2.8 7.7 44.2 44.3 43.2 69.6

Property 87.8% 40.3% 1.0% 2.5% 9.1% 31.9% 63.5% 48.4% 72.4%
Drug 83.7% 34.0% 1.1% 1.6% 5.8% 28.0% 42.4% 60.4% 66.9%
Public order 81.8% 39.8% 1.3% 2.4% 6.7% 32.5% 42.5% 38.8% 70.1%
Rape/sexual assault 66.9% 28.1% 0.2% 7.7% 3.8% 18.7% 24.2% 18.5% 58.9%
Offense other than rapel

84.1%t 39.6%t 1.2% t 2.3% t 8.0% t 31.9% t 49.2% t 49.6%t 68.9% tsexual assault
Note: The numerator for each percentage is the number of persons arrested for that offense during the 9-year follow-up period, and the denominator
is the number released after serving time for each type of commitment offense. Persons could have been in prison for more than one offense, the
most serious of which is reported. Details may not sum to totals because a person may be arrested more than once for different types of offenses and
each arrest may involve more than one offense. See appendix table 4 for standard errors.
*Comparison group.
tDifference with comparison group (rape/sexual assault) is significant at the 95% confidence level.
Includes other miscellaneous violent offenses that are not shown separately.
"Includes the 381,093 prisoners whose most serious commitment offense was an offense other than rape or sexual assault.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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Sex offenders were three times as likely as other
offenders to be arrested for rape or sexual assault
during the 9 years following release

Among all prisoners released across 30 states in 2005,
2.6% were arrested for rape or sexual assault during
the 9-year follow-up period. Among prisoners released
after serving time for rape or sexual assault, 7.7% were
arrested for rape or sexual assault within 9 years of
release. Prisoners released after serving time for rape or
sexual assault (7.7%) were more than twice as likely to
be arrested for rape or sexual assault during the 9-year
follow-up period than prisoners released after serving
time for robbery (3.4%), assault (2.8%), or homicide
(1.9%). Overall, prisoners released after serving time
for rape or sexual assault (7.7%) were more than three
times as likely as other released prisoners (2.3%) to be
arrested for rape or sexual assault during the 9 years
following release.

Sex offenders were more likely to be arrested for an
assault or a drug, property, or public-order offense
than for rape or sexual assault during the 9 years
after release. During the 9-year follow-up period,
approximately 1 in 5(19%) sex offenders were arrested
at least once for assault, 1 in 4 (24%) were arrested for
a property offense, and 1 in 5 (18%) were arrested for
a drug offense, while 1 in 13(7.7%) were arrested for a
rape or sexual assault. The majority (59%) of prisoners
released after serving time for rape or sexual assault
were arrested for a public-order offense within 9 years.

In addition to the 20,195 prisoners released in 30 states
in 2005 after serving time for rape or sexual assault,
other prisoners released that year had prior arrests for
rape or sexual assault in their criminal-history records.

Of the 381,093 prisoners released in 2005 after serving
time for offenses other than rape or sexual assault,
25,948 (6.5%) had been arrested at least once for rape
or sexual assault in their criminal history prior to being
released in 2005 (not shown in tables).

Among the 25,948 prisoners released in 2005 whose
most serious commitment offense was not rape or
sexual assault but who had at least one prior arrest
for rape or sexual assault, 6.7% were arrested for rape
or sexual assault during the 9 years following release
(not shown in tables). Of those prisoners released after
serving time for offenses other than rape or sexual
assault who had no prior arrests for rape or sexual
assault, 2.0% were arrested for rape or sexual assault
during the 9-year follow-up period.

Overall, a combined total of 46,144 prisoners released
in 2005 either had been serving time for rape or sexual
assault (20,195) or had been serving time for another
type offense but had previously been arrested for rape
or sexual assault (25,948). Of these 46,144 released
prisoners, 7.2% were arrested for rape or sexual assault
during the 9 years following release.

18% of sex offenders were arrested for the first
time during years 4 through 9 after release

The cumulative arrest percentage among released sex
offenders increased 18 percentage points when the
follow-up period was extended from 3 to 9 years. About
half (49%) of prisoners released after serving time for
rape or sexual assault were arrested within 3 years,
while 62% were arrested within 6 years (table 3). By
the end of the 9-year follow-up period, the percentage

TABLE 3
Cumulative percent of prisoners released in 30 states in 2005 who were arrested following release, by year
following release and most serious commitment offense

Most serious commitment offense
Offense other than

All prisoners Rape/sexual assault Assault rape/sexual assault
Year after Year of Cumulative arrest Year of Cumulative arrest Year of Cumulative arrest Year of Cumulative arrest
release first arrest percentage first arrest percentage first arrest percentage first arrest percentage
1 43.8% 43.8% 29.0% 29.0% 43.2% 43.2% 44.5% 44.5%
2 16.2 60.0 12.9 41.9 16.2 59.4 16.4 60.9
3 8.3 68.3 7.0 48.9 8.5 67.9 8.4 69.3
4 5.1 73.4 4.9 53.8 5.6 73.5 5.2 74.4
5 3.5 76.9 4.4 58.2 4.1 77.5 3.5 77.9
6 2.3 79.3 3.6 61.8 2.1 79.6 2.3 80.2
7 1.7 80.9 2.0 63.8 1.5 81.2 1.7 81.8
8 1.3 82.3 1.9 65.7 1.1 82.3 1.3 83.1
9 1.0 83.3 1.2 66.9 0.7 82.9 1.0 84.1
Note: Persons could have been in prison for more than one offense, the most serious of which is reported. See appendix table 5 for standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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of sex offenders arrested after release had increased to
67%. Released sex offenders were less likely (49%) than
other released prisoners (69%) to be arrested within 3
years but more likely to be arrested for the first time in
years 4 through 9(18% versus 15%).

Among prisoners released after serving time for rape
or sexual assault who were arrested during the 9-year
follow-up period, 63% were arrested for the first time
during the first 2 years. Among prisoners released after
serving time for an offense other than rape or sexual
assault who were arrested during the 9-year follow-up
period, 72% were arrested for the first time during the
first 2 years (not shown in tables).

Sex offenders had a lower cumulative arrest percentage
than assault offenders. During year-1, 29% of
sex offenders were arrested, compared to 43% of
assault offenders. By the end ofyear-9, 67% of sex
offenders had been arrested, compared to 83% of
assault offenders.

As with released prisoners as a whole, the longer sex
offenders went without being arrested after release, the
less likely they were to be arrested during the 9-year
follow-up period. While 13% of sex offenders were
arrested following release for the first time in year-2,
that constituted 18% of the 71 % who were not arrested
in year-1 (not shown in tables). For those not arrested
by the end of year-2, 12% were arrested by the end of
year-3. Nine percent of those not arrested in years 1
through 5 were arrested in year-6. In year-9, 4% of the
released sex offenders who went 8 years without an
arrest were arrested.

Half of prisoners released after serving time for
rape or sexual assault had an arrest within 9 years
that led to a conviction

This study also examines the percentage of prisoners
who had an arrest during the 9 years following release
that resulted in a conviction. This measure was
based on prisoners released from the 29 states in the
study (all but Louisiana) that had the necessary data.
(SeeMethodology.)

Sex offenders were less likely than all prisoners released
in 2005 to have had a new arrest that resulted in a
conviction after release. During the first 3 years after
release, 28% ofprisoners released after serving time
for rape or sexual assault had a new arrest that led to a
conviction, compared to 49% ofall prisoners (table 4).
At the end of the 9-year follow-up period, 50% of
prisoners released after serving time for rape or sexual
assault had a new arrest that led to a conviction,
compared to 69% of all prisoners.

The percentage of sex offenders who had an arrest that
led to a conviction within 9 years of release (50%) was
about three-quarters of the percentage of sex offenders
who were arrested within 9 years of release (67%).

TABLE 4
Cumulative arrest percentage of prisoners released
in 29 states in 2005 after serving a sentence for rape/
sexual assault or assault who had an arrest that led to a
conviction after release

Most serious commitment offense
All Rape/sexual

Year after release prisoners assault Assault
1 25.4% 12.8% 22.4%
2 39.6 22.3 37.7
3 49.0 28.4 46.4
4 55.3 34.2 53.5
5 59.8 38.5 58.3
6 63.1 42.2 62.1
7 65.7 45.2 65.1
8 67.8 48.1 67.7
9 69.2 49.6 68.8
Note: Estimates based on time from release to first arrest that led to a
conviction among prisoners released in 29 of the study's 30 states
(all but Louisiana). Persons could have been in prison for more than one
offense, the most serious of which is reported. See appendix table 6
for standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.
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Younger sex offenders were more likely than
older sex offenders to be arrested for another sex
offense post-release

Overall, 4.4% of sex offenders were arrested for another
sex offense within 3 years following release (table 5).
After 9 years following release, the percentage rose to
7.7%. Younger sex offenders (those age 24 or younger
at the time of release) were more likely to be arrested
for rape or sexual assault following release than older
sex offenders (age 40 or older at the time of release).

Nearly 10% (9.4%) of sex offenders age 24 or younger
at the time of their release were arrested for rape or
sexual assault within 3 years of release, compared to
3.0% of those age 40 or older (figure 2) About half
of those age 24 or younger who were arrested within
3 years of release for rape or sexual assault were
arrested in year-2 alone (4.6%). Overall, within 9
years of release, sex offenders age 24 or younger were
twice as likely to be arrested for rape or sexual assault
(11.8%) as sex offenders age 40 or older (5.9%).

FIGURE 2
Cumulative percent of prisoners released in 30 states
in 2005 after serving a sentence for rape/sexual assault
who were arrested for rape/sexual assault after release,
by age and year after release

Percent of released prisoners
14

12
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8
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4

2

1st 2nd 3rd 4th 5th 6th 7th 8th 9th
Year after release

Note: Age groups are based on prisoners' age at time of release after
serving a sentence for rape or sexual assault. See table 5 for estimates
and appendix table 7 for standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

TABLE 5
Cumulative percent of prisoners released in 30 states in 2005 after serving a sentence for rape/sexual assault who
were arrested for rape/sexual assault after release, by age and year after release
Most serious
commitment offense Year 1 Year 2 Year3 Year4 Year 5 Year6 Year 7 Year 8 Year9
All prisoners 0.5% 0.9% 1.2% 1.5% 1.8% 2.0% 2.2% 2.4% 2.6%

Prisoners released after
serving a sentence for
rape/sexual assault 1.9 3.5 4.4 5.1 5.9 6.3 6.9 7.6 7.7%
Age at release
24 or younger 2.5 7.1 9.4 9.7 10.3 10.5 11.2 11.7 11.8
25-39 2.8 3.8 4.3 4.9 6.3 6.8 7.5 8.2 8.4
40orolder 0.8 2.2 3.0 3.9 4.2 4.5 5.0 5.8 5.9

Race/Hispanic origin
White? 1.6 2.6 3.2 3.9 4.6 5.1 5.5 5.8 6.2
Black/African American 1.7 4.4 4.6 6.0 6.5 6.8 7.7 9.7 9.7
Hispanic/Latino 3.3 4.9 7.5 7.5 8.1 8.1 8.6 8.6 8.6
Other" 1.0 2.6 3.8 4.1 4.5 4.7 6.7 6.7 6.9

Note: Persons could have been in prison for more than one offense, the most serious of which is reported. Data on prisoners' sex and age at release were
known for 100% of cases, and race/Hispanic origin was known for 99.86%. See appendix table 7 for standard errors.
Excludes persons of Hispanic/Latino origin (e.g., "white" refers to non-Hispanic whites and "black" refers to non-Hispanic blacks).
Includes Asians, Native Hawaiians, and Other Pacific Islanders; American Indians and Alaska Natives; and persons of two or more races.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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Measuring recidivism as a return to prison
In addition to arrests, returns to prison are another
measure that can be used when studying prisoner
recidivism. The Bureau of Justice Statistics (BJS) relies
on a combination of criminal-history records from the
Federal Bureau of Investigation and state repositories,
along with prisoner records obtained from state
departments of corrections through the National
Corrections Reporting Program (NCRP), to estimate the
percentage of released state prisoners who returned
to prison.

BJS published a report in 2014 on state prisoners
released in 2005 that used a 5-year follow-up period to
examine offending patterns based on other recidivating
events, including a conviction and return to prison.2 The
return-to-prison analysis for that report was based on
prisoners released from the 23 states that could provide
the necessary data. (See Methodology.) BJS used the
annual 2005-10 NCRP files to supplement the criminal
history records with information on released prisoners
who returned to prison for a probation or parole
violation or a sentence for a new crime.

When BJS extended the follow-up period from
5 to 9 years, only 17 states could provide the

2 Recidivism ofPrisoners Released in 30 States in 2005: Patterns
from 2005 to 2010, NCJ 244205, BJS web, April 2014.

prison-admission data needed to identify returns to
prison for the entire time frame. As a result, this report
provides return-to-prison rates for only the first 5 years
following release for the prisoners released in the
23 states with the necessary data. The 5-year return-to
prison rates of released sex offenders were not included
in prior reports on prisoners released in 2005.

Prisoners released after serving time for rape or sexual
assault had a lower 5-year return-to-prison rate than
released prisoners overall. Among prisoners serving
time for rape or sexual assault who were released in
2005 in the 23 states with available data on returns
to prison, 35% had a parole or probation violation or
an arrest for a new offense that led to imprisonment
within 3 years, while 40% had one within 5 years. In
comparison, 55% of all prisoners released in 2005 had
a parole or probation violation or an arrest for a new
offense that led to imprisonment within 5 years.

Due to limitations with the prison-admission data used
for this study, it is not possible to distinguish between
returns to prison for parole or probation violations and
returns to prison for sentences for new crimes. It is also
not possible to determine how many of the returns to
prison were for rape or sexual assault (or other types
of crimes).

9 years following release (not shown in tables). Of the
released sex offenders arrested for a new crime during
the 9-year follow-up period, 17% had been arrested
out-of-state and 83% had been arrested only within the
state that released them (not shown in tables).
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Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

Note: Persons could have been in prison for more than one offense,
the most serious of which is reported. See appendix table 8 for
standard errors.
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TABLE 6
Cumulative percent of prisoners released in 30 states
in 2005 after serving a sentence for rape/sexual
assault or assault who were arrested outside the state
of release, by year after release

Most serious commitment offense
Rape/sexual
assault Assault

Five percent of prisoners released after serving time
for rape or sexual assault were arrested outside of the
state that released them, for any type of crime, during
the first 3 years after release (table 6). During years
4 through 9, the out-of-state cumulative arrest rate
increased to 11%. Among prisoners released after
serving time for assault, 8% were arrested in another
state within 3 years and 17% were arrested within
9 years. Fewer than 1% of sex offenders were arrested
in another state for rape or sexual assault during the
RECIDIVISM Of SEK OFFENDERSEL EASED FROM STATE PRISOM: A 9-YEAR £0L.0W-JP/2005- 14) /MAY 2019

11 % of prisoners released after serving time for
rape or sexual assault were arrested at least once
outside the state that released them

Within 3 years of release, sex offenders with 10 or more
prior arrests for any crime (5.7%) were not statistically
significantly more likely to be arrested for rape or
sexual assault than those with 5 to 9 prior arrests
(4.5%) and those with 4 or fewer prior arrests (3.7%)
(not shown in tables). Within 9 years of release, sex
offenders with 10 or more prior arrests for any crime
(10.4%) were not statistically significantly more likely
to be arrested for rape or sexual assault than those with
5 to 9 prior arrests (8.3%) and those with 4 or fewer
prior arrests (6.4%) (not shown in tables).



Annual arrest percentages among sex offenders in year-9. Roughly a third (33%) of sex offenders ages
declined during the 9 years following their release 25 to 39 were arrested during their first year after

Overall, 84% of sex offenders who were age 24 or
release, compared to about a sixth (17.5%) during their
ninth year.

younger at release were arrested for any type of crime
within 9 years after release, compared to 72% of those Thirty-five percent of sex offenders who were Hispanic
ages 25 to 39 and 57% of those age 40 or older table 7• were arrested in year-1, while the annual arrest rate
Twenty-nine percent of all sex offenders were arrested declined by more than two-thirds to 11 % in year-9.
during their first year after release, compared to This decrease was larger than the decrease between
16% during their ninth year. Among sex offenders years 1 and 9 for sex offenders who were white ( from
who were age 24 or younger at release, the annual 24% to 13%) or who were black (from 35% to 26%).
arrest percentage declined from 43% in year-1 to 19%

TABLE 7
Annual arrest percentage of prisoners released in 30 states in 2005 after serving a sentence for rape/sexual assault
or assault, by prisoner characteristics

Number of
released Total arrested

Characteristic prisoners within 9 years Year 1 Year 2 Year 3 Year4 Year 5 Year6 Year 7 Year 8 Year9
All prisoners 401,288 83.3% 43.8% 37.6% 34.2% 31.9% 30.0% 27.9% 27.2% 25.9% 24.0%

Prisoners released after
serving a sentence for
rape/sexual assault 20,195 66.9% 29.0% 26.6% 24.2% 19.3% 20.2% 19.5% 17.6% 17.3% 16.1%
Age at release
24 or younger 2,486 83.8 42.9 37.5 29.7 21.2 26.9 21.9 25.5 27.5 18.7
25-39 8,867 72.0 32.7 30.4 27.5 21.7 23.1 22.5 19.3 17.5 17.5
40 or older 8,842 57.1 21.3 19.7 19.2 16.3 15.3 15.7 13.7 14.3 14.0

Race/Hispanic origin
White? 10,499 61.3 23.8 22.0 20.1 16.7 16.4 17.2 14.0 15.9 12.8
Black/African American° 5,482 78.6 35.0 34.1 30.1 24.8 27.4 21.6 26.0 25.3 25.7
Hispanic/Latino 3,459 64.9 34.9 26.6 27.1 16.4 20.9 22.4 15.1 9.2 11.2
Other"" 713 66.9 25.4 31.7 19.7 24.3 11.6 17.2 13.6 11.5 9.8

Prisoners released after
serving a sentence for assault 38,468 82.9% 43.2% 38.1% 34.0% 32.4% 31.3% 29.0% 29.0% 28.4% 24.8%
Age at release
24 or younger 7,468 87.3 50.9 43.5 35.4 31.0 35.5 29.1 25.8 29.1 27.4
25-39 20,511 85.2 44.1 39.1 36.1 33.8 32.2 30.0 32.1 30.8 26.7
40 or older 10,489 75.4 35.9 32.4 28.9 30.7 26.5 27.1 25.3 23.4 19.2

Race/Hispanic origin
White? 13,841 80.3 38.8 34.5 32.5 29.7 30.9 29.7 27.5 26.6 23.1
Black/African American% 14,562 86.4 45.2 41.4 35.7 35.0 31.2 30.3 29.9 28.9 25.6
Hispanic/Latino 8,629 80.6 46.0 37.5 32.8 33.0 31.7 24.9 28.8 28.7 25.4
Other"" 1,312 85.0 47.0 44.6 34.6 29.5 34.0 32.6 33.1 37.6 24.8

Note: Persons could have been in prison for more than one offense, the most serious of which is reported. Percentages exclude missing data. Data on
prisoners' age at release were reported for 100% of cases, and race/Hispanic origin was known for 99.86%. See appendix table 9 for standard errors.
Eludes persons of Hispanic/Latino origin (e.g., "white" refers to non-Hispanic whites and "black" refers to non-Hispanic blacks).
Includes Asians, Native Hawaiians, and Other Pacific Islanders; American Indians and Alaska Natives; and persons of two or more races.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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During the first year following release, 7% of sex
offenders were arrested for a violent offense, 6% for
a property offense, 4% for a drug offense, and 23%
for a public-order offense (table 8). During the ninth
year, these percentages fell to 3% each for a violent,
property, or drug offense, and 13% for a public-order
offense. During the 9 years after release, 28% of
prisoners released after serving time for rape or sexual

assault were arrested for a violent crime at least once,
compared to 59% arrested for a public-order crime,
24% for a property crime, and 18% for a drug crime.
Sex offenders were arrested for a violent offense less
often than assault offenders during each year after
release. This pattern was also observed for arrests for
property, drug, and public-order offenses.

TABLE 8
Annual arrest percentage of prisoners released in 30 states in 2005 after serving a sentence for rape/sexual assault
or assault, by types of post-release arrest offenses
Most serious commitment
offense and type of post-release Total arrested
arrest offense within 9 years Year 1 Year 2 Year 3 Year4 Year 5 Year 6 Year 7 Year 8 Year 9
Commitment offense: Rape
or sexual assault
Post-release arrest offense

Violent 28.1% 6.6% 6.4% 5.3% 5.4% 5.3% 3.7% 4.1% 3.0% 2.6%
Property 24.2 5.7 5.7 4.7 4.0 4.7 3.8 4.2 4.5 3.1
Drug 18.5 4.2 4.5 3.8 1.9 3.3 3.0 3.1 3.1 3.3
Public order 58.9 23.4 20.9 19.5 15.3 14.7 14.7 13.9 13.4 13.0

Commitment offense: Assault
Post-release arrest offense

Violent 50.7% 12.9% 13.1% 10.4% 11.1% 11.6% 8.1% 8.6% 8.6% 7.5%
Property 44.3 12.5 10.7 11.1 8.8 7.9 8.0 8.7 8.9 8.3
Drug 43.2 11.5 12.1 7.8 9.2 8.7 8.1 8.7 9.0 8.0
Public order 69.6 30.9 25.1 23.2 22.4 20.0 19.3 19.2 19.6 16.3

Note: Persons could have been in prison for more than one offense, the most serious ofwhich is reported. See appendix table 1 0 for standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

«EI0IV\SM Of SEK OFFENDERS REL.EASED FROMSATE PRIOM. A 9-YEAR £OLLJW-0P 2005- 14/ [MA/ 2019 10



Prisoners released after serving time for rape or
sexual assault accounted for 16% of arrests for
rape or sexual assault during the follow-up period

Prisoners released in 30 states in 2005 were arrested
an estimated 2 million times during the 9 years after
release. An arrest may involve charges for more than
one offense. For instance, one arrest could include
charges for a violent crime and a drug crime. These
arrests included an estimated 2.9 million different
types of offenses (table 9).

The majority of arrests for a specific type of crime did
not involve those who had been in prison for the same
type of offense. During the 9-year follow-up period,
prisoners released after serving time for rape or sexual
assault made up 16% of the approximately 12,000

arrests for rape or sexual assault that occurred among
all prisoners released in 2005 in the study's 30 states.
Prisoners released after serving time for other offenses
accounted for the remaining 84% of the arrests for
rape or sexual assault during the 9-year follow-up
period. Although sex offenders accounted for 16% of
the post-release arrests for rape or sexual assault, they
represented 5% of all those released from prison in
30 states in 2005. (See appendix table 1.)

During the 9 years after release, prisoners released
after serving time for assault made up 15% of the
232,000 arrests for assault, and prisoners released
after serving time for other offenses accounted for
the remaining 85% of the assault arrests. Prisoners
released after serving time for assault accounted for
10% of all released prisoners.

TABLE 9
Types of offenses for which prisoners were arrested within 9 years following release in 30 states in 2005, by most
serious commitment offense

Most serious commitmentoffense
Number of Violent
post-release Rape/sexual Other Public

Post-release arrestoffense arrest offenses Total Homicide assault Robbery Assault violent Property Drug order
Any offense 2,900,000 100% 0.9% 2.8% 6.6% 9.8% 1.9% 35.1% 31.8% 11.2%

Violent
Total 347,000 100% 1.3% 3.3% 8.8% 14.2% 2.8% 30.0% 26.5% 13.2%
Homicide 5,000 100% 4.5 1.2 8.2 10.6 5.4 27.6 28.1 14.5
Rape/sexual
assault 12,000 100% 1.4 15.6 10.4 10.1 3.0 27.7 19.9 11.9
Robbery 40,000 100% 1.0 2.2 16.3 9.4 1.8 35.1 23.8 10.4
Assault 232,000 100% 1.3 2.7 7.5 15.5 2.6 29.9 27.1 13.6

Property 688,000 100% 0.7% 1.8% 7.0% 7.4% 1.5% 47.0% 24.6% 10.0%
Drug 673,000 100% 0.8% 1.5% 5.7% 7.7% 1.1% 29.4% 44.6% 9.2%
Public order 1,193,000 100% 1.0% 3.9% 6.1% 11.1% 2.3% 33.0% 30.3% 12.3%

Percent of all released
prisoners 100% 1.9% 5.0% 7.2% 9.6% 2.1% 29.7% 31.9% 12.7%
Note: An arrest may involve charges for more than one type of offense. Each unique offense category included in an arrest is counted once. There
were an estimated 1,990,000 post-release arrests of the 401,288 prisoners released in 30 states in 2005, and these included approximately 2,900,000
different offenses. Persons could have been in prison for more than one offense, the most serious of which is reported. Number of post-release arrest
offenses for each sub-category was rounded to the nearest 1,000. See appendix table 11 for standard errors.
Includes other miscellaneous violent offenses, not shown separately.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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Almost 6% of male prisoners released in
30 states in 2005 were serving time for
rape or sexual assault

Rape or sexual assault was the most serious
commitment offense for 5.5% (19,871) of the
358,398 male prisoners released in 30 states in
2005 (table 10). The median age at the time of
release in 2005 was older for male sex offenders
(age 38) than for all male prisoners released
in the 30 states (age 34) and male assault
offenders (age 32). Forty-four percent ofmale
sex offenders were age 40 or older at release,
compared to 27% ofmale assault offenders and
31% of all male offenders.

TABLE 10
Characteristics of male prisoners released in 30 states in 2005,
by most serious commitment offense

Most serious
commitment offense Offense other

All male Rape/sexual than rape/
Characteristic prisoners assault Assault sexual assault
Total 100% 100% 100% 100%

Race/Hispanic origin
White° 38.4% 51.7% 36.1% 37.6%
Black/African American? 40.9 27.4 37.2 41.7
Hispanic/Latino 18.4 17.3 23.2 18.4
Other"" 2.4 3.6 3.4 2.3
Age at release
24 or younger 18.3% 12.3% 19.6% 18.7%
25-29 19.7 15.9 21.7 20.0
30-34 15.9 14.0 17.1 16.0
35-39 15.2 13.9 14.7 15.3
40 or older 30.8 44.0 26.9 30.1

Median 34yrs. 38 yrs. 32 yrs. 34yrs.
Mean 34.9 38.9 34.0 34.6

Type of prison release
Conditional 74.3% 68.0% 76.0% 74.7%
Unconditional 25.7 32.0 24.0 25.3
Maximum sentence
length
1-<2 years 18.1% 10.4% 12.4% 18.6%
2-<5years 44.6 34.4 56.4 45.2
5-<10years 22.5 27.8 20.5 22.2
10 years or more 14.7 27.4 10.7 14.0

Median 39 mos. 60 mos. 36 mos. 36 mos.
Number of prior arrests per
released prisoner
4orfewer 24.5% 52.0% 24.2% 22.8%
5-9 30.4 26.8 30.2 30.6
l0ormore 45.2 21.2 45.6 46.6

Median 9 arsts. 4 arsts. 9 arsts. 9 arsts.
Mean 11.0 6.4 10.9 11.3
At least one prior
arrest for-
Drug offense 70.5% 30.6% 58.5% 72.9%
Property offense 81.2 56.1 78.6 82.7
Number of released
prisoners 358,398 19,871 35,771 338,527
Note: Persons could have been in prison for more than one offense, the most serious
of which is reported. Percentages exclude missing data. Data on male prisoners' age at
release were reported for 100% of cases; race/Hispanic origin, for 99.85%; type of prison
release, for 98.21%; and maximum sentence length, for 99.72%. See appendix table 12
for standard errors.
Excludes persons of Hispanic/Latino origin (e.g., "white" refers to non-Hispanic whites
and "black" refers to non-Hispanic blacks).
Includes Asians, Native Hawaiians, and Other Pacific Islanders; American Indians and
Alaska Natives; and persons of two or more races.
Based on the released prisoners' total maximum sentence length for all commitment
offenses. Study excludes prisoners sentenced to less than one year.
' Includes arrests for any type of crime prior to the prisoners' date of release in 2005.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data
collection, 2005-2014.
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Fewer than 1 % of female prisoners released in
30 states in 2005 were serving time for rape or
sexual assault

Fewer than 1 % (324) of the 42,890 female prisoners
released in 30 states in 2005 were serving time for
rape or sexual assault table I1». The median age at
release for female sex offenders was 34, four years
younger than the median age for male sex offenders.
The median maximum sentence length for female
sex offenders was 5 years, the same as for male sex
offenders. Seventy-six percent of female sex offenders
were white, compared to 52% of male sex offenders.

On average, female sex offenders had fewer prior
arrests in their criminal history than male sex
offenders. The median number of prior arrests among
male sex offenders was four, compared to two for
female sex offenders.

Nearly 8 in 10 (79%) female sex offenders had fewer
than five arrests for any type of crime prior to their
release in 2005, compared to about half (52%) of male
sex offenders.

TABLE 11
Characteristics of female prisoners released in
30 states in 2005, by most serious commitment offense

Most serious
commitment offense

All female Rape/sexual
Characteristic prisoners assault Assault

Total 100% 100% 100%
Race/Hispanic origin

White° 51.0% 75.9% 35.5%
Black/African American° 33.9 14.3 47.9
Hispanic/Latino 12.3 8.6 13.0
Other@ 2.9 1.2 3.6

Age at release
24 or younger 12.0% 15.0% 17.2%
25-29 16.6 15.9 16.0
30-34 17.1 20.1 17.4
35-39 19.7 16.1 17.6
40or older 34.6 32.8 31.8

Median 36 yrs. 34 yrs. 35 yrs.
Mean 36.0 35.7 34.8

Type of prison release
Conditional 71.9% 62.7% 66.8%
Unconditional 28.1 37.3 33.2

Maximum sentence
length
1-<2years 27.8% 17.8% 19.8%
2-<5years 45.8 21.6 55.2
5-<10years 18.3 36.6 18.3
10 years or more 8.1 24.0 6.7

Median 36 mos. 60 mos. 36 mos.
Number of prior arrests per
released prisoner
4orfewer 28.0% 78.9% 35.5%
5-9 29.3 12.6 30.7
lOormore 42.7 8.5 33.8

Median 8 arsts. 2 arsts. 6 arsts.
Mean 10.8 3.8 9.0

At least one prior
arrest for-
Drug offense 72.0% 27.4% 49.8%
Property offense 81.8 36.4 69.8

Number of released prisoners 42,890 324 2,697
Note: Persons could have been in prison for more than one offense, the
most serious ofwhich is reported. Percentages exclude missing data. Data
on female prisoners' age at release were reported for 100% of cases; race/
Hispanic origin, for 99.97%; and maximum sentence length, for 99.68%.
See appendix table 13 for standard errors.
Ecludes persons of Hispanic/Latino origin (e.g., "white" refers to non
Hispanic whites and "black" refers to non-Hispanic blacks).
"Includes Asians, Native Hawaiians, and Other Pacific Islanders; American
Indians and Alaska Natives; and persons of two or more races.
'Based on the released prisoners' total maximum sentence length for all
commitment offenses. Study excludes prisoners sentenced to less than
one year.
' Includes arrests for any type of crime prior to the prisoners' date of
release in 2005.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released
in 2005 data collection, 2005-2014.
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67% of male prisoners released after serving
time for rape or sexual assault were arrested
within 9 years

About half (49%) ofmale prisoners released after
serving time for rape or sexual assault were arrested
for any type of crime within 3 years, while 62% were
arrested within 6 years (table 12). By the end of the
9-year follow-up period, the percentage ofmale sex
offenders arrested after release had increased to 67%.
At the end of the 9-year follow-up period, male sex
offenders had a lower cumulative arrest percentage
than all male prisoners (84%).

Four percent ofmale prisoners released after serving
time for rape or sexual assault were arrested for rape or
sexual assault within 3 years, while 8% were arrested
for rape or sexual assault within 9 years (appendix
table 18). Additional recidivism statistics on male sex
offenders are available in appendix tables 16 to 22.

Among the 324 females released from state prisons
after serving time for rape or sexual assault in 30
states in 2005, an estimated 29% were arrested for
any type of crime at least once during the first year
after release (table 13). Forty percent were arrested
within 3 years of their release, while 50% were arrested
within 6 years. By the end of the 9-year follow-up
period, 54% of female sex offenders had been arrested
after release. Female sex offenders had a lower 9-year
cumulative arrest percentage than all female prisoners
(77%). The sample of female sex offenders in this study
included too few cases to provide reliable estimates
on the percentage arrested for rape or sexual assault
following release.

TABLE 12
Cumulative arrest percentage of male prisoners
released in 30 states in 2005 after serving a sentence
for rape/sexual assault or assault who were arrested
after release, by year after release

Most serious commitment offense
All male Rape/sexual

Year after release prisoners assault Assault
1 44.8% 29.0% 44.1%
2 61.1 42.0 60.3
3 69.4 49.1 68.9
4 74.4 53.9 74.5
5 77.9 58.4 78.5
6 80.2 62.0 80.6
7 81.8 64.0 82.1
8 83.1 65.9 83.1
9 84.0 67.1 83.8
Note: Persons could have been in prison for more than one offense, the
most serious of which is reported. See appendix table 14 for standard
errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

TABLE 13
Cumulative arrest percentage of female prisoners
released in 30 states in 2005 after serving a sentence
for rape/sexual assault or assault who were arrested
after release, by year after release

Most serious commitment offense
All female Rape/sexual

Year after release prisoners assault Assault
1 35.1% 28.8% 31.5%
2 50.8 38.1 47.0
3 59.2 40.2 54.9
4 64.7 44.6 60.3
5 68.9 47.0 64.4
6 71.4 50.0 67.1
7 73.6 53.8 69.0
8 75.3 53.8 70.9
9 76.7 54.4 71.7
Note: Persons could have been in prison for more than one offense, the
most serious of which is reported. See appendix table 15 for standard
errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.
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Methodology

Sampling

This study estimates the recidivism patterns of persons
released in 2005 from state prisons in 30 states. States
were included in this study if the state departments of
corrections (DOCs) could provide the prisoner records
and the Federal Bureau of Investigation (FBI) or state
identification numbers on persons released from
prison during 2005, through the National Corrections
Reporting Program (NCRP), which is administered by
the Bureau of Justice Statistics (BJS).

The fingerprint-based identification numbers were
required to obtain the criminal-history records on
released prisoners. Prisoner records also included
each prisoner's sex, race, Hispanic origin, date of
birth, confinement offenses, sentence length, type of
prison release, and date of release. The 30 states with
DOCs that submitted the NCRP data on prisoners
released in 2005 were Alaska, Arkansas, California,
Colorado, Florida, Georgia, Hawaii, Iowa, Louisiana,
Maryland, Michigan, Minnesota, Missouri, Nebraska,
Nevada, New Jersey, New York, North Carolina, North
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania,
South Carolina, South Dakota, Texas, Utah, Virginia,
Washington, and West Virginia (map I).

Across the 30 states in 2005, a total of 412,731
prisoners were released and were eligible for this study.
That number excludes 131,997 prisoners (for a total
0f 544,728) who were sentenced to less than one year,
were transferred to the custody of another authority,
died in prison, were released on bond, were released
to seek or participate in an appeal of a case, or escaped
from prison or were absent without official leave.
When a prisoner was released multiple times during
the year, the first release during 2005 was used.

From the universe of prisoners released in 30 states
in 2005 in this study, all males and females who were
in prison for homicide were selected with certainty
into the study. Analyses were completed to determine
the number of prisoners released after serving time
for non-homicide offenses that would be needed
from each state's universe of released prisoners to
yield a statistically sound estimate of that state's
recidivism rates.

MAP1
States included in the BJS recidivism study of prisoners
released in 2005
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Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

As a result, states contributed different numbers of
records to the final sample. To achieve the desired
state-level samples, lists of all males and females
imprisoned for a non-homicide offense were sorted
separately by race, Hispanic origin, age, most serious
commitment offense, and the country in which the
sentence was imposed. The within-state sampling
rate for female prisoners was double that ofmales to
improve the precision of female recidivism estimates.
The combined number of persons in the 30 state
samples totaled 70,878 individuals. (This number
dropped to 67,966 after accounting for those who died
during the subsequent 9 years, lacked criminal-history
records, or had invalid release records.) Each prisoner
in the sample was assigned a weight based on the
probability of selection within the state.

Collecting and processing criminal-history data
for recidivism research

BJS used the state and FBI identification numbers to
collect the criminal-history records on the released
prisoners through the FBI's Interstate Identification
Index (III) via the International Justice and Public
Safety Network (Nlets). These records contained
arrests, from state and federal criminal-justice agencies
across the 50 states and the District ofColumbia, prior
to and following prison releases in 2005. Nlets parsed
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fields from individual criminal-history records into
a relational database with a uniform record layout
consisting of state- and federal-specific numeric
codes and text descriptions ( e.g., criminal statutes and
case-outcome information).

NORC at the University of Chicago helped BJS
standardize the content of the relational database into a
uniform coding structure to support the national-level
recidivism research. With the exception ofvehicular
manslaughter, driving under the influence or driving
while intoxicated (DUI/DWI), and hit-and-run
offenses, BJS excluded traffic violations from the study
due to the variation in coverage of these events in state
criminal-history records.

This study used the death information from the FBI's
III and the Social Security Administration's public
Death Master File to identify individuals who died
during the 9-year follow-up period. BJS documented
that 2,173 of the 70,878 sampled prisoners died
during the 9-year follow-up period and removed these
cases from the recidivism analysis along with four
additional cases that were determined to be invalid
release records.

Missing criminal-history records

Among the 68,701 sampled prisoners not identified
as deceased during the follow-up period, BJS did
not receive criminal-history records on a total of
735 prisoners (involving 27 of the study's 30 states)
because either the state DOCs were unable to provide
the prisoners' FBI or state identification number or the
prisoner had an identification number that did not link
to a criminal-history record either in the FBI or a state
record repository. To account for the missing criminal
history records and to ensure the recidivism statistics
were representative of all 68,701 prisoners in the
analysis, BJS developed weighting-class adjustments to
account for those prisoners without criminal-history
information to reduce non-response bias.

To create the statistical adjustments, the 68,701 sampled
prisoners were stratified into groups by crossing two
categories of sex (male or female), five categories of age
at release (24 or younger, 25 to 29, 30 to 34, 35 to 39,
or 40 or older), four categories of race and Hispanic
origin (non-Hispanic white, non-Hispanic black,
Hispanic, or other race), and four categories of the
most serious commitment offense (violent, property,

drug, or public order). Within each subgroup,
statistical weights were applied to the data of the
67,966 prisoners with criminal-history information to
allow their data to represent the 735 prisoners without
criminal-history information.

Conducting tests of statistical significance

This study was based on a sample, not a complete
enumeration, so the estimates are subject to sampling
error. One measure of the sampling error associated
with an estimate is the standard error. The standard
error can vary from one estimate to the next. In
general, an estimate with a smaller standard error
provides a more accurate approximation of the true
value than an estimate with a larger standard error.
Estimates with relatively large standard errors should
be interpreted with caution. BJS conducted tests to
determine whether differences in the estimates were
statistically significant once the sampling error was
taken into account.

All differences discussed in this report are statistically
significant at the 95% confidence level unless otherwise
stated. Standard errors were generated using Stata, a
statistical software package that calculates sampling
errors for data from complex sample surveys.

Other measures of recidivism

In addition to new arrests, this study examined
the recidivism patterns of former prisoners based
on arrests within 9 years of exiting prison in 2005
that resulted in a subsequent court conviction. This
measure is based on the time from release to the first
date of arrest that led to a conviction, not the date of
the conviction. The arrests that occurred within the
follow-up period were tracked for 6 more months
after year-9 to determine whether the case outcomes
led to a subsequent conviction. This measure included
prisoners released in 29 of the study's 30 states.
Prisoners released in Louisiana were excluded because
the disposition information from that state was
generally not linked to the associated arrest.

The return-to-prison rates were based on prisoners
released from 23 of the 30 states. The criminal
history data provided information on arrests that
resulted in imprisonment during the follow-up
period either within or outside of the state that
released the prisoner, while the NCRP data provided
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information on returns to prison for probation or
parole violations or sentences for new crimes within
the state that released them. Prisoners released in
Maryland, Nebraska, Nevada, Ohio, Pennsylvania,
and Virginia were excluded from the return-to-prison
analysis because the complete prison-admission data
needed to locate returns to prison during the first
5 years following release were unavailable. Prisoners
released in Louisiana were also excluded from the
return-to-prison analysis because the sentencing
information in the criminal-history records was
generally not linked to the associated arrest.

Comparing recidivism rates in this report to those
from prior BJS studies

Given the increases in the number of states in the
study and the length of the follow-up period, as well
as improvements to the nation's criminal-history
records over time, direct comparisons of the recidivism
estimates from this study should not be made to those
from BJS recidivism studies of previously released
cohorts of prisoners.

Direct comparisons of the 9-year recidivism rates from
this study on prisoners released in 30 states in 2005
to the 3-year rates from the previous BJS recidivism
study on prisoners released in 15 states in 1994 should
not be made due to differences in the two samples of
prisoners. To control for the differences in the number
of states in the studies and follow-up period lengths,
BJS conducted analyses that limited the comparison
to the 3-year cumulative arrest percentages among the
prisoners released in the 11 states that provided the
data for both studies (California, Florida, Michigan,
Minnesota, New Jersey, New York, North Carolina,
Ohio, Oregon, Texas, and Virginia).

Among the prisoners released in these 11 states in
1994 after serving time for rape or sexual assault, 5%
of the prisoners were arrested for rape or sexual assault
within 3 years. Of those released in these 11 states
in 2005 after serving time for rape or sexual assault,
4% of the prisoners were arrested for rape or sexual
assault within 3 years. The difference between these
percentages was not statistically significant.

Due to efforts by the FBI and individual states to
improve their criminal-history record systems,
national criminal-history data may now capture
more information on offenders' criminal activities
than in the past. However, the potential effects of
these improvements of the nation's criminal-history
records on the observed recidivism rates are difficult
to quantify.

For the 2005 study, BJS first used the prisoner records
and criminal-history data to analyze the 5-year
recidivism patterns. BJS extended the original 5-year
follow-up period to 9 years to assess how recidivism
patterns change with longer follow-up periods.
Findings from this study were published in 2018
Update on Prisoner Recidivism: A 9-Year Follow-up
Period (2005-2014) (NC] 250975, BJS web, May 2018).
Recidivism estimates in this report may differ slightly
from previously published estimates on prisoners
released in 2005 based on updates to the data used for
the study.

Offense definitions

Violent offenses include homicide, rape or sexual
assault, robbery, assault, and other miscellaneous or
unspecified violent offenses.

Homicide includes murder, non-negligent
and negligent manslaughter, and unspecified
homicide offenses.

Rape or sexual assault includes ( 1) forcible intercourse
(vaginal, anal, or oral) with a female or male;
(2) forcible sodomy or penetration with a foreign
object (sometimes called "deviate sexual assault");
(3) forcible or violent sexual acts not involving
intercourse; (4) non-forcible sexual acts with a minor
(such as statutory rape or incest with a minor); and
(5) non-forcible sexual acts with someone unable to
give legal or factual consent due to mental or physical
defect or intoxication.

Robbery is the unlawful taking of property that is in
the immediate possession of another, by force or the
threat of force. Includes forcible purse-snatching but
excludes non-forcible purse-snatching.

Assault includes aggravated, simple, and unspecified
assault. Aggravated assault includes (1) intentionally
and without legal justification causing serious bodily
injury, with or without a deadly weapon; or (2) using
a deadly or dangerous weapon to threaten, attempt, or
cause bodily injury, regardless of the degree of injury,
if any. It also includes attempted murder, aggravated
battery, felonious assault, and assault with a deadly
weapon. Simple assault includes intentionally and
without legal justification causing less-than-serious
bodily injury without a deadly or dangerous weapon,
or attempting or threatening bodily injury without a
dangerous or deadly weapon.
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Property offenses include burglary, fraud or forgery,
larceny, motor vehicle theft, and other miscellaneous or
unspecified property offenses.

Drug offenses include possession, trafficking, and
other miscellaneous or unspecified drug offenses.

Public-order offenses include violations of the peace
or order of the community or threats to the public
health or safety through unacceptable conduct,
interference with a governmental authority, or the
violation of civil rights or liberties. This category
includes weapons offenses, DUI/DWI, probation
and parole violations, obstruction of justice,
commercialized vice, disorderly conduct, and other
miscellaneous or unspecified offenses.

Arrests for probation and parole violations

In this report, arrests for probation and parole
violations were included as public-order offenses.
Excluding arrests for probation and parole violations
from the analysis would have had only a small impact
on the recidivism rates. Excluding arrests for probation
and parole violations, 64.2% of state prisoners released
in 2005 in 30 states after serving time for rape or sexual
assault were arrested at least once within 9 years. By
comparison, 66.9% of such released offenders were
arrested within 9 years when including these arrests.
In other words, 96% of the released sex offenders who
were arrested during the 9-year follow-up period
were arrested for an offense other than a probation or
parole violation.
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APPENDIX TABLE 1
Most serious commitment offense of prisoners released in 30 states in
2005, by sex of offender

Most serious All prisoners Male Female
commitment offense Number Percent Number Percent Number Percent
Total 401,288 100% 358,398 100% 42,890 100%

Violent 103,197 25.7% 96,879 27.0% 6,317 14.7%
Homicide 7,569 1.9 6,869 1.9 700 1.6
Rape/sexual assault 20,195 5.0 19,871 5.5 324 0.8
Robbery 28,717 7.2 27,046 7.5 1,671 3.9
Assault 38,468 9.6 35,771 10.0 2,697 6.3
Other violent 8,247 2.1 7,323 2.0 924 2.2

Property 119,323 29.7% 103,013 28.7% 16,310 38.0%
Drug 127,890 31.9% 111,565 31.1% 16,325 38.1%
Public order 50,879 12.7% 46,940 13.1% 3,939 9.2%
Note: Persons could have been in prison for more than one offense, the most serious of which
is reported. See appendix table 2 for standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection,
2005-2014.

APPENDIX TABLE 2
Standard errors for appendix table 1: Most serious commitment offense of
prisoners released in 30 states in 2005, by sex of offender

Most serious All prisoners Male Female
commitment offense Number Percent Number Percent Number Percent
Total 44 42 13

Violent 1,053 0.26% 1,043 0.29% 149 0.35%
Homicide 1 3 3 0.01
Rape/sexual assault 535 0.13 534 0.15 36 0.08
Robbery 592 0.15 587 0.16 81 0.19
Assault 781 0.19 773 0.22 109 0.25
Other violent 361 0.09 354 0.10 68 0.16

Property 1,108 0.28% 1,086 0.30% 215 0.50%
Drug 1,116 0.28% 1,096 0.31% 214 0.50%
Public order 740 0.18% 732 0.20% 107 0.25%
-Less than 0.005%.
-Not applicable.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection,
2005-2014.
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APPENDIX TABLE 3
Standard errors for table 1: Characteristics of prisoners released in 30
states in 2005, by most serious commitment offense

Most serious commitment offense
Offense other

All Rape/sexual than rape/
Characteristic prisoners assault Assault sexual assault
Sex

Male 0.003% 0.18% 0.30% 0.02%
Female 0.003 0.18 0.30 0.02

Race/Hispanic origin
White 0.28% 1.37% 1.02% 0.29%
Black/African American 0.27 1.17 0.99 0.28
Hispanic/Latino 0.27 1.28 1.07 0.27
Other 0.09 0.52 0.41 0.09

Age at release
24 or younger 0.22% 0.83% 0.84% 0.23%
25-29 0.24 0.98 0.90 0.24
30-34 0.22 0.93 0.83 0.23
35-39 0.22 0.95 0.78 0.23
40 or older 0.28 1.37 0.96 0.28
Mean 0.06 yrs. 0.32 yrs. 0.20 yrs. 0.06 yrs.

Type of prison release
Conditional 0.17% 1.11% 0.74% 0.17%
Unconditional 0.17 1.11 0.74 0.17

Maximum sentence length
1-<2years 0.23% 0.86% 0.61% 0.24%
2-<5 years 0.29 1.38 1.02 0.29
5-<10 years 0.22 1.21 0.80 0.23
1 O years or more 0.14 1.06 0.45 0.13

Number of prior arrests
per released prisoner
4or fewer 0.20% 1.37% 0.80% 0.20%
5-9 0.26 1.23 0.97 0.27
10 or more 0.28 1.31 1.10 0.28
Mean 0.06 arsts. 0.22 arsts. 0.21 arsts. 0.06 arsts.

At least one prior arrest for-
Drug offense 0.25% 1.36% 1.04% 0.25%
Property offense 0.20 1.34 0.80 0.20

Number of released prisoners 44 535 781 537
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data
collection, 2005--2014.
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APPENDIX TABLE 4
Standard errors for table 2: Percent of prisoners released in 30 states in 2005 who were arrested within 9 years
following release, by most serious commitment offense and types of post-release arrest charges

Post-release arrest offense
Violent

Most serious Total Rape/sexual
commitment offense Any offense violent Homicide assault Robbery Assault Property Drug Public order

All prisoners 0.20% 0.29% 0.07% 0.10% 0.18% 0.28% 0.30% 0.30% 0.24%
Violent 0.45% 0.59% 0.13% 0.24% 0.36% 0.57% 0.59% 0.59% 0.52%

Homicide 0.06 0.06 0.02 0.02 0.02 0.05 0.05 0.05 0.06
Rape/sexual assault 1.24 1.25 0.06 0.72 0.61 1.07 1.21 1.12 1.30
Robbery 0.74 1.07 0.18 0.44 0.80 1.01 1.07 1.08 0.93
Assault 0.76 1.09 0.25 0.36 0.62 1.08 1.09 1.09 0.91

Property 0.33% 0.56% 0.12% 0.18% 0.36% 0.53% 0.54% 0.56% 0.45%
Drug 0.35% 0.51% 0.12% 0.14% 0.28% 0.48% 0.53% 0.51% 0.45%
Public order 0.56% 0.76% 0.20% 0.19% 0.46% 0.72% 0.77% 0.77% 0.66%
Rape/sexual assault 1.24% 1.25% 0.06% 0.72% 0.61% 1.07% 1.21% 1.12% 1.30%
Offense other than rape/

sexual assault 0.20% 0.30% 0.07% 0.09% 0.18% 0.29% 0.31% 0.30% 0.24%
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

APPENDIX TABLES
Standard errors for table 3: Cumulative percent of prisoners released in 30 states in 2005 who were arrested
following release, by year following release and most serious commitment offense

Most serious commitment offense
Offense other than

All prisoners Rape/sexual assault Assault rape/sexual assault
Year after Year of Cumulative arrest Year of Cumulative arrest Year of Cumulative arrest Year of Cumulative arrest
release first arrest percentage first arrest percentage . first arrest percentage first arrest percentage
1 0.29% 0.29% 1.36% 1.36% 1.10% 1.10% 0.29% 0.29%
2 0.21 0.27 0.90 1.38 0.78 1.02 0.22 0.27
3 0.15 0.25 0.64 1.37 0.57 0.95 0.15 0.25
4 0.11 0.23 0.47 1.35 0.45 0.88 0.12 0.23
5 0.09 0.22 0.57 1.31 0.38 0.82 0.09 0.22
6 0.07 0.21 0.49 1.28 0.24 0.80 0.07 0.21
7 0.06 0.21 0.32 1.26 0.17 0.78 0.06 0.21
8 0.05 0.20 0.26 1.25 0.17 0.77 0.06 0.20
9 0.05 0.20 0.28 1.24 0.12 0.76 0.05 0.20
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 6
Standard errors for table 4: Cumulative arrest
percentage of prisoners released in 29 states in 2005
after serving a sentence for rape/sexual assault or
assault who had an arrest that led to a conviction after
release

Most serious commitment offense
All Rape/sexual

Year after release prisoners assault Assault
1 0.28% 1.00% 0.94%
2 0.30 1.18 1.08
3 0.31 1.25 1.09
4 0.30 1.32 1.08
5 0.29 1.34 1.05
6 0.29 1.36 1.03
7 0.28 1.36 1.00
8 0.28 1.36 0.97
9 0.27 1.36 0.96
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 8
Standard errors for table 6: Cumulative percent of
prisoners released in 30 states in 2005 after serving a
sentence for rape/sexual assault or assault who were
arrested outside the state of release, by year after release

Most serious commitment offense
All Rape/sexual

Year after release prisoners assault Assault
1 0.09% 0.27% 0.38%
2 0.11 0.37 0.49
3 0.13 0.54 0.56
4 0.15 0.62 0.62
5 0.16 0.69 0.67
6 0.17 0.74 0.70
7 0.18 0.75 0.73
8 0.19 0.76 0.76
9 0.19 0.79 0.79
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 7
Standard errors for table 5 and figure 2: Cumulative percent of prisoners released in 30 states in 2005 after serving a
sentence for rape/sexual assault who were arrested for rape/sexual assault after release, by age and year after release
Most serious
commitment offense Year 1 Year2 Year 3 Year4 Year 5 Year6 Year 7 Year 8 Year 9
All prisoners 0.04% 0.06% 0.07% 0.07% 0.08% 0.09% 0.09% 0.09% 0.10%

Prisoners released after serving
a sentence for rape/sexual
assault 0.37% 0.47% 0.56% 0.63% 0.67% 0.67% 0.69% 0.72% 0.72%
Age at release
24 or younger 0.75 1.92 2.44 2.45 2.46 2.46 2.46 2.50 2.50
25-39 0.77 0.82 0.85 0.87 1.01 1.02 1.04 1.06 1.07
40or older 0.27 0.43 0.64 0.90 0.90 0.91 0.93 1.04 1.04

Race/Hispanic origin
White 0.46 0.52 0.56 0.68 0.71 0.72 0.74 0.75 0.76
Black/African American 0.48 0.78 0.80 1.11 1.13 1.14 1.19 i .4 i 1.41
Hispanic/Latino 1.47 1.87 2.44 2.44 2.46 2.46 2.48 2.48 2.48
Other 0.39 0.95 1.16 1.19 1.25 1.28 1.67 1.67 1.69

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 9
Standard errors for table 7: Annual arrest percentage of prisoners released in 30 states in 2005 after serving a
sentence for rape/sexual assault or assault, by prisoner characteristics

Number of
released Total arrested

Characteristic prisoners within 9 years Year1 Year 2 Year 3 Year4 Year 5 Year6 Year7 Year 8 Year 9
All prisoners 44 0.20% 0.29% 0.29% 0.29% 0.29% 0.28% 0.28% 0.28% 0.27% 0.27%

Prisoners released after
serving a sentence for rape/

535sexual assault 1.24% 1.36% 1.31% 1.30% 1.12% 1.14% 1.17% 1.12% 1.09% 1.10%
Age at release
24 or younger 176 2.25 3.61 3.55 3.34 2.71 3.41 2.92 3.41 3.31 2.67
25-39 355 1.75 2.08 2.05 1.99 1.70 1.78 1.78 1.71 1.62 1.71
40 or older 374 2.07 2.01 1.88 1.98 1.77 1.59 1.80 1.62 1.62 1.67

Race/Hispanic origin
White 356 1.63 1.68 1.56 1.57 1.38 1.32 1.45 1.30 1.35 1.26
Black/African American 267 1.79 2.48 2.46 2.46 2.16 2.31 2.05 2.34 2.37 2.45
Hispanic/Latino 295 4.01 4.24 4.13 4.08 3.26 3.55 3.78 3.35 2.63 2.85
Other 106 7.03 6.97 7.81 5.53 7.05 2.67 5.46 2.70 2.32 1.85

Prisoners released after
serving a sentence for assault 781 0.76% 1.10% 1.09% 1.06% 1.05% 1.05% 1.03% 1.04% 1.04% 1.01%
Age at release
24 or younger 351 1.49 2.37 2.40 2.31 2.20 2.35 2.18 2.06 2.22 2.23
25-39 599 1.01 1.53 1.51 1.50 1.48 1.46 1.45 1.49 1.49 1.43
40 or older 425 1.66 2.10 2.04 1.95 2.02 1.96 1.98 1.94 1.90 1.78

Race/Hispanic origin
White 465 1.27 1.75 1.69 1.67 1.67 1.67 1.69 1.63 1.64 1.56
Black/African American 435 0.89 1.55 1.55 1.52 1.51 1.49 1.47 1.51 1.50 1.45
Hispanic/Latino 483 2.16 2.89 2.85 2.76 2.75 2.73 2.58 2.67 2.72 2.66
Other 159 4.28 6.07 6.17 5.80 5.15 5.80 5.79 5.79 6.01 5.01

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 10
Standard errors for table 8: Annual arrest percentage of prisoners released in 30 states in 2005 after serving a
sentence for rape/sexual assault or assault, by types of post-release arrest offenses
Most serious commitment
offense and type of post-release Total arrested
arrest offense within 9 years Year 1 Year 2 Year 3 Year4 Year 5 Year6 Year 7 Year 8 Year9
Commitment offense: Rape
or sexual assault
Post-release arrest offense
Violent 1.25% 0.76% 0.69% 0.67% 0.71% 0.65% 0.46% 0.53% 0.42% 0.41%
Property 1.21 0.72 0.65 0.65 0.59 0.66 0.56 0.62 0.65 0.47
Drug 1.12 0.67 0.66 0.59 0.30 0.49 0.53 0.56 0.54 0.55
Public order 1.30 1.31 1.26 1.25 1.06 1.02 1.08 1.08 1.00 1.06

Commitment offense: Assault
Post-release arrest offense
Violent 1.09% 0.74% 0.76% 0.66% 0.70% 0.73% 0.57% 0.61% 0.64% 0.60%
Property 1.09 0.75 0.69 0.71 0.62 0.57 0.61 0.66 0.68 0.66
Drug 1.09 0.77 0.78 0.58 0.68 0.68 0.65 0.71 0.72 0.71
Public order 0.91 1.09 1.03 1.00 0.99 0.96 0.95 0.95 0.97 0.90

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 11
Standard errors for table 9: Types of offenses for which prisoners were arrested within 9 years following release in
30 states in 2005, by most serious commitment offense

Most serious commitment offense
Number of Violent
post-release Rape/sexual Other Public

Post-release arrest offense arrest offenses Homicide assault Robbery Assault violent Property Drug order
Any offense 24,074 0.01% 0.17% 0.25% 0.39% 0.16% 0.57% 0.55% 0.34%

Violent
Total 4,212 0.02% 0.24% 0.34% 0.57% 0.28% 0.65% 0.60% 0.44%

Homicide 335 0.29 0.32 1.08 1.87 2.04 3.25 2.75 2.28
Rape/sexual
assault 504 0.06 1.53 1.38 1.20 0.66 1.86 1.80 1.25

Robbery 1,086 0.03 0.37 0.91 0.86 0.30 1.38 1.27 0.81
Assault 3,082 0.02 0.21 0.32 0.64 0.34 0.68 0.63 0.47

Property 7,651 0.01% 0.18% 0.30% 0.34% 0.15% 0.65% 0.55% 0.33%
Drug 8,728 0.01% 0.16% 0.30% 0.42% 0.13% 0.73% 0.77% 0.45%
Public order 12,873 0.01% 0.26% 0.30% 0.54% 0.22% 0.68% 0.68% 0.44%
Percent of all released
prisoners 0.13 0.15 0.19 0.09 0.28 0.28 0.18

--Less than 0.005%.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 12
Standard errors for table 10: Characteristics of male prisoners released
in 30 states in 2005, by most serious commitment offense

Most serious
commitment offense Offense other

All male Rape/sexual than rape/
Characteristic prisoners assault Assault sexual assault
Race/Hispanic origin

White 0.31% 1.39% 1.09% 0.32%
Black/African American 0.30 1.18 1.06 0.31
Hispanic/Latino 0.29 1.30 1.14 0.30
Other 0.10 0.52 0.43 0.10

Age at release
24 or younger 0.25% 0.84% 0.89% 0.26%
25-29 0.26 1.00 0.96 0.27
30-34 0.24 0.94 0.89 0.25
35-39 0.24 0.96 0.83 0.25
40or older 0.31 1.38 1.02 0.31
Mean 0.07 yrs. 0.33 yrs. 0.21 yrs. 0.07 yrs.

Type of prison release
Conditional 0.18% 1.12% 0.78% 0.19%
Unconditional 0.18 1.12 0.78 0.19

Maximum sentence length
1-<2 years 0.25% 0.88% 0.64% 0.26%
2-<5 years 0.32 1.40 1.09 0.32
5-<10 years 0.25 1.23 0.86 0.25
10 years or more 0.15 1.07 0.48 0.15

Number of prior arrests
per prisoner
4orfewer 0.23% 1.39% 0.84% 0.22%
5-9 0.29 1.25 1.03 0.30
10 or more 0.31 1.33 1.17 0.31
Mean 0.07 arsts. 0.23 arsts. 0.23 arsts. 0.07 arsts.

At least one prior arrest for-
Drug offense 0.28% 1.38% 1.11% 0.28%
Property offense 0.23 1.35 0.85 0.22

Number of released prisoners 42 534 773 536
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data
collection, 2005-2014.
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APPENDIX TABLE 13 APPENDIX TABLE 14
Standard errors for table 11: Characteristics of female Standard errors for table 12: Cumulative arrest
prisoners released in 30 states in 2005, by most serious percentage of male prisoners released in 30 states in
commitment offense 2005 after serving a sentence for rape/sexual assault

Most serious or assault who were arrested after release, by year
commitment offense after release

All female Rape/sexual Most serious commitment offense
Characteristic prisoners assault Assault

All male Rape/sexual
Race/Hispanic origin Year after release prisoners assault Assault

White 0.50% 4.64% 1.95% 1 0.32% 1.37% 1.17%
Black/ African American 0.47 3.29 2.07 2 0.29 1.40 1.09
Hispanic/Latino 0.41 3.77 1.78 3 0.27 1.38 1.00
Other 0.15 0.36 0.69 4 0.26 1.36 0.93

Age at release 5 0.24 1.33 0.87
24 or younger 0.32% 4.17% 1.46% 6 0.23 1.30 0.84
25-29 0.38 3.25 1.56 7 0.23 1.28 0.83
30-34 0.38 4.28 1.62 8 0.22 1.27 0.81
35-39 0.41 4.24 1.61 9 0.22 1.25 0.81
40 or older 0.49 5.40 1.95 Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Mean 0.09 yrs. 1.04 yrs. 0.36 yrs. Released in 2005 data collection, 2005-2014.

Type of prison release
Conditional 0.30% 5.29% 1.79%
Unconditional 0.30 5.29 1.79 APPENDIX TABLE 15

Maximum sentence Standard errors for table 13: Cumulative arrest
length percentage of female prisoners released in 30 states
1-<2years 0.46% 4.14% 1.44% in 2005 after serving a sentence for rape/sexual
2-<5years 0.50 3.80 2.00 assault or assault who were arrested after release,
5-<10 years 0.34 5.70 1.48 by year after release
10 years or more 0.17 4.56 0.73 Most serious commitment offense

Number of prior arrests per All female Rape/sexual
released prisoner Year after release prisoners assault Assault
4orfewer 0.35% 4.96% 1.85% 1 0.49% 5.64% 2.04%
5-9 0.45 3.87 1.94 2 0.49 5.68 2.09
10ormore 0.47 3.73 2.09 3 0.47 5.66 2.04
Mean 0.11 arsts. 0.50 arsts. 0.38 arsts. 4 0.45 5.62 1.98

At least one prior 5 0.43 5.58 1.92
arrest for- 6 0.42 5.53 1.87
Drug offense 0.40% 5.96% 2.08%

7 0.41 5.49 1.83
Property offense 0.34 5.19 1.78

8 0.40 5.49 1.79
Number of released 9 0.39 5.48 1.78
prisoners 13 36 109 Source: Bureau of Justice Statistics, Recidivism of State Prisoners

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 16
Percent of male prisoners released in 30 states in 2005 who were arrested within 9 years following release,
by most serious commitment offense and types of post-release arrest offenses

Post-release arrest offense
Violent

Most serious Total Rape/sexual
commitment offense Anyoffense violent Homicide assault Robbery Assault Property Drug Public order
All male prisoners 84.0% 40.9% 1.3% 2.9% 8.3% 32.8% 48.0% 48.6% 69.6%

Violent 78.8% 44.2% 1.4% 4.3% 9.5% 34.7% 39.6% 37.2% 65.8%
Homicide 61.9 30.7 2.9 2.1 4.5 23.9 25.2 27.3 47.6
Rape/sexual assault 67.1 28.4 0.2 7.9 3.9 18.8 24.4 18.7 59.0
Robbery 84.5 48.1 1.5 3.6 17.1 34.8 47.4 45.6 67.6
Assault 83.8 51.9 1.4 3.0 8.1 45.1 44.4 44.2 70.8

Property 88.8% 43.1% 1.1% 2.9% 9.8% 34.2% 64.1% 49.5% 74.0%
Drug 84.9% 36.1% 1.2% 1.8% 6.3% 29.8% 42.6% 61.5% 68.4%
Public order 82.3% 41.0% 1.4% 2.6% 7.0% 33.3% 42.5% 39.1% 71.0%
Rape/sexual assault 67.1% 28.4% 0.2% 7.9% 3.9% 18.8% 24.4% 18.7% 59.0%
Offense other than rape/

85.0%t 41.7% t 1.3% t 2.6% t 8.5% t 33.6% t 49.3% t 50.3% t 70.2% tsexual assault
Note: The numerator for each percentage is the number of persons arrested for that offense during the 9-year follow-up period, and the denominator
is the number released after serving time for each type of commitment offense. Persons could have been in prison for more than one offense, the
most serious ofwhich is reported. Details may not sum to totals because a person may be arrested more than once for different types of offenses and
each arrest may involve more than one offense. See appendix table 1 for the number of released male prisoners by most serious commitment offense.
See appendix table 23 for standard errors.
Comparison group.
tDifference with comparison group (rape/sexual assault) is significant at the 95% confidence level.
Includes other miscellaneous violent offenses, not shown separately.
Includes the 338,527 male prisoners whose most serious commitment offense was an offense other than rape or sexual assault.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 17
Cumulative percent of male prisoners released in
29 states in 2005 after serving a sentence for
rape/sexual assault or assault who had an arrest that
led to a conviction after release

Most serious commitment offense
All male Rape/sexual

Year after release prisoners assault Assault
1 26.0% 12.9% 23.1%
2 40.3 22.4 38.7
3 49.9 28.7 47.5
4 56.2 34.5 54.7
5 60.8 38.9 59.4
6 64.1 42.5 63.4
7 66.7 45.3 66.4
8 68.7 48.3 69.1
9 70.1 49.7 70.0
Note: Estimates based on time from release to first arrest that led to a
conviction among prisoners released in 29 of the study's 30 states (all
but Louisiana). Persons could have been in prison for more than one
offense, the most serious of which is reported. See appendix table 24 for
standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 18
Cumulative percent of male prisoners released in 30 states in 2005 after serving a sentence for rape/sexual assault
who were arrested for rape/sexual assault after release, by age and year after release
Most serious
commitment offense Year1 Year 2 Year 3 Year 4 Year 5 Year6 Year 7 Year 8 Year 9
All male prisoners 0.6% 1.0% 1.4% 1.7% 1.9% 2.2% 2.5% 2.7% 2.9%

Male prisoners released after
serving a sentence for
rape/sexual assault 1.9% 3.5% 4.4% 5.1% 6.0% 6.4% 7.0% 7.7% 7.9%
Age at release
24 or younger 2.5 7.2 9.5 9.9 10.4 10.6 11.4 11.9 12.0
25-39 2.9 3.9 4.4 5.0 6.4 7.0 7.6 8.3 8.6
40 or older 0.8 2.2 3.0 4.0 4.3 4.6 5.0 5.9 6.0

Race/Hispanic origin
White° 1.6 2.7 3.3 4.0 4.7 5.2 5.6 6.0 6.3
Black/African American? 1.7 4.4 4.6 6.0 6.6 6.9 7.8 9.7 9.7
Hispanic/Latino 3.4 5.0 7.6 7.6 8.2 8.2 8.6 8.7 8.7
Other? 0.8 2.4 3.7 3.9 4.3 4.6 6.5 6.5 6.8

Note: Persons could have been in prison for more than one offense, the most serious of which is reported. Data on prisoners' sex and age at release were
known for 100% of cases; and race/Hispanic origin, for 99.96%. See appendix table 25 for standard errors.
aExcludes persons of Hispanic/Latino origin (e.g., "white" refers to non-Hispanic whites and "black" refers to non-Hispanic blacks).
Includes Asians, Native Hawaiians, and Other Pacific Islanders; American Indians and Alaska Natives; and persons of two or more races.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 19
Cumulative percent of male prisoners released in
30 states in 2005 after serving a sentence for
rape/sexual assault or assault who were arrested
outside the state of release, by year after release

Most serious commitment offense
All male Rape/sexual

Year after release prisoners assault Assault
1 3.4% 2.1% 3.8%
2 5.9 3.5 6.5
3 7.9 5.3 8.6
4 9.6 6.8 10.4
5 11.1 8.3 12.2
6 12.5 9.5 13.4
7 13.7 10.2 14.7
8 14.8 10.8 15.9
9 15.8 11.5 17.1
Note: Persons could have been in prison for more than one offense,
the most serious of which is reported. See appendix table 26 for
standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 20
Annual arrest percentage of male prisoners released in 30 states in 2005 after serving a sentence for rape/sexual
assault or assault, by prisoner characteristics

Number of
released Tota I arrested

Characteristic prisoners within 9 years Year 1 Year 2 Year 3 Year4 Year 5 Year6 Year 7 Year 8 Year 9
All male prisoners 358,398 84.0% 44.8% 38.2% 34.7% 32.3% 30.4% 28.3% 27.6% 26.3% 24.3%

Male prisoners released after
serving a sentence for rape/
sexual assault 19,871 67.1% 29.0% 26.6% 24.3% 19.4% 20.4% 19.6% 17.7% 17.5% 16.3%
Age at release
24 or younger 2,437 83.7 42.4 37.4 29.7 21.2 27.1 22.1 25.8 27.8 18.9
25-39 8,698 72.3 32.8 30.5 27.8 21.9 23.4 22.6 19.4 17.7 17.7
40 or older 8,736 57.3 21.5 19.7 19.3 16.4 15.4 15.9 13.8 14.4 14.1

Race/Hispanic origin
White° 10,253 61.5 23.7 21.9 20.2 16.9 16.6 17.5 14.2 16.1 13.0
Black/African American° 5,435 78.9 35.2 34.1 30.3 24.9 27.6 21.6 26.0 25.5 25.8
Hispanic/Latino 3,431 65.1 34.8 26.7 27.3 16.2 21.0 22.4 15.1 9.2 11.3
Other 709 66.7 25.2 31.7 19.7 24.1 11.3 17.1 13.5 11.4 9.7

Male prisoners released after
serving a sentence for assault 35,771 83.8% 44.1% 38.7% 34.4% 32.8% 31.9% 29.7% 29.7% 29.0% 25.2%
Age at release
24 or younger 7,005 88.2 52.2 45.2 36.3 31.0 36.1 29.8 25.9 29.9 28.0
25-39 19,134 85.9 44.7 39.3 36.3 34.3 32.8 30.5 32.8 31.1 27.1
40 or older 9,631 76.3 36.9 32.6 29.5 31.3 27.2 28.0 26.3 24.1 19.5

Race/Hispanic origin
White° 12,884 81.1 39.5 34.7 32.9 29.8 31.5 30.3 27.9 26.9 23.3
Black/African American% 13,270 87.6 46.4 42.5 36.4 36.0 32.0 31.1 30.9 29.6 26.3
Hispanic/Latino 8,278 81.2 46.5 37.8 33.0 33.1 32.0 25.4 29.5 29.1 25.9
Other 1,215 86.1 48.6 45.6 35.7 29.7 35.3 33.9 34.4 39.4 25.0

Note: Persons could have been in prison for more than one offense, the most serious of which is reported. Percentages exclude missing data. Data on
male prisoners' age at release were reported for 100% of cases; and race/Hispanic origin, for 99.85%. See appendix table 27 for standard errors.
a Excludes persons of Hispanic/Latino origin (e.g., "white" refers to non-Hispanic whites and "black" refers to non-Hispanic blacks).
Includes Asians, Native Hawaiians, and Other Pacific Islanders; American Indians and Alaska Natives; and persons of two or more races.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 21
Annual arrest percentage of male prisoners released in 30 states in 2005 after serving a sentence for rape/sexual
assault or assault, by types of post-release arrest offenses
Most serious commitment
offense and type of post-release Total arrested
arrest offense within 9 years Year 1 Year 2 Year 3 Year4 Year 5 Year 6 Year 7 Year 8 Year 9
Male prisoners released after
serving a sentence for rape/
sexual assault
Violent 28.4% 6.7% 6.4% 5.4% 5.4% 5.3% 3.8% 4.1% 3.0% 2.6%
Property 24.4 5.7 5.7 4.7 4.0 4.7 3.9 4.3 4.5 3.1
Drug 18.7 4.3 4.6 3.9 1.9 3.3 3.0 3.1 3.2 3.3
Public order 59.0 23.4 20.9 19.6 15.3 14.8 14.8 14.0 13.5 13.1

Male prisoners released after
serving a sentence for assault
Violent 51.9% 13.3% 13.6% 10.7% 11.5% 12.1% 8.3% 8.9% 8.9% 7.5%
Property 44.4 12.6 10.7 11.1 8.9 7.8 7.9 8.7 8.8 8.5
Drug 44.2 11.9 12.3 7.9 9.4 9.0 8.3 8.9 9.2 8.2
Public order 70.8 31.6 25.6 23.6 22.7 20.4 19.9 19.8 20.2 16.7

Note: Persons could have been in prison for more than one offense, the most serious of which is reported. See appendix table 28 for standard errors.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 22
Types of offenses for which male prisoners were arrested within 9 years following release in 30 states in 2005,
by most serious commitment offense

Arrest offense
Violent

Most serious Rape/sexual
commitment offense Any offense Total Homicide assault Robbery Assault Property Drug Public order
Total 100% 100% 100% 100% 100% 100% 100% 100% 100%

Violent 22.9% 30.9% 29.9% 40.7% 31.4% 29.9% 19.3% 17.7% 25.3%
Homicide 0.9 1.3 4.4 1.4 1.1 1.3 0.7 0.8 1.0
Rape/sexual assault 3.0 3.4 1.2 15.8 2.3 2.8 2.0 1.6 4.2
Robbery 6.8 8.9 8.2 10.4 16.5 7.6 7.4 6.0 6.3
Assault 10.2 14.4 10.6 10.1 9.7 15.6 7.7 8.2 11.5
Other violent 1.9 2.8 5.5 3.0 1.8 2.6 1.5 1.1 2.3

Property 34.5% 29.6% 27.5% 27.5% 34.5% 29.6% 46.2% 28.8% 32.5%
Drug 31.2% 26.2% 28.0% 19.8% 23.5% 26.9% 24.1% 43.9% 29.6%
Public order 11.5% 13.4% 14.7% 12.0% 10.6% 13.6% 10.4% 9.6% 12.6%

Number of arrest
offenses during the
9 years following release 2,644,000 329,000 5,000 12,000 38,000 219,000 613,000 606,000 1,096,000

Note: An arrest may involve charges for more than one type of offense. Each unique offense category included in an arrest is counted once. There
were an estimated 1,809,000 post-release arrests of male prisoners released in 30 states in 2005, and these included approximately 2,644,000 different
offenses. Persons could have been in prison for more than one offense, the most serious of which is reported. Number of post-release arrest offenses
was rounded to the nearest 1,000. See appendix table 29 for standard errors.
Includes other miscellaneous violent offenses, not shown separately.
Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 23
Standard errors for appendix table 16: Percent of male prisoners released in 30 states in 2005 who were arrested
within 9 years following release, by most serious commitment offense and types of post-release arrest offenses

Post-release arrest offense
Violent

Most serious Total Rape/sexual
commitment offense Any offense violent Homicide assault Robbery Assault Property Drug Public order
All male prisoners 0.22% 0.32% 0.08% 0.11% 0.20% 0.31 o/o 0.33% 0.33% 0.26%

Violent 0.47% 0.63% 0.14% 0.26% 0.38% 0.60% 0.62% 0.62% 0.55%
Homicide 0.19 0.18 0.06 0.06 0.08 0.17 0.17 0.17 0.19
Rape/sexual assault 1.25 1.27 0.06 0.74 0.62 1.09 1.22 114 1.32
Robbery 0.78 1.12 0.19 0.47 0.84 1.06 1.12 1.13 0.98
Assault 0.81 1.16 0.26 0.39 0.66 1.15 1.16 1.16 0.97

Property 0.37% 0.63% 0.14% 0.21% 0.41% 0.60% 0.61% 0.63% 0.50%
Drug 0.39% 0.57% 0.14% 0.16% 0.32% 0.54% 0.60% 0.57% 0.50%
Public order 0.59% 0.82% 0.22% 0.20% 0.50% 0.78% 0.83% 0.82% 0.70%

Rape/sexual assault 1.25% 1.27% 0.06% 0.74% 0.62% 1.09% 1.22% 1.14% 1.32%
Offense other than rape/sexual
assault 0.22% 0.33% 0.08% 0.11% 0.20% 0.32% 0.34% 0.33% 0.27%

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 24
Standard errors for appendix table 17: Cumulative
percent of male prisoners released in 29 states in 2005
after serving a sentence for rape/sexual assault or
assault who had an arrest that led to a conviction after
release

APPENDIX TABLE 26
Standard errors for appendix table 19: Cumulative
percent of male prisoners released in 30 states in 2005
after serving a sentence for rape/sexual assault or assault
who were arrested outside the state of release, by year
after release

Most serious commitment offense Most serious commitment offense
All male Rape/sexual All male Rape/sexual

Year after release prisoners assault Assault Year after release prisoners assault Assault
1 0.31% 1.03% 1.01% 1 0.10% 0.27% 0.41%
2 0.33 1.21 1.16 2 0.13 0.38 0.52
3 0.34 1.29 1.17 3 0.15 0.55 0.60
4 0.33 1.36 1.15 4 0.16 0.63 0.66
5 0.32 1.38 1.13 5 0.18 0.70 0.71
6 0.32 1.40 1.10 6 0.19 0.75 0.75
7 0.31 1.40 1.07 7 0.20 0.76 0.78
8 0.30 1.41 1.04 8 0.20 0.77 0.81
9 0.30 1.40 1.03 9 0.21 0.80 0.85
Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

Source: Bureau of Justice Statistics, Recidivism of State Prisoners
Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 25
Standard errors for appendix table 18: Cumulative percent of male prisoners released in 30 states in 2005 after serving
a sentence for rape/sexual assault who were arrested for rape/sexual assault after release, by age and year after
release
Most serious
commitment offense Year 1 Year 2 Year3 Year4 Year 5 Year6 Year 7 Year8 Year9
All male prisoners 0.05% 0.06% 0.07% 0.08% 0.09% 0.10% 0.10% 0.10% 0.11%

Male prisoners released after
serving a sentence for
rape/sexual assault 0.38% 0.48% 0.57% 0.64% 0.68% 0.68% 0.70% 0.73% 0.74%
Age at release
24oryounger 0.76 1.95 2.49 2.50 2.50 2.51 2.51 2.55 2.55
25-39 0.78 0.83 0.86 0.89 1.03 1.04 1.06 1.08 1.09
40or older 0.28 0.44 0.64 0.91 0.92 0.92 0.94 1.05 1.05

Race/Hispanic origin
White 0.47 0.54 0.57 0.70 0.72 0.74 0.76 0.77 0.78
Black/African American 0.49 0.79 0.80 1.12 1.14 1.15 1.20 1.42 1.42
Hispanic/Latino 1.48 1.88 2.46 2.46 2.48 2.48 2.50 2.50 2.50
Other 0.37 0.94 1.16 1.18 1.24 1.27 1.66 1.66 1.69

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 27
Standard errors for appendix table 20: Annual arrest percentage of male prisoners released in 30 states in 2005
after serving a sentence for rape/sexual assault or assault, by prisoner characteristics

Number of
released Total arrested

Characteristic prisoners within 9 years Year 1 Year 2 Year 3 Year4 Year 5 Year6 Year 7 Year 8 Year9
All male prisoners 42 0.22% 0.32% 0.32% 0.32% 0.32% 0.31% 0.31% 0.31% 0.30% 0.30%

Male prisoners released after
serving a sentence for rape/
sexual assault 534 1.25% 1.37% 1.33% 1.32% 1.14% 1.16% 1.18% 1.14% 1.11% 1.11%
Age at release
24 or younger 176 2.29 3.68 3.61 3.40 2.76 3.48 2.97 3.47 3.37 2.72
25-39 354 1.78 2.11 2.09 2.02 1.73 1.82 1.82 1.74 1.65 1.74
40orolder 373 2.09 2.03 1.90 2.00 1.79 1.61 1.82 1.64 1.64 1.69

Race/Hispanic origin
White 354 1.66 1.71 1.59 1.60 1.41 1.35 1.48 1.33 1.38 1.29
Black/African American 267 1.80 2.50 2.48 2.48 2.17 2.33 2.07 2.36 2.38 2.47
Hispanic/Latino 295 4.04 4.27 4.16 4.11 3.29 3.58 3.81 3.37 2.66 2.87
Other 106 7.07 7.01 7.85 5.56 7.10 2.66 5.49 2.70 2.32 1.85

Male prisoners released after
773serving a sentence for assault 0.81% 1.17% 1.16% 1.13% 1.12% 1.12% 1.10% 1.11% 1.11% 1.07%

Age at release
24 or younger 348 1.57 2.50 2.53 2.45 2.33 2.48 2.32 2.18 2.35 2.37
25-39 593 1.07 1.62 1.61 1.59 1.57 1.55 1.54 1.58 1.59 1.52
40 or older 420 1.78 2.26 2.19 2.10 2.18 2.11 2.13 2.09 2.05 1.92

Race/Hispanic origin
White 461 1.34 1.85 1.79 1.77 1.78 1.78 1.80 1.73 1.75 1.66
Black/African American 429 0.95 1.66 1.68 1.64 1.63 1.61 1.59 1.64 1.62 1.57
Hispanic/Latino 480 2.24 2.99 2.95 2.86 2.85 2.83 2.68 2.77 2.82 2.76
Other 157 4.54 6.50 6.59 6.23 5.51 6.23 6.22 6.22 6.44 5.38

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.

APPENDIX TABLE 28
Standard errors for appendix table 21: Annual arrest percentage of male prisoners released in 30 states in 2005
after serving a sentence for rape/sexual assault or assault, by types of post-release arrest offenses
Most serious commitment
offense and type of post-release Total arrested
arrest offense within 9 years Year1 Year 2 Year 3 Year4 Year 5 Year6 Year7 Year 8 Year 9
Male prisoners released after
serving a sentence for
rape/sexual assault
Violent 1.27% 0.78% 0.70% 0.68% 0.72% 0.66% 0.47% 0.54% 0.43% 0.42%
Property 1.22 0.73 0.66 0.66 0.60 0.67 0.57 0.63 0.66 0.48
Drug 1.14 0.68 0.67 0.60 0.30 0.50 0.54 0.57 0.55 0.55
Public order 1.32 1.33 1.28 1.27 1.08 1.03 1.10 1.09 1.01 1.08

Male prisoners released after
serving a sentence for assault
Violent 1.16% 0.79% 0.81% 0.71% 0.75% 0.79% 0.61% 0.66% 0.69% 0.64%
Property 1.16 0.80 0.74 0.75 0.66 0.61 0.64 0.70 0.72 0.71
Drug 1.16 0.83 0.83 0.62 0.73 0.73 0.70 0.76 0.76 0.75
Public order 0.97 1.16 1.10 1.07 1.05 1.02 1.01 1.01 1.04 0.96

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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APPENDIX TABLE 29
Standard errors for appendix table 22: Types of offenses for which male prisoners were arrested within 9 years
following release in 30 states in 2005, by most serious commitment offense

Arrest offense
Violent

Most serious Rape/sexual
commitment offense Any offense Total Homicide assault Robbery Assault Property Drug Public order
Violent 0.52% 0.70% 2.82% 2.07% 1.29% 0.75% 0.53% 0.59% 0.69%
Homicide 0.01 0.02 0.31 0.07 0.04 0.02 0.01 0.01 0.01
Rape/sexual assault 0.19 0.25 0.33 1.55 0.39 0.23 0.21 0.18 0.28
Robbery 0.27 0.35 1.10 1.39 0.95 0.34 0.33 0.33 0.33
Assault 0.42 0.60 1.91 1.21 0.90 0.67 0.37 0.46 0.58
Other violent 0.17 0.30 2.09 0.67 0.31 0.35 0.17 0.14 0.23

Property 0.61% 0.68% 3.34% 1.88% 1.44% 0.72% 0.72% 0.79% 0.73%
Drug 0.60% 0.63% 2.82% 1.82% 1.32% 0.66% 0.60% 0.84% 0.74%
Public order 0.38% 0.46% 2.34% 1.26% 0.85% 0.50% 0.37% 0.49% 0.47%

Number of arrest
offenses during the
9 years following release 23,699 4,181 334 504 1,075 3,053 7,501 8,551 12,707

Source: Bureau of Justice Statistics, Recidivism of State Prisoners Released in 2005 data collection, 2005-2014.
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The Bureau of Justice Statistics of the U.S. Department of Justice is the
principal federal agency responsible for measuring crime, criminal
victimization, criminal offenders, victims of crime, correlates of crime, and the
operation of criminal and civil justice systems at the federal, state, tribal, and
local levels. BJS collects, analyzes, and disseminates reliable statistics on crime
and justice systems in the United States, supports improvements to state and
local criminal justice information systems, and participates with national and
international organizations to develop and recommend national standards for
justice statistics. Jeffrey H. Anderson is the director.

This report was written by Mariel Alper and Matthew R. Durose. Joshua
Markman, a former BJS statistician, assisted with developing this study.
Stephanie Mueller verified the report.

Caitlin Scoville and Jill Thomas edited the report. Tina Dorsey produced
the report.
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Scott Walker
Governor

Jon E. Litscher
Secretary

November 2, 2017

State ofWisconsin
Department of Corrections

Mailing Address

3099 E. Washington Ave.
Post Office Box 7925
Madison, WI 53707-7925
Telephone (608) 240-5000
Fax (608) 240-3300

To:

From:

Executive Planning

de,so»
Jon E. Litscher, secrea,,?

I am pleased to share with you the fourth in a series of "Recidivism after Release from Prison" reports,
produced by the Wisconsin Department of Corrections' cross-divisional Research and Policy Unit.

This report provides updated recidivism trends for more than 156,000 offenders who were released
from the Wisconsin correctional system between 1990 and 2013. Following a steady decrease beginning
in 1993, recidivism rates have remained relatively stable in recent years.

In addition to updating overall trends in recidivism, this report adds new measures of recidivism. These
new measures include recidivism rates by offenders' original incarceration offenses, and an analysis of
the degree to which recidivists specialize in certain offense types. The report also includes recidivism
rates by risk to reoffend. These measures will assist the Department in its continued efforts to match
offenders with appropriate services to ensure their successful reentry into the community.

The Department will continue to identify and implement policies and procedures based on evidence
based principles to achieve the best possible outcomes for offenders, staff, and tax payers. Ultimately,
our goal is to create safer communities. I'd like to thank all of the staff involved in the compilation of this
report.
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Executive Summary

The Wisconsin Department of Corrections (WI DOC) defines recidivism as a new offense resulting in a
conviction and sentence to the WI DOC. One, two, and three-year follow-up periods are calculated beginning
on the day the offender is released from prison. Recidivism rates represent the number of persons who have
recidivated divided by the total number of persons in a defined population. All recidivism rates are based on
only Wisconsin offenses that have resulted in court dispositions that include custody or supervision under the

WI DOC. This report summarizes recidivism rates for a total of
156,026 offenders released from the Wisconsin prison system
between 1990 and 2013.

Recidivism rates over the most recent several release years have
remained relatively stable. Offenders released in 2009 had the
lowest three-year recidivism rote in 20 years at 30.8%. Since
then, the three-year rote increased slightly for those released in
2011, to 31.3%. One- and two-year recidivism rates have also

remained fairly constant over the last several release years, with the one-year rate decreasing by 0.7
percentage points from 2011 to 2013, and the two-year rate increasing by 0.3 percentage points from
2010 to 2012.

Highlights:

Gender. Males recidivated at a consistently higher rate than females for all release years and follow-up
periods.

Age at Release. Younger offenders were more likely to recidivate compared to older offenders. Offenders
aged 20 to 29 made up the largest group of released offenders and recidivists.

Race. Black offenders had slightly higher recidivism rotes than White offenders, but the difference between
the two groups was the smallest for the entire report period (one percentage point) for 2011 releases.

Time to Recidivism Event. Half of the offenders who recidivated within the three-year follow-up period did
so within the first year following their release from prison.

Length of Prison Stay. Recidivism Increased with shorter lengths of stay. The lowest recidivism rates were
found among offenders released from a period of incarceration that was five years or longer.

Risk Level. High risk offenders demonstrated the highest recidivism rotes, followed by moderate risk
offenders, then low risk offenders.

Original Offense Type. Offenders originally incarcerated for property offenses had the highest recidivism
rates and those originally incarcerated for violent offenses hod the lowest.

Offense Type Specialization. Recidivists whose original incarceration was for a violent offense were least
likely to commit another violent offense, while public order recidivists were most likely to commit another
public order offense.

Recdwsm Rates bv.,
Follow-up Period

Release Follow-up Recidivism
'ear Period Rate

2013 l«year 14.5%
2012 2-year 25.1%
2011 3-year 31.3%



Introduction

The Wisconsin Department of Corrections (WI DOC) defines recidivism as the following:

Following an episode of incarceration with the WI DOC, to commit a criminal offense
that results in a new conviction and sentence to WI DOC custody or supervision.

WI DOC recidivism rates represent the number of persons who have recidivated divided by the total number

of persons released from an episode of confinement that included one or more adult conviction prison

sentences. Recidivism rates are based only on Wisconsin offenses that have resulted in court dispositions that

include custody or supervision under the WI DOC. This means that persons who have committed offenses, and

are subsequently serving their sentences under other state or federal jurisdictions, are not counted as

recidivists under this definition. Furthermore, offenses that result in only jail dispositions, fines or forfeitures, or

municipal violations are not included in recidivism rate calculations.

Recidivism rates for three different follow-up periods are presented throughout this report. A follow-up

period is the timeframe during which an offender is tracked to determine if he/she committed a new criminal

offense. Recidivism rates are reported for one-, two-, and three-year follow-up periods. Additionally, this

report includes recidivism rates for groups of offenders released between 1990 and 201 3. A group of

offenders released in the same year is referred to as a release cohort. Appendix A (see page 15) provides a

detailed description of the methodology used to calculate recidivism rates.

WI DOC considers the offense date the date of the recidivism event. Offenders are often not apprehended

and convicted until many years after an offense occurs. WI DOC does not obtain data for an offense until a

court sentences an offender to WI DOC custody or supervision. This means that historical recidivism rates can

change depending on when the analysis is done. For example, if an offender was released from prison in

1 995 and committed an offense in 1996, but was not arrested, convicted, and sentenced until 2011, the

recidivism rate for 1995 releases as calculated in 2010 would not count the offender as a recidivist.

However, when the rate was calculated again in 201 2, the offender would be counted as a recidivist for the

1 99 5 release cohort. Therefore, it is important to note that for this reason, recidivism rates reported in the last

Recidivism after Release from Prison report may differ slightly from rates in the present report.

This report updates recidivism rates previously presented in the June 2014 Recidivism after Release from Prison
report. More specifically, rates for additional release years are reported for overall trends in recidivism

rates, and for recidivism rates by gender, age at release, race, time to recidivism event, and length of prison

stay. The present report also includes new data on recidivism rates broken down by risk to reoffend,

offenders' original offense types (violent, property, etc.), and offense type specialization.



Release from Prison Recidivism Rates

Recidivism Rate Trends
The figure below shows recidivism rates for releases from prison beginning in 1990, by release year and

follow-up period. Overall, recidivism rates have significantly decreased since 1 990, with the three-year rate

decreasing by 27.2% ( 11.7 percentage points) from 1 990 to 2011. In the last several years recidivism rates

have remained relatively stable, with a slight increase in the two- and three-year rates, and a slight decrease

in the one-year rate since 2009. Recidivism rates are calculated at one, two, and three years post-release

and are cumulative (meaning that the longer follow-up periods include all instances of recidivism from the

shorter follow-up periods).1
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Recidivism Trends for Select Release Years'
1- Year Follow-up 2-Year Follow-up 3-Year Follow-up

Release Total Total Total
Year Releases.. Recidivists'.. Releases Recidivists Releases Recidivists
1990 2,841 621 21.9% 2,834 986 34.8% 2,828 1,215 43.0%
1995 4,943 1,087 22.0% 4,934 1,659 33.6% 4,920 2,026 41.2%
2000 7,161 1,283 17.9% 7,129 2,174 30.5% 7,120 2,820 39.6%
2005 8,604 1,438 16.7% 8,567 2,310 27.0% 8,534 2,908 34.1%
2011 7,689 1,167 15.2% 7,647 1,908 25.0% 7,612 2,379 31.3%
2012 7,521 1,134 15.1% 7,486 1,881 25.1%
2013 7,661 1,109 14.5%

• See Tobie 1 in Appendix B (page 20) for o table including all release years.

•• Total release numbers may differ from those in past years' reports. Doto sets are re-run for every new report, and numbers may change slightly due to
corrections in data entry regarding release dotes or release types for post years.

••• Recidivism rotes may differ slightly from those in past reports due to recent convictions and sentences to WI DOC for offenses that occurred many years
before the offender was apprehended. See Recidivism Event subsection of Appendix A (pages 7-18) for a more detailed explanation.

Offenders who died within the timeframe of each specified follow-up period were removed from each cohort prior to recidivism rate
calculations. This resulted in slightly different numbers of offenders re/eased and recidivists for each follow-up period for each given re/ease year.



Recidivism Rates by Gender
Male offenders recidivated at a higher rate than female offenders for every release year and follow-up

period. The average recidivism rate for males released between 2000 and 201 1 (with a three-year follow

up period) was 35.3% while for females it was 26.1 %. Male offender recidivism rates followed the same

pattern as the overall trend for WI DOC recidivism rates. However, the trend for females was less consistent.

This is likely due to the comparatively small number of female offenders released each year (see table

below). Within a small release cohort, slight variations in the number of recidivists can cause the recidivism

rate to fluctuate more so than within a large release cohort.
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Recidivism Rates by Gender: 3-Year Follow-up*
Females Males

Release Total Total
Year Releases Recidivists Releases Recidivists
2000 682 187 27.4% 6,438 2,633 40.9%
2001 663 187 28.2% 6,200 2,514 40.5%
2002 633 186 29.4% 6,888 2,558 371%
2003 672 171 25.4% 7,184 2,718 37.8%
2004 705 204 28.9% 7,611 2,792 36.7%
2005 729 203 27.8% 7,805 2,705 34.7%
2006 695 165 23.7% 7,677 2,656 34.6%
2007 677 183 27.0% 7,844 2,636 33.6%
2008 775 172 22.2% 8,317 2,637 31.7%
2009 690 163 23.6% 7,981 2,512 31.5%
2010 635 146 23.0% 7,833 2,579 32.9%
2011 625 164 26.2% 6,987 2,215 31.7%

• See Tobie 2 in Appendix B (poge 21) for toble including oil follow-up periods.



Recidivism Rates by Age at Release
Younger offenders exhibited consistently higher recidivism rates than older offenders. Offenders aged 20 to
29 represented the largest number of releases and recidivists for all follow-up years. Recidivism rates for
those younger than 20 and older than 59 are not reported due to the small number of offenders in each

category? For links to complete tables of recidivists by age at release clik here.

60°

50%,

3-year

2-year

1-year

., '\-
10,

30%,
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Recidivism Rates by Age for Seled Release Years: 3-Year Follow-up
2000 2011

Age Catego,y
19 and Under

20-24
25-29
30-34
35-39
40-44
45-.49
50-54
55-59
60-64

65 or Older

Total Releases
297
1,683
1,388
1,249
1,152
729
341
157
76
24
24

Recidivi sts
157
756 44.9%
558 40.2%
520 41.6%
432 37.5%
240 32.9%
108 31.7%
37
8
1
3

Total Releases
100
1,231
1,674
1,220
924
893
714
497
219
90
50

54
512
582
386
271
239
175
111
39
7
3

41.6%
34.8%
31.6%
29.3%
26.8%
24.5%
22.3%

Recidivists

2 A sub-group of offenders must make up at least five percent of the total release cohort for recidivism roles to be reported. Recidivism rates for
very small populations can be msleading as slight changes in numbers of recodivsts can produce large changes mn recudrvsm rates.



Recidivism Rates by Race
Recidivism rates for Black and White offenders decreased between 2000 and 201 1, with the gap between

the two groups narrowing to just one percentage point in 2011. This is the smallest difference in recidivism

rates between Black and White offenders in the reporting period (the largest gap was 7.6 percentage points

for offenders released in 2002). Recidivism rates for American Indian/Alaskan Native and Asian or Pacific

Islander offenders are not reported due to the small number of offenders in each category.3 Of those

offenders released in 2011, 650 reported Hispanic ethnicity, and of those, 27.2% recidivated within three

years (offenders in any race category can also be Hispanic).
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Recidivism Rates by Race: 3-Year Follow-up'

American Indian/ Asian or Pacific Islander Black WhiteAlaskan Native
Release Total Recidivists Total Recidivists Total Recidivists Total RecidivistsYear Releases Releases Releases Releases
2000 229 107 34 9 3,829 1,614 42.2% 3,014 1,087 36.1%
2001 246 121 33 5 3,441 1,424 41.4% 3,134 1,150 36.7%
2002 264 112 39 8 3,722 1,491 40.1% 3,491 1,133 32.5%
2003 250 114 43 11 3,852 1,509 39.2% 3,707 1,255 33.9%
2004 298 140 51 15 3,873 1,480 38.2% 4,084 1,361 33.3%
2005 314 137 65 17 3,978 1,424 35.8% 4,155 1,329 32.0%
2006 318 133 49 10 3,906 1,391 35.6% 4,081 1,287 31.5%
2007 322 129 63 18 3,898 1,311 33.6% 4,223 1,359 32.2%
2008 357 141 51 15 4,036 1,301 32.2% 4,634 1,351 29.2%
2009 335 129 62 14 3,768 1,187 31.5% 4,472 1,345 30.1%
2010 321 140 57 10 3,602 1,190 33.0% 4,468 1,385 31.0%
2011 320 144 54 12 3,142 984 31.3% 4,088 1,238 30.3%

3 A sub-group of offenders must moke up at least five percent of the total release cohort for recidivism rates to be reported. Recidivism rates for
very small populations can be misleading as slight changes in numbers of recidivists can produce large changes in recidivism rates.



Time to Recidivism Event
The graph below displays the timeframe in which recidivists committed new offenses. The majority of

offenders who recidivated within a three-year follow-up period did so less than two years after being

released. Twenty-five percent of recidivists released between 2000 and 2011 committed an offense within

4.5 months, 50% did so within 11.5 months, and 75% committed an offense within 21 months of their release

from prison. For a link to a complete table of recidivists by time to recidivism event click here.
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Recidivism Rates by Length ofPrison Stay
Of the offenders released in 2011, those with a prison stay of one year or less prior to release had the

highest recidivism rates compared to all other lengths of stay. For longer lengths of stay, the recidivism rates

were progressively lower, and those offenders who spent five or more years in prison prior to release had the

lowest recidivism rates.

More than half (54.0%) of the offenders released from prison stays of one year or less were released

following admissions for revocations; therefore short lengths of stay do not necessarily indicate short overall

sentences (the remaining short lengths of stay were likely due to jail credit). One possible contributor to the

differences in recidivism rates between offenders released from shorter and longer lengths of stay could be

the larger proportion of sex offenders released from longer lengths of stay (24.4% of those released from a

stay of five or more years had active sex offenses compared to 6.5% of those released from a length of stay

of one year or less). Wisconsin data shows that recidivism rates for sex offenders are generally much lower

than rates for other types of offenders (for more information see the Sex Offender Recidivism after Release

from Prison Report). The ages of offenders in each length of stay category could also contribute to the

differences in recidivism rates; offenders age 40 or older made up 27.3% of those released from lengths of

stay of one year or less, but made up 38.3% of those released from lengths of stay of more than five years.

See Appendix B (Table 3, page 22) for a complete table of recidivism rates by length of prison stay.
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Releases with stays > 5years
► 24.4% had active sex offenses
► 38.3% were age 40 or older
► 1 2.2% were originally admitted

for revocation only

Releases with stays 1 year or less

► 6.5% had active sex offenses
27.3% were age 40 or older

► 54.0% were originally admitted
for revocation only
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Recidivism Rates by Length of Prison Stay: 2011 Releases, 3-Year Follow-up
Length of Stay in Prison Total Releases Recidivists
One year or less 2,482 884 35.6%

1-2 years 2,586 846 32.7%
2-3 years 1,053 329 31.2%
3-5 years 786 209 26.6%
>5 years 705 111 15.7%

Average Length of Stay = 9.2 years (Minimum= 5.1 years; Maximum= 28.9 years)



Recidivism Rates by Risk Level

Offenders identified as high risk to recidivate (using a risk proxy tool; see Appendix A, page l 8 for a

description of the tool) had consistently higher recidivism rates than those identified as moderate and low risk.

Moderate risk offenders also had consistently higher recidivism rates than low risk offenders. Recidivism rates

for moderate and low risk offenders decreased slightly over the report period while recidivism rates for high

risk offenders decreased more sharply between 2000 and 20 l l ( 12.1 percentage points). See Appendix B

(Table 4, page 23) for a complete table of recidivism rates by risk level.
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Recidivism Rates by Risk Level for Select Release Years: 3-Year Follow-up

2000 2006
Risk Level Totol Releases Recidivists Tota I Releases Recidivists

High Risk 2,505 1,356 54.1% 2,323 1,088 46.8%

Moderote Risk 2,802 1,075 38.4% 3,719 1,270 34.1%

Low Risk 1,812 388 21.4% 2,324 461 19.8%
• See~in Appendix B {poge 23) for o table including all release years.

2011
Total Releases Recidivists

1,632 685 42.0%

3,752 1,280 34. l %

2,222 411 18.5%



Recidivism Rates by Original Offense Type
The graph below shows recidivism rates for offenders released between 2000 and 2011, by the most serious

offense committed that led to their original incarceration (note that recidivists did not necessarily commit the

same type of offense as the original commitment offense). Those offenders incarcerated for property offenses

demonstrated the highest recidivism rates and those incarcerated for violent offenses demonstrated the

lowest. Recidivism rates for those originally incarcerated for public order offenses decreased significantly ( 18

percentage points) between 2000 and 2011. See Appendix B (Table5, page 24) for a complete table of

recidivism rates by offense type.
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The table below shows the percentage of offenders in each offense type category who were designated low,

moderate, or high risk to recidivate at the time of their release. Notably, the largest proportions of high risk

offenders were those in the property and drug offense categories (those offenders with the highest recidivism

rates). The violent and public order offense categories contained the largest proportions of low risk offenders

(and the lowest recidivism rates).

Most Serious Offense from Original Incarceration by Risk Level (2011)
Total Number of Releases in Each Category

Risk Level
Offense Type Prior to Low Risk Moderate Risk High Risk Total

Release N % N % N % N %
Violent Offense 890 28.9% 1,579 51.2% 613 19.9% 3,082 100.0%

Property Offense 373 22.0% 873 51.4% 453 26.7% 1,699 100.0%

Drug Offense 345 23.7% 752 51.6% 359 24.7% 1,456 100.0%

Public Order Offense 609 44.9% 543 40.0% 205 15.1% 1,357 100.0%



Offenses were categorized based on the Association of State Correctional Administrators (ASCA)

Performance-Based Measures System (PBMS) standards (see Appendix A, page 19 for more information). To

provide an example of the types of offenses in each category, the table below shows the top five offenses in

each category for offenders in the 201 1 release cohort.

Most Common Offenses in Each Offense Type Category'
Violent Offense Property Offense Drug Offense Public Order Offense

Statute Description N Statute Description N Statute Description N Statute Description N

2nd Degree Sexual
378

Burglary-Building or
728

Manufacture/Deliver
168 Operating while under

547Assault of Child Dwelling Cocaine (lg) Influence (5th or 6th)

Armed Robbery 289 Forgery-Uttering 163
Possess. with Intent.

126 Possession of Firearm
176Cocaine (> l -5g) by Felon

Substantial Drive or Operate Manufacture/Deliver Failure to SupportBattery -Intend 213 117 91 88
Bodily Harm

Vehicle w/o Consent Cocaine (>1-5g) Child ( l 20 Days+)

l st Degree Sexual 176
Misappropriate ID 76 Possess w/Intent

86 Bail Jumping-Felony 83Assault of Child Info - Obtain Money Cocaine (>5-15g)

Battery 167 Theft-Movable 58 Possess w/Intent-THC
72 Vehicle Operator

57Property (<$2500) (<200 grams) Flee/Elude Officer

• Data from 2011 release cohort, 3-year follow-up period. Only the top five most common offenses are listed as an example of the offenses in each offender type category.

Offense Type Specialization
Offense type specialization is the tendency for offenders to be reconvicted for an offense type that is the

same as the one they were originally incarcerated for. The table below displays the percentage of recidivists

in each original offense type category who committed new offenses in the same category after release from

prison. The circled values represent the proportion of recidivists who committed new offenses in the same

category as the offense that led to their original incarceration. Overall, offense type specialization was most

evident for public order offenses, with 52.6% of recidivists who were originally incarcerated for a public

order offense committing another public order offense. This is partly accounted for by specialization among

OWi offenders (a subset of the public order offense category), as more than half (58.2%) of the OWi

offenders who recidivated committed another OWi offense. Specialization was least evident for violent

offenses. Of those recidivists originally incarcerated for violent offenses, 28.3% committed another violent

offense. Property and drug offenses fell in the middle with just under half (46.9%) of the recidivists

incarcerated for property offenses committing another property offense, and 43.9% of the recidivists

incarcerated for drug offenses committ ing another drug offense.

Percent of Recidivists Convicted for the Same Offense Type as Their Original Incarceration Offense
2011 Releases, 3-Year Follow-up (recidivists only)

Original Incarceration
Offense Type

Violent Offense

Property Offense

Drug Offense

Public Order Offense

Violent Offense

28.3%
16.0%

17.9%

21.4%

Post-Release Recidivism Offense Type

Property Offense Drug Offense Public Order Offense

18.8% 16.0% 36.9%

46.9% 13.3% 23.9%

12.3% 43.9% 25.8%

15.1% 10.9% 52.5



Appendix A

Definition ofRecidivism

The WI DOC defines recidivism as a new offense resulting in a conviction and sentence to the WI DOC. This

definition of recidivism is based on a rather straightforward, yet fundamental principle in defining public

safety. That is, generally, when members of the public are asked what they expect of an offender who is

placed on probation supervision, or released from prison following a conviction for a crime, many simply

respond "... that they do not commit another crime." Therefore, the WI DOC method for calculating recidivism

rates centers on an offense date for which the offender, through full due process of the legal system, is

ultimately convicted of another crime. These events can be substantiated through documentation of actions

taken by the court (e.g., a Judgment of Conviction).

A notable limitation to fully applying this principle to calculating

recidivism rates involves not having full access to data containing

information on court dispositions that do not come under the

custody or supervision of the WI DOC (see bulleted list at right).

As additional data on municipal violations, fines, jail-only

sentences, or convictions resulting in sentences in other state or

federal correctional systems becomes available to the WI DOC,

and can meet stringent validation standards, the Department will

expand the scope of its recidivism calculations to include these

documented incidents of new criminal behavior. Under current

circumstances, the Department can only measure what it is able to

count and verify as accurate. Despite this limitation, it is important

to note that the WI DOC uses the same methodology to calculate

recidivism rates for all past recidivism rates, and will continue to

use this methodology for all future rates, allowing for consistent

reporting of recidivism trends over time.

Methodology
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There are three key components involved in recidivism rate calculations:

o Starting point - This defines the cohort, or the group of offenders being examined to see if they

recidivated. For example, offenders released from prison in 2007, or offenders beginning

supervision in 2005.

o Follow-up period - Timeframe in which an offender has the opportunity to engage in a recidivism

event. The standard timeframe used for follow-up periods is three years, but other follow-up

periods (one, two, five, ten years) are common as well. To accurately measure recidivism rates all

offenders in the cohort must have the same amount of follow-up time.



o Recidivism event - The measure that identifies whether and when recidivism occurred. Some

commonly used recidivism events are arrest, new conviction, new prison sentence, and admission to

prison. WI DOC defines a recidivism event as an offense that results in a new conviction and

sentence to WI DOC custody or supervision. The WI DOC uses the date of the offense that

resulted in the conviction as the date of the recidivism event. Note that the conviction and sentence

can occur after the end of an offender's follow-up period.

!=ollow0up Period
3 yems is s!cmclc-1rcl
DOC also provides recidivism rates for
l- and 2-year follow-up periods.

5tarting
Point

Recidivism
Event

Enl of
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Who is in i"he 1:ohort
Release from prison
Placed on community ~uper'.'ision
{pro'cation, arele, MR•ES;
Discharged from supervision

Offense elate is the
recidivism event date

Con•Jicrion ➔ Probation
Conviction➔ Jail and Probation
Conviction➔ Prison

It is important to note what starting point, follow-up period, and recidivism event are being used when

comparing results from different recidivism studies, as rates are not comparable when any one of these

components are different.

Starting Point

For this report, offenders released from a WI DOC facility between 1 990 and 201 3 were included in the

various release year cohorts with the following exception: offenders who were released from a temporary

stay in a WI DOC facility, such as a hold, an alternative to revocation (ATR), or an alternative to prison (ATP)

were not included in the release cohorts. Only those offenders who were released from a period of

incarceration due to completing the confinement portion of their sentence or revocation were included in each

release cohort.

An offender was only counted once in any given cohort. If an offender was released more than once during a

calendar year, the last release in the year was used as the offender's starting point for his or her follow-up

period.

Follow-up Period

Follow-up periods for a given starting point cohort were the same for every offender in the cohort. Meaning if

an offender was released from prison on January 1, 1995, he was followed until December 31, 1997 for a

three-year follow-up period, while an offender released on December 31, 1995 was followed until

December 30, 1998.



Offenders who died within the timeframe of each specified follow-up period were removed from the starting
point cohort. For example, an offender who died one and a half years after being released would not be
included in the two-year follow-up cohort, because he died before the two years were complete. However,
this offender would still be included in the one-year follow-up cohort, because he did not die until after he
had been in the community for the entire one year following his release. The WI DOC is only able to track the
deaths of offenders who are under the supervision of the WI DOC at the time of their deaths. Therefore
offenders who died and were not under WI DOC custody or supervision at that time remain in the cohort.

Recidivism Event

An offender was considered a recidivist if he or she committed a new crime and was convicted and sentenced
to WI DOC custody or supervision within his or her follow-up period. Although an offender must be convicted
and sentenced to WI DOC custody or supervision to be considered a recidivist, it is the date of the actual
offense that is considered the date of the recidivism event, not the date of conviction, sentencing, or admission
to prison. Therefore, the offense itself must have occurred during the offender's follow-up period. If an
offender had multiple offense dates in a given follow-up period the earliest offense date was counted as the
recidivism event. An offender can only be counted as a recidivist once within any given cohort.

For some older data, offense dates were missing but corresponding sentence dates were available. Estimated
offense dates were calculated for all missing offense dates using the following equation:

Estimated Offense Date = Sentence Date -- 209 days

"Median number of days between offense and sentence dates based on sentence dotes
that occurred between January 1, 2006 and December 31, 2011

If an estimated offense date fell within an offender's follow-up period he or she was counted as a recidivist.

WI DOC's methodology considers the date of an offense as the date of the recidivism event. Often an
offender is not arrested, tried, convicted, and sentenced until years after committing an offense. The WI DOC
does not obtain data for that offense until the time that the offender is sentenced to custody or supervision
under the Department. Therefore, past recidivism rates can change depending on when data are analyzed.
For example, if an offender released in 1995 was arrested, convicted, and sentenced in 2011 for an offense
committed in 1996, a recidivism rate calculated in 2010 for a 1995 starting point cohort would not count the

offender as a recidivist. However, if that rate was calculated again in 2012, the offender would be
considered a recidivist for the 1995 starting point cohort.

Even when an offender is arrested, tried, convicted, and sentenced shortly after the occurrence of an offense,
the WI DOC still will not obtain offense data until 209 days (on average) after the offense. Therefore,
recidivism rates calculated by the WI DOC provide for a minimum one-year lag time to account for the time
between apprehension for a new crime and subsequent court disposition. This allows the Department to
capture data on offenders who committed crimes during the last year of their follow-up periods, but who
were not convicted and sentenced until sometime after the follow-up period. For example, a report of 201 3
release from prison recidivism rates with a three-year follow-up period would not be published until after
2017, allowing for the three-year follow-up period (ending in 2016) and the one-year lag time (ending in
2017).



Furthermore, WI DOC is only able to calculate recidivism rates based on the data that is available to the

Department. Therefore, offenses that result in fines or convictions to only county jail are not counted as

recidivism events because the WI DOC is not notified when offenders receive these types of sentences or court

dispositions. At this point in time, the WI DOC is only able to obtain and validate data on offenders who are

under WI DOC custody or supervision.

Percentage Change in Recidivism Rate

The percentage change in the recidivism rate reported in the executive summary and on page six is

calculated by dividing the percentage-point change by the initial recidivism rate and multiplying the resulting

number by 1 00. This yields the percentage by which the recidivism rate changed. For example, in 1990 the

recidivism rate was 43.0%, and it decreased 11.7 percentage points to 31.3% in 2011. Therefore, the

resulting change in the recidivism rate was 27.2%.

Age at Release

An offender's age at release was calculated as the number of years between the offender's date of birth

and his or her release date. The offender's age was rounded down, meaning that if 25 years and 300 days

had passed between an offender's date of birth and release date, that offender was identified as being 25

years old.

Time to Recidivism Event

Time to recidivism event was calculated as the number of months between the offender's date of release and

the date of his or her recidivism offense. The number of months was rounded down, such that if the time

between the release and the recidivism offense was two months and 27 days, the offender was categorized

as having recidivated in two months from his or her release.

Length of Prison Stay

Length of prison stay was calculated as the number of months between the offender's admission date and

release date. The category of 1-2 years includes offenders whose lengths of stay were 24 months; the 2-3

year category includes lengths of stay of 36 months; and the 3-5 year category includes lengths of stay of 60

months.

Risk Level

Offender risk level was calculated using the WI DOC version of a proxy risk screening instrument (see Bogue.

Woodward and Joplin. 2006) in order to capture a complete historical analysis of risk level. Though WI DOC

currently uses the COMP AS Risk Assessment to capture a more detailed picture of offender criminogenic risk,

the measure has only been in use since mid-2012 and would provide incomplete recidivism-by-risk trends.

The WI DOC proxy risk instrument incorporates three items to broadly estimate general risk for recidivism: 1)

age at release from prison, 2) age at first sentence to WI DOC custody, and 3) number of prior felony

convictions in Wisconsin. Scores from the proxy risk screening instrument are used to define three over a II risk

categories: low, moderate, and high.



Original Offense Type and Offense Type Specialization

Offense type categories were based on the Association of State Correctional Administrators (ASCA)
Performance-Based Measures System (PBMS) standards. While the ASCA standards were followed as closely
as possible in the categorization of offenses, supplementary rules were developed to aid in categorizing
statutes that did not clearly fit into one category or another. Offense categorization methodology is available
upon request.

Recidivism rates by original offense type were determined using the most serious active offense at the time of
an offender's release from prison.

For offense type specialization, if an offender committed offenses on multiple dates within his or her follow-up
period, the first offense date was selected as the date on which the offender became a recidivist. To
determine the offender's most serious recidivist offense, the offenses committed on that offense date only
were examined.

Recidivism vs. Reincarceration

Reincarceration rates are also commonly reported by corrections agencies, and are sometimes confused with
recidivism rates. A reincarceration rate represents the percentage of offenders released from prison who then
return to prison for a revocation, a revocation with a new sentence, or a new sentence within a specified
follow-up period. The WI DOC tracks reincarceration rates as a means to report on prison bed utilization and
population projections, and as an additional outcome measure, but not as a means to calculate recidivism
rates.



Appendix B

Table 1. Recidivism Trends 1990-2013

1-tarFlew -lpo 2-YearFallow-llo 3-YaarFollow-lp
Release Total Total Total
Yer Releases' Recicllvits" Releases Recldlvlsls ReleaMs Reddlvl sts
1990 2,841 621 21.9% 2,834 986 34.8% 2,828 1,215 43.0%
1991 3,605 827 22.9% 3,593 1,258 35.0% 3,581 1,530 42.7%
1992 3,649 857 23.5% 3,640 1,257 34.5% 3,631 1,542 42.5%
1993 4,274 1,011 23.7% 4,261 1,572 36.9% 4,252 1,929 45.4%
1994 4,049 892 22.()% 4,035 1,440 35.7% 4,018 1,755 43.7%
1995 4,943 1,087 22.()% 4,934 1,659 33.6% 4,920 2,026 41.2%
1996 4,840 1,074 22.2% 4,819 1,617 33.6% 4,808 1,991 41.4%

1997 5,009 998 19.9% 4,989 1,595 32.<1% 4,979 1,969 39.5%
1998 4,780 969 20.3% 4,771 1,476 30.9% 4,760 1,799 37.8%
1999 5,183 1,025 19.8% 5,176 1,639 31.7% 5,171 2,083 40.3%
2000 7,161 1,283 17.9% 7,129 2,174 30.5% 7,120 2,820 39.6%
2001 6,901 1,323 19.2% 6,876 2,164 31.5% 6,863 2,701 39.4%
2002 7,550 1,344 17.8% 7,539 2,188 29.()% 7,521 2,744 36.5%
2003 7,921 1,438 18.2% 7,883 2,270 28.8% 7,856 2,889 36.8%
2004 8,376 1,471 17.6% 8,342 2,376 28.5% 8,316 2,996 36.0%
2005 8,604 1,438 16.7% 8,567 2,310 27.0%% 11,534 2,908 34.1%

2006 8,451 1,450 17.2% 8,407 2,253 26.8% 8,372 2,821 33.7%
2007 8,572 1,407 16..4% 8,543 2,217 26.()% 8,521 2,819 33.1%
2008 9,151 1,412 15..4% 9,112 2,243 24.6% 9,092 2,809 30.9%
2009 8,741 1,312 15.0% 8,704 2,072 23.8% 8,671 2,675 30.8%

2010 8,554 1,276 14.9% 8,499 2,104 24.8% 8,468 2,725 32.2%
2011 7,689 1,167 15.2% 7,647 1,908 25.0% 7,612 2,379 31.3%
2012 7,521 1,134 15.1% 7,486 1,881 25.1%

2013 7,661 1,109 14.5%
fepol rlap ewersroy di/fr fegntoe inptyrs rep@et. gt tsre re-run for every new report,ad nebrs any dngeslightl y due to
racingin edit @try tending rlee dos r release bps for postper$,
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Table 2. Recidivism Rates by Gender 2000-2013

I-Year Follow.Up 2-Yeor Fol low-Up 3-Year Follow-Up
Females Males Females Males Females Mo/es

Release Totol Total Total Total Total Total
Year Releases RecldMsls Releases Recidivists Releases Recldlvlsls Releases RecidMsls Releases Recidivists Releases Recidivists
2000 682 92 13.5% 6,479 1,191 18.4% 682 138 20.2% 6,447 2,036 31.6% 682 187 27.4% 6,438 2,633 40.9%

2001 667 84 12.6% 6,234 1,239 19.9% 665 139 20.9% 6,211 2,025 32.6% 663 187 28.2% 6,200 2,514 40.5%

2002 638 86 13.5% 6,912 1,258 18.2% 636 142 22.3% 6,903 2,046 29.6% 633 186 29.4% 6,888 2,558 37.1%
2003 678 79 11.7% 7,243 1,359 18.8% 677 138 20.4% 7,206 2,132 29.6% 672 171 25.4% 7,184 2,718 37.8%
2004 707 82 11.6% 7,669 1,389 18.1% 705 153 21.7% 7,637 2,223 29.1% 705 204 28.9% 7,611 2,792 36.7%
2005 732 103 14.1% 7,872 1,335 17.0% 730 152 20.8% 7,837 2,158 27.5% 729 203 27.8% 7,805 2,705 34.7%
2006 701 80 11..4% 7;750 1,370 17.7% 697 136 19.5% 7,710 2,117 27.5% 695 165 23.7% 7,677 2,656 34.6%
2007 679 102 15.0% 7,893 1,305 16.5% 678 144 21.2% 7,865 2,073 26.4% 677 183 27.0% 7,844 2,636 33.6%
2008 779 73 9.4% 8,372 1,339 16.0% 777 129 16.6% 8,335 2,114 25.4% 775 172 22.2% 8,317 2,637 31.7%
2009 695 76 10.9% 8,046 1,236 15.4% 692 127 8.4% 8,012 1,945 24.3% 690 163 23.6% 7,981 2,512 31.5%
2010 641 55 8.6% 7,913 1,221 15.4% 637 115 18.1% 7,862 1,989 25.3% 635 146 23.0% 7,833 2,579 32.9%
2011 631 80 12.7% 7,058 1,087 15..4% 627 138 22.0% 7,020 1,770 25.2% 625 164 26.2% 6,987 2,215 31.7%
2012 596 65 10.9% 6,925 1,069 15..4% 590 121 20.5% 6,896 1,760 25.5%

2013 607 65 10.7% 7,054 1,044 14.8%



Table 3. Recidivism Rates by Length ofPrison Stay2000-2011: 3-Year Follow-up

One Year or Leu 1-2Years 2-3Ya0rs 3-5 Years >SYeon
Release Total Total Total Total Total
Year Releases Recld lvlsls Releases Recidivists Releases RecldMsls Releases Recid ivists Releases Recidlvlsls
2000 2,654 1,121 42.2% 2,064 829 40.2% 1,103 421 38.2% 807 307 38.0% 492 142 28.9%
2001 2,467 1,058 42.9% 1,929 751 38.9% 944 350 37.1% 909 342 37.6% 614 200 32.6%
2002 2,685 1,090 40.6% 2,067 758 36.7% 1,042 371 35.6% 942 319 33.9% 785 206 26.2%
2003 2,707 1,131 41.8% 2,283 828 36.3% 1,060 366 34.5% 927 317 34.2% 879 247 28.1%
2004 3,036 1,262 41.6% 2,412 830 34.4% 1,0S9 385 35.4% 877 290 33.1% 902 229 25.4%
2005 3,157 1,195 37.9% 2,566 901 35.1% 1,137 380 33.4% 865 265 30.6% 809 167 20.6%
2006 3,157 1,196 37.9% 2,479 824 33.2% 1,131 383 33.9% 908 254 28.0% 697 164 23.5%
2007 3,323 1,254 37.7% 2,655 875 33.0% 1,027 344 33.5% 862 234 271% 654 112 17.1%
2008 3,325 1,173 35.3% 2,991 918 30.7% 1,140 348 30.5% 877 223 25.4% 759 147 19.4%
2009 3,210 1,163 36.2o/o 2,746 804 29.3% 1,194 347 29.1% 788 223 28.3% 733 138 18.8%
2010 3,029 1,094 36.1% 2,839 947 33.4% 1,056 320 30.3% 849 225 26.5% 695 139 20.0%
2011 2,482 884 35.6% 2,586 846 32.7% 1,053 329 31.2% 786 209 26.6% 705 111 15.7%



Table 4. Recidivism Rates by Risk Level 2000-2011: 3-Year Follow-up

Nigh Riek Moderate Rik LowRik
Releme Total Total Total
Year Releases Recldlvlsls Releases Rec:ldlvlsls Releases Recidivists
2000 2,505 1,356 54.1% 2,802 1,075 38.4% 1,812 388 21.4%
2001 2,321 1,296 55.8% 2,746 1,030 37.5% 1,794 374 20.8%
2002 2,367 1,207 51.0% 3,138 1,111 35.4% 2,012 424 21.1%
2003 2,380 1,231 51.7% 3,311 1,191 36.0% 2,160 466 21.6%
2004 2,430 1,197 49.3% 3,515 1,269 36.1% 2,371 530 22.4%
2005 2,416 1,179 48.8% 3;707 1,268 34.2% 2,409 460 19.1%
2006 2,323 1,088 46.8% 3;719 1,270 34.1% 2,324 46l 19.8%
2007 2,253 1,060 47.0% 3,874 1,259 32.5% 2,393 499 20.9%
2008 2,254 982 43.6% 4,169 1,311 31.4% 2,662 514 19.3%
2009 2,033 922 45.4% 4,121 1,304 31.6% 2,512 444 17.7%
2010 1,911 845 44.2% 4,098 1,372 33.5% 2,453 507 20.7%
2011 1,632 685 42.0% 3,752 1,280 34.1% 2,222 411 18.5%



Table 5. Recidivism Rates by Original Offense Type 2000-2011: 3-Year Follow-up

Release ViolentOllender PropertyO/ender DrugOffender Publie OrderOffender
Year Total Total Total Total

Releases Recldlvists Releases Recidivists Releases Recidivists Releases Recidivists
2000 2,707 976 36.1% 2,217 1,006 45.4% 1,538 534 34.7% 650 301 46.3%
2001 2,634 933 35.4% 2,148 988 46.0% 1,343 460 34.3% 717 312 43.5%
2002 2,917 943 32.3% 2,332 946 40.6% 1,447 523 36.1% 816 328 40.2%
2003 3,096 995 32.1% 2,196 912 41.5% 1644 601 36.6% 916 380 41.5%
2004 3,092 1,023 33.1% 2,396 1,016 42.4% 1,823 600 32.9% 1,004 357 35.6%
2005 3,047 899 29.5% 2,227 926 41.6% 2,083 654 31.4% 1,174 428 36.5%
2006 3,093 944 30.5% 2,150 859 40.0% 1,975 614 311% 1,148 402 35.0%
2007 3,170 934 29.5% 2,167 883 40.7% 1,891 551 29.1% 1,286 448 34.8%
2008 3,351 936 27.9% 2,271 822 36.2% 2,007 607 30.2% 1,453 442 30.4%
2009 3,342 940 28.1% 2,063 799 38.7% 1,733 497 28.7% 1,506 432 28.7%
2010 3,338 965 28.9% 1,954 795 40.7% 1,640 519 31.6% 1,515 443 29.2%
2011 3,084 840 27.2% 1,701 708 41.6% 1,457 446 30.6% 1,358 384 28.3%
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Becauseoftherhigh recidvsm rates, offenders released from prisons contribute
significantly to crime rates and state prison populations (Blumstem & Beck,
2005; Rosenfeld, Wallman, & Fomango, 2005; Travis & Lawrence, 2002).
Understanding the factors that influence offenders' odds ofrecidivism can guide
the development ofpractical solutions to the problem (e.g., classification 1DStru
ments and correctional treatment programs) and inform theories ofoffender
behavior (Committee on Community Supervison andDesistance From Crime,
2008; Travis & Visher, 2005).
Empirical findings from longitudmal studies ofoffending patterns have

underscored the unportance ofcontinuity and change in individuals' behavior
(see, forexample, Committee on Community Supervision and Desistance From
Crime, 2008; Laub & Sampson, 2003; Sampson& Laub, 1993). Even though
studies ofoffender recidivism are typically restricted to short intervals oftame
(e.g., l year after release), researchers mn thus area have recognized the contrbu
tion ofcontinuity and change and begun to focus on the potential effects of
both time-varying life circumstances, such as offenders' employment or rela
tionship status, and time-invariant offender characteristics, such as offenders'
priorrecord (e.g., MacKenzie & De Li, 2002; Uggen, 2000). These few studies
to date have provided evdence that short-term changes in offenders' situations
or local life circumstances can influence their odds of offending (Homey,
Osgood, & Marshall, 1995; MacKenzie & De Li, 2002; McGloin, Sullivan,
Piquero, & Pratt, 2007; Sullivan, McGloin, Pratt, & Piquero, 2006). One poten
tally relevant, andoften varying, life circumstance couldbe offenders' residential
situation (i.e., who they live with). Using a statewide sample ofoffenders
released from prison under postrelease supervis10n in Ohio, we add to the limited
research on offender behaviorby examining the effects ofdifferent residential
situations and residential mobility on recidivism, while controlling for other
relevant predictors ofrecidivism. Drawing from theones ofsocial control, we
posit that different residential situations and residential mobility coincide with
vanation in the level ofsocial control present in offenders' lives. Variation m
the level ofsoc1al control can affect offenders' odds ofrecidivism.

Theoretical Framework
The focus ofthis study is on recidivism during the year immediately following
offenders' release from prison. Although the recidivsm process can occurover
a longer period oftime (see, forexample, Maltz, 1984), examination ofthe fac
tors associated with recidivism during a restrictedperiod oftime can still inform
ourunderstanding ofthe recidivism process (Committee on Community Super
vision and Desistance From Crime, 2008; Maruna & Toch, 2005). In addition,
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large-scale studies of rec1d1v1sm have determmed that most offenders who
recdrvate do so wrthm the 1st year after their release (e g, Langan & Levm,
2002), undersconng that this penod of offenders' reentry 1s perhaps the most
cntical time to understand. Furthermore, detenmnat1on ofthe factors that mnflu
ence offenders' h.kehhood ofrecdvsmm the short term 1s ofparticular relevance
to correctional admm1strators because, m general, they only deal with offenders
for a narrow penod oftune (La Vigne, Thomson, Visher, Kachnowska, & Travis,
2003) In the Junsd1ction under exammation m this study (Oh10), for example,
the maJonty ofoffenders are sentenced to postrelease control (PRC, mandatory
parole) for 3 years or less. In practice, however, offenders typically serve only
I to 1 5 years under supervs1on.' Thus, longitudinal studies of offenders who
are restncted to short mtervals oftime can mform theones ofoffender behavior
(eg, des1stance) and provde correctional agencies with practical information
regardmg factors that reflect contmnuuty (1 e., static factors) and mduce change
(1e, dynamic factors) m offender behav10r on a more day-to-day basis (see
Gendreau, Little, & Goggin, 1996, for a discuss1on of the practical applcaton
of static and dynamic predictors ofrec1drvsm)
In this study, we lm.k potential predictors to rec1div1sm usmg a social control

perspective A control perspectrve 1s well suited to studymg adult offenders
because 1t recognizes contmnuuty and change mn mndrvduals' behavor (Laub &
Sampson, 2003; Sampson & Laub, 1993). Continuity 1s reflected by stable
differences between mdrv1duals m their propensities to offend (Gottfredson
& Hirschi, 1990). In contrast, within-1ndrvdual changes 1n exposure to Institu
tons of formal and mformal social control often mduce turnmg pomts that
can be the tnggenng events that mfluence offenders' odds ofrec1d1v1sm (Laub
& Sampson, 2003, Sampson & Laub, 1993) Change can be viewed as a long
term process or m the short term as a response to vanations m md1v1duals'
s1tuat10ns or local life circumstances (Homey et al, 1995, Laub & Sampson,
2003) In this context, the residential situations and related residential stability
ofoffenders released from pnson are hfe circumstances that are h.kely to affect
the degree of social control over offenders' behavor We hypothesize that
vanatons m offenders' res1dent1al s1tuatons and res1dent1al mobility influence
thenr odds of rec1drvsm '

Offenders' Residential Situations, Mobility, and Recidivism
The lmk between offenders' residential s1tuat10n and offendmg has been
grounded ma social control perspective (Homey et al , 1995, Laub & Sampson,
2003, MacKenzie & De L1, 2002, Sampson & Laub, 1993). For mstance,
mndrvduals who aremarred and cohabitatmng could be less hkely to recdvate
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because of the direct control of spouses and because mamage can restnct
opportunities for recidivismby altenng social networks and/orchanging dally
routmes (Horney et al., 1995; Laub & Sampson, 2003; MacKenzie& De Lt,
2002; Sampson & Laub, 1993). Compared with mdividuals who are simply
marriedor living with a boyfnend/girlfriend, individuals who aremarried and
cohabitatmgmay also have a higher level ofcommitment to their relationship
(Holtzworth-Munroe, Smutzler,&Bates, 1997; Stets&Straus, 1989).Agreater
level commitment to arelationshipmay influence thequalityand level ofattach
ment in the marriage, which can affect offenders' odds ofrecidivism (Laub,
Nagmn, & Sampson, 1998; Laub & Sampson, 2003). In support ofthese ideas,
Horney et al. (1995) uncovered that men who weremarried and cohabitating
were less likely to offend, whereas men living with a girlfriend were more
likely to offend. Similarly, MacKenzie and De Li (2002) observed that men
who were livmg with their spouse were less likely to commut nondrug crime.
In contrast, living with a girlfriend had no effect on this type ofoffending.
Neither hving situation had an effect on drug dealing, however.
Sampson and Laub (1993) underscoredthe importanceoffamily in inhibit

ing offending during individuals' childhoodyears. Yet, the potential effects
ofparentsorotherrelatives havenot receivedmuch empirical attention within
the context ofadulthood. This 1s probably because for most adults relation
ships with friendsand significant others becomemore important, and familial
effects on adult behaviors become less proximate. However, offenders return
ing from prison are often devoid ofsocial networks and/or hes, and parents
and other family members can be (and often are) one oftheir few available
resources that may facilitate successful reentry (Clear, Waring, & Scully,
2005; Visher, Baer, & Naser, 2006; Visher& Courtney, 2007). Living with a
parent orotherrelativemay provide indirect control overoffenders' behavior
because even though the strengthofthe attachment betweenparent and child
orbetween family membersmay weaken during the offender's incarceration,
1t could also strengthen more quickly than potential attachments between
offenders and other prosocial mdividuals. Parents and other relatives also
have a vested interest in seeing their family member succeed, and so they
may be willing to assist parole authonties in the supervision (direct control)
ofthe offender. Although it is hkely that someoffenders' parentsarepoor and
some parents or other relatives exhibit antisocial tendencies themselves, it is
also true that even peoplewho are deviant themselves can begoodparents and
"bad parents" are good parents much of the time (Clear et al., 2005; Uggen,
Wakefield,&Western,2005). In addition,paroleauthoritiesoften restrict offend
ers from livingwith indivduals (otherthan parents and spouses) who are also
under supervision or have a criminal history (Glaser, 1969; Petersilia, 2003).
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Prosocal ties (such as between an offender and hus or her law-abiding rela
tive) can mbibit offendmng by bringing new resources to the offender and/or
altering or expanding soc1al networks (Clear et al., 2005; Uggen et al., 2005)
For all these reasons, it is reasonable to expect that offenders who live with
their parents or other relatives wll be less likely to recidivate.
Parole authorites not only have the power to restrict who offenders lve with

but also to direct where offenders hve. Released offenders can be placed m
halfway houses orhomeless shelters, or referred to inpatient treatment programs .
These referrals or placements can occur as the result ofcommunity sanctions for
violations ofconditions ofpostre lease supervision or as apartofcase-management
plans designed to address offenders' reentry needs . Regardless ofhow offenders
are placed in residential programming, involvement in the program can formally
control offenders' behavior by structuring their roubnes, mcreasing supervision
over their behavors, and limuting opportunities to violate the terms of their
release (Petersila, 2003).
In contrast to offenders who live in the aforementioned residental situations,

offenders who are homeless or have absconded are in situations that lack super
vision, assistance, and/orprosoc1al associ ations. Offenders living in these situ
ational contexts often have fewer ties to convenbonal others and/or less to lose
by deviating from (or further from} supervision. For those offenders in these
situations, conformity may be less likely.
Offenders' residential mobilitymay also influence the level ofcontrol over

their behavior. The 1ability to find and maintain stable housing can inhibit the
forming ofprosocial networks and decrease involvement in conventional activi
ties (Sampson, 1988; Sampson, 1991). Resident1al instab ilitymay also weaken
offenders' stake m conformity or attachment to their community (Sampson,
1991,Wooldredge& Thistlethwaite, 2002). Findings from related studies sug
gest that offenders who movemore often aremore likely to recdivate (Meredi th,
Speir, & Johnson, 2007; Visher & Courtney, 2007).

Other Relevant Controls Over Offenders' Behavior
A rehable examination ofthe effects ofdifferent residential situations and res1
dential mobility on recidtvism requires consideration of other variables that
can be included m amodel as statistical controls. These predictors ofrecidivism
might also proxy various aspects ofinformal control over offenders' behavior.
For example, age may be mversely related to recidivism because younger
offenders often have fewer conventional relationships and are less likely to be
involved in activities reflecting more conformis t lifestyles. Studies have revealed
support for a negative relationship between age and recidivsm (e.g., Gendreau
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et al., 1996; Griffin &Armstrong, 2003,MacKenzie, Browning, Skroban, &
Smuth, 1999; Rosenfeld et al., 2005).
Afncan American offenders (particularlymales)may be more hkely to recidi

vate because ofthe overrepresentation ofminonty offenders from economically
and soc1ally disadvantaged neighborhoods (Rose&Clear, 1998),where feelings
ofresentment and hostility toward legal authority are pervasive among residents
(Anderson, 200 I; Sampson & Bartusch, 1998) IfAfrican American offenders
do not hold much respect for the rules ofsupervision because they question the
legitimacy of those rules, recdivsm may be more lkely. Evidence regarding
the effect of offenders' race, however, is mixed. (see, for example, DeJong,
1997; Gendreau et al., 1996; Gnffin &Armstrong, 2003; Huebner, Varano, &
Bynum, 2007; MacKenzie & De Li, 2002; Rosenfeld et al., 2005).
Employment might exhibit control over offenders, as theymight have more

to lose by engaging in deviance (MacKenzie & De Li, 2002; Uggen et al.,
2005). Offenders' involvement in employment may also be suggestive of a
greater commitment to convention (Hirschi, 1969; Toby, 1957). Employment
can also restrict opportunities for deviance and assist offenders in altering
existing social networks (Uggen et al., 2005). Empincal findings from related
studies suggest that offenders who are employed have lower odds ofrecidivism
(Delong, 1997; Gendreau et al., 1996; Griffin &Armstrong, 2003; MacKenzie
& De Li, 2002; Uggen et al., 2005; Visher& Courtney, 2007).
Also important to consider are indicators ofoffenders' committing offense

and prior criminal history De.Jong, 1997; Gendreau et al., 1996; MacKenze
et al., 1999;MacKenzie&De Li, 2002; Visher& Courtney, 2007).The salience
ofcontinuity in offendingbehavior is well documented(e.g., Laub & Sampson,
2003; Sampson & Laub, 1993), and so offenders who have lengthier criminal
histories ormore pnorviolations ofrelease conditions should be more likely to
recidivate. Researchershave revealed that offenders convictedofdrug orproperty
offenses (as opposed to otheroffenses) aremore likely to recidivate (Langan &
Levin, 2002; Rosenfeld et al., 2005; Solomon, Kachnowski, & Bhati, 2005).
Related to the potential importance ofoffenders' priorcnminal history may

be offenders' prior associates. Offenders who were previously associated with
organized or territorial groups ofother offenders (e.g., gangs) may have more
difficulty altering their social networks. For example, Anderson (200 I) docu
mented the struggles that some offenders have when they return to communities
and attempt to negotiate the ltne between the decent and the street life. For
offenders who have ties to antisocial peergroups, the pull ofthose groups away
from convention may make street life and consequently recidivismmore likely.
In support ofthese ideas, Huebner et al. (2007) found that offenders who were
involved m a gang prior to their mcarceration were more likely to recidrvate
after their release
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The data for thus study were collected as a part ofa larger project designed to
evaluate the effects ofa change to the Oh10 Department ofRehabihtatton and
Correcton (ODRC) parole-volaton sanction policy ' The target populatons
for the larger study mcluded all offenders released on discretionary parole or
PRC (mandatory parole) mn Oho durng a 3-month penod before (October
December, 2003) and after (August-October, 2005) the violation sanction
polcy was implemented statewide 4The larger study revealed that the change
to the sanctiomng pohcy had no effect on vanous measures ofoffender recidi
vsm (seeMartm & Van Dme, 2008), and so the two samples were combmned
for the purposes ofthe current study

Data and Measures
The samples used for the largerstudy were selected usmg the sameprocedures
Offenders were selected from ahst ofall the offenders releasedunder postre
lease superv1S1on m Oh10 for the first tame mn the1r current case dunng the
penods mentoned above.All ofthe female offenders on the hst were selected
to ensure adequate representation Male offenders were selected randomly
with the goal of95% confidence mtervals for parameter estimates. The male
sample also mcluded an oversample of 20% to account for unusable cases
(e g , mterstate compacts), cases with m1ssmg data, and so forth. These pro
cedures resultedm 1,040 and 1,012 offenders forthe two samples, respectlvely,
and a combmed sample of2,052 offenders. Sample weights were denved to
adjust for the oversamplng offemale offenders. These weightswere normal
1zed for the multivanate analyses.
lnformatmn regardmg each offenderwas collected from anumberofofficial

sources (e.g., case files), which were cross-referenced agamnst each other to
Increase the rehabluty of the data. The data regarding offenders' res1dent1al
s1tuat10ns were particularly strong because ofthe nature ofparolework (e.g ,
parole officers are required to track offenders' whereabouts mn theIr field notes)
and because officers werereqmred to enterall address changes nto acomputer
database as soon as they became aware of them Pnnted documentation of
these address changes were commonly found m the offender files The data
were collected by two researchers, and offenders were followed fora full year
after their release or, 1fapphcable, untl the date they rec1d1vated.
From the sample of2,052 offenders, cases were removed 1fthey were mter

state compact cases (n = 27), were offenders released to detamers (n =8), or
hadm1ssmg data on any ofthe vanables ofmterest (n = 33) These procedures
reduced the sample used here to 1,984 offenders released under superv1s1on m
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Table I. Descriptive Statistics for Final Study Sample (Weighted) and the Ohio
Release Population

Oho Release
Study Sample Population

Measure Proportion orM SD Proportion or M SD

Age 34.72 (10 32) 3401 (9 72)
Female 0 09 009
Non-White 053 0.52
Incarcerated for drug offense 015 0.14
Incarcerated for property offense 0.22 0.22
Discretionary parole 028 025
n 1,984 19,757

Note: All measures are dummy coded except age

the state ofOhm Table 1 contamns descnptons oftheweighted sample and the
population of offenders released m Oho dunng 2003 and 2005 based on
measures that were avalable electron1cally Compansons between the popula
t1on parameters and sample statistics reported 1nTable 1 suggest that the sample
was not sigmficantly different from the populations on measures ofage, race,
gender, or committing offense type
Recently released offenders are ahighlymobilegroup. Visher and Courtney

(2007) found that more than 60% oftheIT samplemoved at least once dunng
the year after they were released, and nearly a thurd of the offenders moved
several times The data analyzed for this study revealed a simdar level of
mobihty Regardless ofthe outcomeexammed,more than halfofthe offenders
moved at least once and a substantial mmonty ("'27%)movedmore than once
(M =212, SD = 1 27) The need to recognze multiple res1dental s1tuat1ons
withm the same offender and attnbute the outcome vanables to the correct
situation required the creation of a longitudinal person--penod data set Spe
cifically, months were nestedwithmoffenders, permittmg us to assess monthly
changes mn offenders' residential situations, mobility, and so forth? This was
particularly important for the examination ofres1dental situations because 1t
was not uncommon for offenders to lve m a res1dent1al s1tuat1on without
mnc1dent for the mayonty of the study penod but expenence problems w1thm
amonth or two after they had moved to a new situation Only months that the
offenders were lvmng m the community were mcluded m the study 6

All the measures mcluded mn the final models and the final Level l sample
s1zes are descnbed m Table 2 Important to note ts that the descnpt1ons of the
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Table 2. Sample Means and Standard Deviations (Unweighted).

383

Measures

Outcomes
Rearrested hazard rate
Rearrested for felony hazard rate

Within-individual predictors
Lived with spouse
Lived with boyfriend/girlfriend
Lived with parent
Lived with other relative
Lived in residential program
Homeless or at large
Number of prior residences
Prior violation

n,
Between-individual predictors
Age
Female
African American
Employed
Retired, disabled, or receiving SSI
Incarcerated for drug offense
Incarcerated for property offense
High risk
Low risk
Gang member
Discretionary parole

Rearrested

0.05 (0.22)

0.05 (0.22)
0.08 (0.28)
0.35 (0.48)
0.20 (0.40)
0.1 I (0.31)
0.05 (0.21)
0.46 (0.80)
0.28 (0.45)

1 6,626

34.83 (10.26)
0.19 (0.39)
0.51 (0.50)
0.62 (0.48)
0.09 (0.28)
0.16 (0.36)
0.23 (0.42)
0.16 (0.37)
0.43 (0.50)
0.14 (0.35)
0.28 (0.45)

1,984

Rearrested for
Felony

0.02 (0.16)

0.05 (0.22)
0.09 (0.28)
0.34 (047)
0.19 (0.40)
0.11 (0.32)
0.06 (0.23)
0.66 (1.04)
0.39 (0.49)

19,086

Note: SSl = supplemental security income. All measures are dummy coded exceptnumber of
prior residences and age.

outcomemeasuresandwithin-individual measures reported inTable 2 are sum
marystatistics that arebasedonthe numberofoffenders in the sample whowere
at risk for each month ofthe study, rather than simply the numberofoffenders.
Recidivismwasmeasuredwith twovariables, mcludingwhetheranoffenderwas
arrested for a new offense or a violation oftheir release conditions (rearrested)
and whether an offender was arrested for a new felony offense (rearrestedfor
felony). Bothoutcomemeasureswereexaminedbecausesome changes in offend
ers' residentialsituationscouldtechnicallybeconsideredviolationsoftheirrelease
conditions and thereforemay have beenmore likely to result in an arrest
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Rearrests were chosen over othermeasures (e.g., remncarcerat1on) to avoid
problems associated with measures that require further process1on into the
cnminal pustce system (see Maltz, 1984). Each of the measures ofrecdrvsm
1s technically an official measure and thereforemay underestimate the offend
ers' actualoffending behavor(seeMacKenzieet al., 1999). Even though official
measures of rec1divsm have been considered a valid indicator ofoffender
behavior (e.g., Farrall, 2005), the limitations ofthemeasures should be kept in
mind when interpreting the findings.
In addition to the outcome variables, offenders' residential situations, res1

dent1al moblty, and one ofthe control variables weremeasured wthin mnd1
viduals to allow their effects to vary over time (monthly). We examined six
different resident1al situations, includingwhetheran offender lvedwth spouse,
lavedwith boyfrend/grlfriend, livedwthparent, livedwithother relatve, lived
in residential program, or was homeless or at large.1All ofthe other possible
residential situations (e.g., living witha roommate)were pooled anddesignated
as the reference category. L1vmg with aparent was distinguished from hving
with otherrelatives because thestrengthoftheattachment between individuals
and their parents or spouse is often greater than theirattachment to siblings or
other relatives (Sampson & Laub, 1993). Thus, the degree of control over
offenders who lived in those types ofsituations was expected to be greater. In
addition, and in contrast to other relatives, parole authorities rarely restricted
offenders from living with significant others or parents.8
Otherwithm-individual measures included number ofpror resdences and

prior violation. Numberofprior residencesmeasures the total number ofresi
dential moves an offender accrued pnor to thebeginning ofeach month. Prior
violation reflectswhetheran offenderhadcomnntteda techmcal violation prior
to the beginning ofeach month.
We also included between-individual predictors measuring each offenders'

age at the start ofsupervs1on, whether they werefemale, African American,
employed,orretred, dsabled, or receivngsupplemental security income (SSD).
Employed indicates whether an offender had a penod ofsteady employment
during the follow-upperiod.Althoughotherresearchershavemeasuredemploy
ment within individuals (e.g., Homey et al., 1995; MacKenzie& De Li, 2002),
wewere unable todo so here.Weobserved toomuchbetween-officervanability
in thequalityoftheir field noteswithregard to dates ofemployment toascertain
whetherorwhen offenders changedor losttheirjobs. Forexample, it was often
the case that officers would record that an offender had obtained employment
but several months later note that the offender was stll searching for work
(indicating they had lost theirprevious job). As such, we chose to error on the
side ofcaution and measure employment between individuals.
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Several variablestappng offenders' priorcnminal behaviorwere also included.
Specifically, we includedwhether an offender was incarceratedforadrugoffense
or aproperty offense, classified high or low rsk, as well as whether they were
designated a gangmember. The measures ofhigh and low risk were taken from
the ODRC's additive static risk assessment that primanly comprised ofindicators
of an offenders' prior crimmal history and ranks mdividuals as either high,
mednum, or lownsk. The measure ofgangmembership was retrieved fromODRC
pnson records and indicates participation in a security threat group. Sinnlar to
Huebner et al.'s (2007) measure ofgang membership, the measure used m this
study does not indicate whetheroffenders continued theirgang involvement after
their release from prison. Finally, we examined whether offenders were released
on discretonaryparole as opposed to mandatory parole (in Oho, PRC).

Statistical Analysis
As discussed above, the focus on time-varying and time-invariant predictors
ofrecidivism required the creation ofa person-period data set, with repeated
monthly observations nested within each ofthe offenders. The dichotomous
indicators ofrecidivism during the monthly observations were examined with
discrete time-hazard models. However, the focus on within-individual change
raised concerns about the applicability ofthe traditional discrete time-hazard
model (e.g., within-individual changes in offenders' behaviormay not be inde
pendent ofoffenders' stable characteristics). These potential problems for the
traditional discrete time-hazard model was overcome by incorporating the
model within a multilevel estimation method (see Hedeker & Mermelstein,
20 I I; Osgood, 2010; Raudenbush& Bryk, 2002). The multilevel discrete time
hazard modeling technique (a) facilitated the examination ofchanges mn resi
dential situations andresidentialmobility foreach offenderthat were observed
dunng the time frame ofthe study, (b) adjusted for the dependence among
multiple observations within the same offender, (c) permitted the hypothesis
tests to be based on the appropriate sample sizes (months vs. offenders), and
(d) removed (through group-mean centering) between-offendervariation from
the within-offender observations that nnght have corresponded with differences
in recidivism rates across offenders.? Group-mean centenng also restricted the
Level I analyses to within-individual variation, permitting the examination of
the effects ofwithin-individual changes on recidivism. ""
The analysis proceeded in several stages. First, an unconditional model

revealed significant vanance (p .OS) mn each outcome at Level l (within
offenders) and Level 2 (between offenders). Next, vanous specifications of
the baseline hazard functions were examined to determine the appropriate
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representation for the main effect of time. The Level 1 predictors were then
added to themodels. Each ofthesepredictors was fixed across all supervision
umts; however, the Level I model mtercepts were allowed to vary across
supervision units. Consistent with objective (d) from above, the measures of
offenders• residential situations were centered on theirmeans foreach offender.
Finally, the Level 2 predictors were entered, allowing for examination ofthe
main effects ofthe Level 2 predictors on the Level l intercepts.
A potential concern with using bi-level estimation methods with these data

involved the hmited number ofmonths within some of the offenders (e.g.,
some offenders were rearrested soon after release). This situation raised con
cerns about the reliability ofthe Level I intercepts, and so the Empirical Bayes
(EB) estimates of Level l mtercepts were modeled at Level 2 (Raudenbush
& Bryk, 2002). As the Level I predictors were group-mean centered, these
models also included control variables representing the Level 2 means ofthe
Level I explanatory variables (e.g., proportion ofmonths hvmg with spouse;
Osgood, 2010; Raudenbush & Bryk, 2002).'

Findings
Table 2 reveals that the average hazard rates for the two outcomes were .05
(rearrested) and .02 (rearrested for felony), respectively. In otherwords, offend
ers typically bad a conditional probability of .05 that they were rearrested and
a conditional probability of .02 that they were rearrested for a new felony
offense during eachmonth ofthe study period. During theentireyearafter their
release from prison, 44% ofthese offenders were rearrested, whereas 24% of
the offenders were rearrested for a new felony. Examination of the monthly
conditional probabilities ofthetwomeasures ofrecidivsm (not shown) revealed
minimal variability across the 12 months examined here." Examination of
preliminary models with ageneral specification forthe timepredictors resulted
in time coefficients that were nearly identical, suggesting that there was no
discerable relationship between time and the odds ofrecidivism. For these
reasons, we constrained theeffect oftimeon recidivism (hazard) to be constant
across all the time periods examined in this study. Treating the effect oftime
as constant across the time penods contnbuted to amore parsimonious model
and generated more stable coefficient estimates ofthe effects ofthe predictor
variables (Smger& Willett, 2003).
Table 3 contains the bivariate relatonships between offenders' res1dent1al

situations and both measures of rec1d1vism. These analyses are presented in
add1ton to themultivariate analyses because the bivariate relationships permit
compansons between the effects ofeach residential situation relative to all the
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Table 3. Bivariate Relationships Between Offenders' Residential Situations and
Recidivism.

Rearrested for
Rearrested Felony

f3 f3
Lived with spouse -1.00 --0.4g%

(.17) (.13)
Lived with boyfriend/girlfriend 0.77 0.77t

(.09) (.07)
Lived with parent -1.12 -1.26

(.07) (.06)
Lived with other relative -0.78""" --0448

(.09) (.07)
Lived in residential program -1.35 -0.98"""

(.08) (06)
Homeless or at large 3.28 1.69"°"

(.12) (.07)

Note: Maximum likelihood coefficients (with standard errors) generated from discrete
time-hazardmodels reported.
p<.0l

other situations, as opposed to comparisonsbetween the residential situations
andthe referencecategory. Regardingthemultivanateanalyses, the results from
the Level I (within individual) models are contained in Table 4, andTable 5
displays the Level 2 (between individual) effects. 13

Rearrest
The bivariate analyses (Table 3) revealed that offenders who hved with their
spouse, a parent, otherrelative, or in a residential programwere at lowerrisk
to be rearrested. Offenderswho lived with theirboyfriend/grlfriend or were
homeless or at large hadhigherodds ofbeing rearrested.
Turnmg to the multivariate analysis, the results from the within-individual

model (Table 4)revealedthat offenders who ltvedWiththeirspouse, parent, other
relative, or mn a residential program were less likely to be rearrested. Offenders
who lived with their boyfriend/girlfriend or were homeless or at large had a
higher likelihood ofbemng rearrested. Offenders whomovedmore frequently or
had a pnor violation were also more likely to be arrested. Based on the odds
ratios reported inTable 4, comparedwith the reference category, offenders who
ltved with their spouse had 43% lower odds ofbeing rearrested. In contrast, in
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Table 4. Level I Discrete Time-Hazard Models Predicting Recidivism

Rearrested for
Rearrested Felony

I} e° p e"°

Constant --2.04 -2.8l
Lived with spouse --0.55 0.57 -0.62 0.54

(.17) (.11)
Lived with boyfriend/girlfriend 0.60 1.82 0.27 1.31

(.10) (.06)
Lived with parent --0.18 0.83 -0.85 043

(.09) (.06)
Lived with other relative --0.33 0.72 -047 0.62

(.08) (.06)
Lived in residential program -0.23 0.79 --0.43 0.65

(.09) (.05)
Homeless or at large I .SO""" 4.48 0.04 1.04

(.12) (.06)
Number of prior residences I.I 9llOI< 3.28 1.0gt 2.96

(.03) (.02)
Prior violation 0.,84 2.25 0.92 2.52

(.OS) (.04)
n, 16,626 19,086
Proportion within-individual 0.40 0.51
variation explained

Note: Maximum likelihood coefficients (with standard errors) and odds ratios reported.
p<.05 p<.0l

the months offenders lived with therr boyfriend orgirlfriend, their oddsofbemg
rearrested was 82% higher. Compared with the reference category, offenders
who hved with a parent had a 17% lowernsk ofbeing rearrested, whereas offend
ers who hved with a relative had 28% lower odds ofbeing rearrested. During
the months offenders lrved in a residential program, they had a 20% lower risk
ofbeing rearrested. Finally, each time an offender moved was associatedwith a
125% increase in the risk, they were rearrested. The significant predictors in the
model accounted for40% ofthe within-individual vanation in this outcome.
The results ofthe between-offendermodel are presented in Table 5. Younger

offenders andmale offenders were bothmore likely to be rearrested. Offenders
who were employed, retired, disabled, receiving SSI, classified low rsk, or
released on discretionary parole had a lower rate of rearrest. By contrast,
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Table 5. Level 2 Main Effects on Recidivism (Level I eb Intercepts as Outcomes).

Rearrested Rearrested for Felony

y b y b

Intercept -1.98 -4.15
Age -0.038 -.10 -0.05 -.ll

(.01) (.01)
Female --0.70et -.09 -0,91 -.06

(.IS) (.30)
African American -0.16 -.03 0.05 -.01

(.12) (.18)
Employed --0.87 -.14 --1.67t -.18

(.13) (.20)
Retired, disabled, or receiving SSI -0.71t -.07 -1.75 -.II

(23) (.36)
Incarcerated for property offense 0.47 .07 0.58 06

(.14) (.21)
Incarcerated for drug offense 0.10 .01 0.15 .01

(.16) (.25)
High risk 0.57 .07 0.65 .06

(.17) (.25)
Low risk -0.99 - 15 -0.86 -.10

(.13) (.19)
Gang member 0.57 .07 0.59 .OS

(.17) (24)
Discretionary parole -0,49 -.07 -0.67% -.07

(.14) (.20)
n, 1,984
Proportion between individual 0.32 0.29
variation explained

Note: SSI = supplemental security income. Unstandardized coefficients (with standard errors)
and standardized coefficients reported. Models include controls for mean levels of all the
Level I predictors.s.05 p<.01.

offenders who were incarcerated for property offenses, classified high risk, or
designateda gangmemberweremore likely to be rearrested. Whether offenders
were African American or incarcerated for a drug offense had no effect on
their rate ofrearrest. The significant predictors explained32%ofthe between
indrvdual vanaton m the rate of rearrest.



390 Cnme & Delinquency 61(3)

Rearrest for Felony

The findings from the brvanate analyses (Table 3) were consistent with those
fromthe analyses ofrearrest. Offenders who livedwith their spouse, a parent,
otherrelative, or in a residential programhad lower odds ofrearrest for a new
felony. Offenders who lived with therboyfriend/girlfriend or were homeless
or at large had higher odds ofrearrest for a new felony.
The analysis ofwithin-individual effects on rearrest for a new felony

(Table 4) revealed that offenders who hvedwitha spouse, parent, other rela
tive, orma residential program had a lower probability ofrearrest for a new
felony. By contrast, offenders who hved with their boyfriend/girlfriend had
a higher likelihood ofrearrest for a new felony. These results were all con
sistent with the analysis ofrearrest. Unique to this outcome, however, having
been homeless or at large had no effect on offenders' hkehhood ofrearrest
for a felony. Consistent with the models of rearrest, offenders who moved
more frequently orhad a priorviolation oftheir release conditions had higher
odds ofbeing rearrested for a new felony. The odds ratios reported in Table 4
suggest that, compared with the reference group, offenders who hved with
their spouse had 46% lower odds ofbeing rearrested for a new felony. How
ever, during themonths offenders livedwith their boyfriend/girlfriend, they
had a 31% higher risk ofbeing rearrested for a new felony. Offenders who
hved with a parent or lived with a relative had 57% and 38% lower odds of
recidivism, respectively. Dunng themonths offenders were living in a resi
dential program, their odds ofbeing rearrested for a new felony were 35%
lower. Each time an offender moved was associated with a 196% increase
in the odds ofrecidivism. Themodel explained 51% ofthewithin-ndivdual
variation in rearrest for a new felony.
The offender-level analysis of the rate of rearrest for a new felony

(Table 4) revealed findingsthat werecompletely consistent with those derived
from the model ofthe rate ofrearrest. Younger offenders and male offenders
were both more likely to be rearrested for a new felony. Offenders who were
employed, retired, disabled, receiving SSI, classified lowrsk, or releasedon
discretionary parole had a lower probability ofbeing rearrested for a new
felony. Offenders incarcerated forproperty offenses, classifiedas high risk, or
designated gangmembers had higherrates ofrearrest fora new felony. Neither
race (African American) nor incarcerated for a drug offense had any effect
on the rearrest rate for a new felony. Taken together, the relevant predictors
explamed 29% ofthe between-individual variation m the rate ofrearrest for a
new felony.
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Discussion and Conclusions

39I

The findings from this study underscore the importance ofoffenders' residential
situations and residential mobility on their likelihood of recidivism. Each of
the residential situations that we examined here was related to at least one of
the two measures of recidivism. Consistent with our predictions, during the
months offenders lived with their spouse, parent, other relative, or in a residential
program, they were less likely to recidivate. During the months that offenders
lived with a boyfriend/girlfriend or were homeless or at large, they typically
had higher odds of recidivism. Offenders who moved more frequently were
also more likely to recidivate. These findings are consistent with those derived
from other studies that suggest that the situational context or local life circum
stances of offenders can affect their likelihood of offending (e.g., Homey et al.,
1995; Griffin & Armstrong, 2003).
Taken together, the results from this study are also favorable to a social control

perspective and suggest that future studies should examine more direct measures
of the concepts that were examined here. For example, we uncovered differences
between the effects ofliving with a spouse versus living with a boyfriend/girlfriend.
These findings are consistent with Homey et al. 's (1995) and underscore Sampson
and Laub's ( 1993) discussion regarding the importance ofinvolvement in quality
relationships. Specifically, they argued that it is the strength of the attachment
to the relationship that affects offenders' likelihood ofreoffending (see, for
example, Laub et al., 1998; Laub & Sampson, 2003). It may be worthwhile to
go beyond comparisons between measures of married and cohabitating versus
other cohabitating relationships, and examine more directly the strength of
offenders' attachment to their relationship with significant others.
We also observed that offenders who live with a parent or other relative

were less likely to recidivate. The effects of parents or other family members
on individuals' likelihood of deviance have received considerable attention
within the context of juvenile delinquency (see, for example, Sampson &
Laub, 1993, for a review of this literature), but the potential effect of parents
or other relatives on adult offending has rarely been examined. The dearth of
attention to potential parental or other familial effects is probably attributable
to the assumption that most individuals leave their parents' home after reach
ing adulthood. Contact with other relatives may also be less frequent in adult
hood, weakening the ties between individuals and these other family members.
Within the context of prisoner reentry, however, parents and other relatives are
often one of the few resources for released offenders to draw from (Visher &
Courtney, 2007). Future studies may want to examine the content and quality
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of parental or other famihal relationships, to shed hght on whether the effect
ofparents or other relatives on offenders' likelihood ofrec1d1vtsm results from
the direct supervision these individuals provide, or whether the attachment
between parent or other relatives and offenders becomes stronger when offend
ers return home to their parents' or other family members' residence.
Future studies may also want to examinemore directly the countering influ

ence ofsupervising officials on offender's self-selection into high-risk residential
situations. We specu lated that parole officials may restrict offenders from living
with individuals, mcluding family members (aside from parents or spouses),
who were under superv ision or had criminal hustones. Our speculations were
based on (a) nonsystematic observations made during the collection ofthe data
for this study and (b) department policy that required the release authorities in
Ohio to mvestigate all potental residential situations where offenders may res1de
on their release. Factors that were considered relevant for restricting offenders
from living in a residence include the availability offirearms, cnminal records
of indivduals living in the residence, familial relationships, family members
attitudes, and so forth. Pursuant to conditons ofrelease, related factors could
be used by Ohm parole officers to deny changes ofresidence ifoffenders request
to change their residence. Nonsystematic observations made dunng the col
lection ofthe data used for this study suggested that denial ofinitial placements
was quite common. Residence changes were also denied, although to a lesser
extent. It is worth mentioning, however, that offenders' self-selection into high
risk residential situations was not always countered by formal control. This
seemed espec ially true in the case ofsignificant others, who in some cases may
not have provided the supportive environment that offenders returning to com
munities often require An important, and policy relevant, question may be
whether or when parole officials should restrict offenders from cohabitatmng
with certain individuals (e.g., family members).
Theeffects offormal controls on this population were also persistent. During

the months that offenders lived in a residential program, they were less likely
to recidivate, perhaps because ofthe formal control the program provided over
theirbehavior. By contrast, individuals who lived in situations devoid ofcontrol
such as being homeless or at large weremore likely to recidivate. Taken together,
these findmgs are consistent with other studies ofthe effects of formal controls
(e.g., Committee on Community Supervsion and Desistance FromCrime, 2008;
MacKenzie & De Lt, 2002) and from a more practical perspective, support
the use ofres1dental programming for encouraging prosocial behavor among
thus population.
Aside from the substantve findings concerning offenders' residental situa

tions, we also observed other results that were conststent with much ofthe prior
research on offender recdivsm. In support offindings regarding continuity of
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offending behavior (see, for example, Laub & Sampson, 2003), we found
relatively consistent relationships between our measures of recidivism and
offenders' risk level, committing offense type (property), and their prior viola
tion history. We also observed that female offenders, older offenders, and those
offenders who were employed during supervision were less likely to recidivate,
whereas gang members were more likely to recidivate. These findings reinforce
related findings from other recent studies of offender recidivism (see, for
example, Delong, 1997; Gendreau et al., 1996; Griffin & Armstrong, 2003;
Huebner et al., 2007; MacKenzie & De Li, 2002; Uggen et al., 2005; Visher &
Courtney, 2007).
Interestingly, we did not observe effects for offenders' race. These findings

contrast those derived from other studies (e.g., Delong, 1997; Gendreau et al.,
1996; Griffin & Armstrong, 2003; Rosenfeld et al., 2005). The differences in the
findings between studies could be due to model specification, as we were able
to include a number of predictors that, due to data restrictions, could not be
included in some prior studies. Our findings could also be the result of the exami
nation of a statewide sample. Many of the existing studies have examined more
restricted samples such as offenders released in a city or county. Recall that we
argued that the effects of offenders' race may be linked to the neighborhood in
which the offenders are released (see also Rose & Clear, 1998). Although we
could not examine this idea directly here, it may very well be that the relationship
that has been observed in other studies was attenuated here by the inclusion of
offenders who shared similar characteristics but were released in nonurban areas.
From a more practical perspective, our findings reinforce observations regard

ing the influence of both static and dynamic factors on offenders' likelihood
of recidivism (see, for example, Gendreau et al., 1996). Although we discussed
these processes within the context ofcontinuity and change, the findings derived
from this study can just as easily be interpreted in a more applied context. To be
sure, studies that examine the influences of offender recidivism in the short term
may be of particular importance to correctional administrators because they
often work with offenders for only short intervals of time. Recall that the typical
period of supervision in Ohio is less than a year and a half. Findings from studies
that examine both time-invariant (static) and time-variant (dynamic) predictors
of recidivism can be useful not only for guiding the development of offender
assessment tools but also for informing correctional administrators about the
factors that are associated with changes in offenders' odds ofreoffending during
the course of the supervision period. This information could, in turn, be used
to inform treatment and supervision strategies designed to reduce recidivism.
Finally, it is worth mentioning some important limitations to this study that

should be kept in mind when considering the findings. First, many of the mea
sures included here only proxy some of the concepts that we discussed such as
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offenders' attachment to thetr spouse Add1t10nal studies that mclude more
direct measures ofsome ofthese concepts are needed to determme the relevance
of the ideas supported m part by these analyses Future studies may also seek
to examine whether res1dental situations or res1dent1al mob1lty are only proxies
for some other factors that affect offenders' odds ofrec1d1vism For mstance,
1t might be important to examme not only the effects ofwhether offenders hve
mn certam situations or are more mobile but also why they choose certam situ
at1ons or decade to move from one s1tuaton to the next. Second, the dec1s1on
to only follow offenders for 1 year following their release may hmit the gen
erahzab1hty of the findmgs Although the mayonty of offenders released m
Ohio are only under supervisions for a penod of time less than a year and a
half, this may not be the case mn other junsdct1ons, 1n particular, states with
mdetermmate sentencing schemes However, mn ther natonal-level study,
Langan and Levm (2002) observed that more than 65% of all offenders who
were rearrested w1thm a 3-year penod were arrested in the 1st year of their
release, and so the problem may be less of a concern. Thtrd, the exammatlon
of dichotomous mndcators of rec1drvsm created a potental problem for the
offender-level estimates Specifically, the estimates denved from the offender
level analyses were potentially mfluenced by the relative stability of the 1d1
dual offenders' rates ofrec1drvsm Even though additional analyses md1cated
that our results were vahd, the problem could not be completely overcome
The problem could also bemore severe mother data sets with sIIDilar structures
Researchers seekmg to examine within-mndrvdual change m the future may
want to proceed wth cauton when exam1nmng outcomes s1mlar to ours Relat
edly, future researchers may want to collect repeated measures ofdichotomous
mndcators ofrec1drvsm, so as to permt the estmaton ofmore stable rec1drvsm
rates Fmally, it is worth reiterating that the outcome measures and a number of
the predictor varables (uncludmng offenders' res1dental s1tuatons) were created
from mformatlon retneved from official sources Even though attempts were
made to mcrease the rehabihty ofthe measures by cross-referencmg the mfor
mat1on across multiple sources, the information and timing ofmnformat1on was
still potentially subject to some discretionary recording by parole officers All
causal mferences drawn from thus study were, mn part, dependent on the accuracy
of the dates contamed withm parole officials' records
The hmitat10ns of the study aside, the findmgs denved from this sample

ofoffenders released under superv1S1on m Ohm offer some important msights
regarding offender behav10r m the short term, but additional research on this
rapidly growing, h1gh-nsk population 1s sorely needed Only after a number
of studies uncover consistent effects on offender rec1dvsm, both m the short
and long term, can parole admun1strators use thus 1format1on to denve more
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sensible methods for addressing the problem. The relevance of retummg
offender populations forpubhe safety underscores the importance ofexamin
Ing the influences on offenderrecidivism for improving supervision strategies
classification instruments, and developing of community treatment, not to
mention informing our understanding ofoffender behavior.
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Notes
1. Accordmng to Oho Revised Code (5120:1-1-41), the parole board must order a
penod ofpostrelease control (PRC) of 5 years for offenders sen tenced for sexual
offenses or felony one offenses and 3 years for offenders sentenced for felony
two offenses and felony three offenses where the offender caused or threatened
to cause physical harm to a person. The parole board may order a period ofPRC
ofup to 3 years for all nonv10lent felony three offenses, felony four offenses, and
felony five offenses. (In practice, a I-year period ofPRC tS typically imposed.)
The paro le board may also termmate or modify the penod of PRC before the
supervasion period s concluded. For example, during the years 2004 to 2008, the
average length ofPRC served by offenders m Ohuo was about 1.4 years.

2. The model described here does not permit an empmcal test of control theory
per se because more direct measures of relevant concepts are needed. We chose
control theory because 1t provides a umfied framework for studying many of the
withmn- and between-ndrvidual predictors found to be relevant in related research
(see, for example, Laub & Sampson, 2003) It 1s worth nottng, however, that other
theones could be appbed because the measures exammed here can only proxy
mformal socal controls. For instance, some ofour measures could be construed as
proxies for various aspec ts of strain theory (Agnew, 1999, 2001) As an example,
offenders who were unemployed could have felt greater stramn because they were
not earning a legitimate mncome, possibly increasing their odds of recdrvsm.

3 The volaton sanction pohcy was designed to structure officers' responses to
offenders' volatons of the conditions of thetr release. The pnmary mntent of the
pohcy was to promote consistency m offender treatment and reduce officers' rel1
ance on violation heanngs. A more detailed descnpton ofthepolicy can be found
mn Martm and Van Dine (2008)
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4 The state ofOhio has been a determinate-sentencmg state since 1996 Although the
implementation ofsentencmng guudelnes abolisheddiscretionaryparole release, the
guidehnes std) provided for PRC supervtsJon for those offenderswho would have
previously received parole anddiscretionary PRC placement for nonviolentoffend
ers. Offenders sentenced before the implementation of the sentencing guidelines,
but releaseddunng the penod of the study, were still releasedunder discretionary
parole supervs1on.

5 In caseswhere anoffendermoveddunng the month, the residential situationwhere
they hved for the mayonty of the month was used.

6. The number ofmonths at nsk differed across offenders because some offenders
rec1d1vated (as defined for thus study) before the study-end date and also because
some offenderswere incarceratedfor portions ofthe study penod for reasons other
than thoseresultingm thetr rectdlVlsm (asmeasuredfor thus study) Thus, the num
ber ofmonths modeled at Level I reflects the number of "street" months for each
offender.

7 Ths decison to combme all other relatives mto the samecategory was based on
(a) the dscuss1on ofparole officials restncting offenders from res1dmngwth family
members(other than parents and spouses ) who had a cmrunal recordorwere also
on supervs1on and (b) the smmlanty ofbvanate relationships between different
measures offamibal relationships (e.g., siblmgvs. other relative) and the outcomes
exammed m thus study. Although rt 1s often the case that offenders arem v10lat1on
oftheir release conditions when theydo notmamtain a stable residence, a measure
reflectingwhether anoffender was homeless or at large was mcludedm the models
as a statistical control, butalso for theoretical reasons. The logic bchmnd thus dec1
sonmaybequestioned, butvolatons ofrelease conditions donotalways resultm
formal action (see, for example, McCleary, 1978) and those that do are sometimes
handled m the community withoutanarrest Even though the majority ofoffenders
who were homeless or at large for extended penods of time were rearrested, we
were also mterested m the effects ofbemg homeless or at large on other measures
ofrecdrvsm thatwerenot linkedto the behavor ofparole officials (e.g., rearrested
for a felony). For these reasons, alongwith the need to control the effect ofbemg
homeless or at large on rectdiVISID,we mcluded themeasure n all of the models.

8 Ohm Adult Parole Authonty policy requires release authorities to mvest1gate all
potential res1dent1al situationswhere offendersmay reside on ther release. Factors
that are considered relevant for restncting offenders from hvmg in a residence
mclude the avalablty of firearms, crmmnal records of mdrvduals living in the
residence, fam1hal relationships, familymembersattitudes, and so forth Pursuant
to conditions of release, related factors could be usedbyOhio parole officers to
deny changes of residence 1f offenders request to change their residence. Infor
mat1on on parole officials' decisions to restnct offenders from living mn certamn
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res1dental stuatons was not collected. Dung the collection of the data for thus
study, however, we dud observe that residency restrctions were a relatively fre
quentoccurrence.

9 It 1s not uncommon for some types of offenders to self-select into certain res1
dent1al situations (e.g., younger offendersmay have beenmore lukely to lve with
a parent); however, by group-mean centenng the time-varying predictors, any
between-offender variation thatmay have mfluenced the w1thm-offender effects
was removed, pennitting estimationofw1thm-offender effects thatwere mndepen
dentofbetween-offenderdifferences (Osgood, 20IO; Raudenbush& Bryk, 2002)

10. Estimation of a multilevel discrete time-hazardmodel also adJusts for problems
(e.g.,based standard errors) associated with data thatare unbalanced (Hedeker &
Mermelstem, 201 I, Raudenbush& Bryk, 2002). The data examinedm thlS study
were unbalanced for two reasons: (a) offenderswho rec1dtvated were censored
and (b) the months offenders spentm jal for issues other than those thatwould
constitute the relevantmeasure of recidivismwere not mchudedn the analyses
(e.g., detained for an outstandmgwarrant).

11 Prior studies ofwithin-individual change have exammed the number of self
reported behaviors per month (e.g., Homey et al., 1995; Griffin & Armstrong,
2003;MacKenze & DeLi, 2002). The outcomes examinedhere were dichotomous
measures ofrecidivism, onlymeasured once dunng the I-year follow-up penod.
Although thus was not a problem for estimating the time-varyng effects (Level 1),
this situation did create a potential problem for the offender-level (Level 2) est
mates. Specifically, the Level 2 outcome (the recidivism rate) was necessarily
mfluenced by the differences in the number ofmonths offenders were at nsk. In
hierarchical analyses ofdichotomous outcomes, the Level 2 outcome becomes an
adjusted rate ofthe Level 1 outcome. (Techmcally, the Level 2 intercepts thatwere
generated from these models were not adjusted for the Level I effects because
the Level I predictors were group-mean centered.) For the analyses performed
for this study, the numerator ofthe Level 2 outcome (recdrvated, O = no, l =yes)
was standardizedby the number ofLevel 1 units (months an offender was at nsk,
I to 12). Thus, an offender who was rearrested m the 2ndmonth after hts or her
releasewouldhave a substantially differentvalue than anoffender who was rear
rested m the 8th month after his or her release. Although we could not ehmmate
thus problem, we did estimate the models (wth the same predictors included)
predicting a dichotomous 1ndcator ofeachoutcome. Compansonsacross the two
analyses revealed no substannve differences in the offender-level effects.

12. Forboth outcomes, the range ofthe monthlyconditional probabilities ofrec1dtv1sm
was less than .02, andmost of the monthly cond1t1onal probabibties ofrec1divism
fell within O1 ofthe average conditional probability for the respective measure of
rec1drvsm. The only exceptonwas the condtonal probability an offender was
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rearresteddunngMonth 12 (the study-enddate), whch was heavtly mfluenced by
the density ofnonrecdrvsts. Still, the difference between the highest conditional
probab1hty ofrearrestand the condittonal probabtbty ofrearrest for Month 12 was
.026, and the difference between the average conclttlonal probabihty of rearrest and
the conditional probability ofrearrestdunng Month 12 was .014.

13 The coefficient estimatescontamedm Tables 3 and4 can be mterpretedsimilar to
logistic regress1on coefficients To facilitate the interpretation of the magnitude
of the Level l effects, odds ratios arealso reportedThe Level 2 (offender level)
estimates contamnedn Table S canbe interpretedmn the same way as ordinary least
squares estimates. Recall that mn multilevel analyses ofdichotomous outcomes, the
outcome becomes [the] adJusted (to the) rate ofthe Level l outcome (recidivism)
at Level 2 (Raudenbush & Bryk, 2002). To gauge the magrutudes ofeffects, stan
dardzed coefficients (B weghts) arealso reported.
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Abstract
This article considers often contrasting theoretical approaches to sexual and non-sexual
offending by comparing some influential accounts of the causes of sexual offending and
examining the role ofsocio-cultural factors in theoffending process. It also examines how
desistance theories may be applied to this complex interaction between psychological
factors and socio-cultural ones. The article concludes that there is a strong theoretical
argument for substantial socio-cultural elements of sexual offending. It also argues that
desistance theories may be applied for the same reason, but also because the causal
and desistance process may be thought of as two separate processes. Moreover, and
related to the second point, many criminological theories position offending behaviour
not in the action that is considered a crime, but the fact that this action is a crime,
meaning that both resistance to and desistance from sexual offending can be viewed in
the contextofgeneral criminological theories.

Keywords
Criminological theory, desistance, offending, sexual offences, offending

Introduction
Sexual cnmes have tended to be neglected n majorwork regarding crimmological and
desistance theones untl relatively recently, and similarly desistance theones have tradi
tionally been omitted from psychological literature regarding sexual offending, despite
empin1cal evdence that people do desist from sexual offending (Laws andWard, 2011).
It is often hard to reconcile what imtially appears to be a fundamentally different causal
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process of sexual offending with causal factors and processes of desistance from general
offending. Furthermore, whether sexual offending is explained and interpreted from a
psychological or socio-cultural perspective is important. For example, how might a psy
chological focus on the causes of sexual offending relate to a sociological perspective on
desistance? On the other hand, how does one move on from offending behaviour if such
behaviour is to some extent entrenched in the values of a patriarchal society?
From a rehabilitation perspective, sexual offending is often perceived very differently

to non-sexual offending, and this positions the sexual offender as the 'other' As Ward
(2014: 131) stated, 'Wh ile there may not be a gene(s) for rape or child sexual offending,
there is a growing conviction that the cognitive neurological systems of sex offenders
may be functionally abnormal in some way'. This is in contrast to predominant (but not
all) views of non-sexual offending, which is that offending behaviour is heavily influ
enced by environment and social structure. This article considers often contrasting theo
retical approaches to sexual and non-sexual offending by comparing some influential
accounts of the causes of sexual offending and examining the role of socio-cultural fac
tors in the offending process.

Sociological approaches to 'general' offending
In criminology, the debate over whether the main influences on criminal behaviour are
individual or socio-structural has broadly tended to favour the sociological perspective
(Laub and Sampson, 1991), although views on this differ. To give just one example,
principles of differential association suggest that interaction with others, directly or indi
rectly, results in courses of behaviour consistent with the social group's actions or norms/
values (Akers and Jensen, 2006), and these can include friends/family or wider influ
ences such as the media. These associations can encourage or discourage criminal behav
iour, resulting in risk or protective situations. These risk or protective factors may occur
at different times in life and this may affect when a person commits crime. For instance,
a protective factor when young may be a supportive family, whilst a risk factor may be
residing in a disadvantaged neighbourhood (Lose! and Farrington, 2012; Stouthamer
Loeber et al., 2002). Ifeither of these situations are reversed (for instance when a person
leaves home or if relationships change), then the propensity to offend may also change.
In adulthood, a move towards having one's own family may be a protective factor; how
ever, a breakdown of this family may be a risk factor.
Smallbone et al. (2008) argued that cultural norms influence attitudes and actions

according to the 'proximal-distal' continuum'; that networks closest to us such as friends
and family will have a stronger influence than wider society. Similarly, Wikstrom's (20 l 0)
situational action theory stated that 'humans are rule-guided actors' (p. 217), and that the
decision of whether or not to commit a crime depends on a person's internal system of
rules, along with those of the situation. Hence, different situations result in different moral
rules, and these may change at different points in life. Akers (1990: 164) argued that asso
ciation with 'norm-violating peers' is one of the best predictors of general recidivism.
Theoretically, it is not hard to imagine that this may be the case, since direct association
with others who normalise such activity may have a counter effect to the moral rule of
society in general. Farrington (1992) also suggested that peer attachment can explain the
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general lfe course trajectory, wth criminal behaviour beginning in adolescence when
offenders have a stronger relationship with their peers instead oftheir parents, and declin
ing when the main influence ts the spouse. There are many other theories of why people
commit crime, however many of them share the view that the behaviour is heavly 1flu
enced by a person's position in society. It is interesting to consider this position in the case
of those who have committed sexual offences, and surprisingly, there has been httle
empirical research into this.

Causal theories of sexual offending
Theories of sexual offending have taken a somewhat different route, often being studied
from a psychological perspective, and offenders treated in a clnical setting (e.g. Hanson
and Yates, 2013; Hanson et al., 2002). However, the literature now recognises the highly
complex nature ofsexual offending and presents integrated cross-disciplinary approaches
that encompass psychological factors and processe s as well as how these are affected by
other factors such as environment.
Ward et al. (2006) described different levels of theories. Level I theories are multifac

tonal and seek to explain how many complex factors combine to get a person to a point
where they offend sexually. This takes place in the context ofthe heterogeneous nature of
sexual offending, and the fact that actually different types of offence are likely to have
different causes (Ward, 2014). These level I theories include Marshall and Barbaree's
(2006) Integrated Theory, and Ward and Siegert's (2006) Pathways Model. Level 2 theo
ries are single factor theories and describe one element of the multifactorial theories,
generally psychological or soc1o-cultural factors such as intimacy deficits or feminist per
spectrves. Level 3 theories are descriptive models that describe the offending process.
In this section, I will consider what three significant causal theories (attachment the

ory, feminist theory and cognutrve distortions) say about sexual offending. Whilst not
intended to fully encompass integrated or etiological theories (the theories outlined
would be considered level 2 theones), they have been chosen since they represent influ
ences on sexual offending that are generally not considered widely when discussing
non-sexual offending. The most obvious difference between the two approaches is the
focus on socio-structural influences on non-sexual offending, and in parti cular whether
sexual offending may be amenable to change according to different environments in a
similar manner to non-sexual offending. Hence, this will be discussed for each of the
three causal factors.

Attachment theory
Attachment theory is well established wthin the neurobiologcal field (Kraemer, 1992)
and is one of the theories most often linked to analysis of the causes of sexual offendmg
(e.g. Bowlby, 1969; Smallbone and Dadds, 2000; Ward et al., 1996). Attachment theory
describes how the infant mimics behavioural and emotional characteristics from its pri
mary caregiver, generally the mother. Thus 1s parti cular to social primates and is not
learned behaviour, but rather a type of imprinting. Depending on how this attachment
forms, the infant sometimes has a higher risk of some form of social dysfunction.
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Sometimes this manifests in intimacy deficits that results in a person committing a sex
ual offence in order to meet these needs. Many authors have developed models of differ
ent attachment styles (e.g. Ainsworth and Wittig, 1969), and Ward et al. (1995) devised
arguably one of the most comprehensive models of attachment styles in relation to those
who have committed sexual offences. They argued that the type of attachment will influ
ence the characteristics of the offender, and hence their victim type and offence type.
These are briefly defined as the following:

• In the anxious/ambivalent attachment style, the individual has a negative view of
themselves but a positive view of others, which leads them to seek approval from
others. They will desire intimacy but fear relationships. If this type of attachment
style manifests as a sexual offence, they will seek someone whom they can control
and who 'looks up' to them. Hence, the victim of this offender type will often be
a child who is known to the offender, and offending will require minimal use of
coercion or force. They are likely to groom and attempt to form a relationship with
their victim.

• In the first type of avoidant attachment style, the individual has a negative view of
themselves and also a negative view of others, seeing them as untrustworthy. They
may seek a sexual relationship but avoid intimacy, and lack the social skills to
form a healthy adult romantic relationship even if they desire one. This will result
in the person seeking impersonal sexual contact, and some will resort to coercion
if necessary. Their victims may be adults or children, and they are less concerned
with a specific gender.

• In the second type of avoidant attachment style, the individual has a positive view
of themselves and a negative view of others, blaming others for any problems in
their lives. They are hostile and do not desire close relationships. This type of
offender is the most aggressive and will use force against adults and children. The
use of force is a way of expressing aggression and not simply instrumental to
committing the act.

These theories are attractive as they attempt to explain the complexities of different
types of sexual offences that other theories cannot, and there are few types of sexual
crime that would not fall under at least one of those categories. It may initially appear
that such attachments must be fixed for life without treatment, however there is some
evidence that attachment styles can change according to socio-structural elements:
'changes in caregiver environments and stressful life events (severe illness, parental
illness, divorce) have been shown to alter attachment patterns from infancy, through
childhood and adolescence, to adulthood' (McKillop et al., 2012: 593). For example,
Smallbone (2006) argued that being a caregiver can bring about a sexual offence since
the offender confuses adult and parental attachment and seeks sexual intimacy with the
child. This suggests that a person, rather than not having the opportunity, did not have
the propensity to offend until becoming a caregiver. Different attachment styles may
also result in different quality of relationships, where for instance the anxious/ambiva
lent individual may appear to have a good intimate relationship, however they may
maintain an emotional distance within this relationship (Marshall, 2010). This further
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complicates the situation: the mere fact ofbeing mn an adult relationship or a peer group
1s not necessanly indicative ofsecure adult attachment. Hence, attachment theones do
to some extent support the possibility that experiencmng different environments may
actually alter the propensity to offend.

Feminist theory
Gendered theories ofsexual crime consider how the position offemales m society may
sanction their sexual abuse. Feminist theory broadly states that a patnarchal society
'create(s] and maintain[s] male control over females' (Waldby et al., 1989: 97), and that
sexual abuse 1s one of many ways used to dominate and suppress women in a world
where women take second place to men and are merely 'object[s] formale manipulation'
(Waldby et al., 1989: 98). The feminist interpretation of child abuse (of both genders)
also relates to this system ofpower and domination ofchildren. Thus is all caught up in
the socio-structural lack ofpower that these subordinated groups experience, and is anal
ogous to the power exerted over other groups such as race and class.
As such, an offender's motivation to offend is heavily mfluenced by the culture

around them, which continually reinforces these messages. Whilst arguably there has
been some progress in terms ofsociety's general view towards the role and treatment of
women, there remains some way to go before these views are fundamentally changed.
The proliferation ofnew technology hasmeant that depictions ofthe commodification of
women and the sexualisation ofchildren is now more accessible, to the point ofbecom
ing mainstream (for instance through violent pornography or even mainstream media
(Lim et al., 2015)). Images offemale children dressed up to look like sexualised adults
as well as adult women posing in infantilised positions are also common occurrences
(Paul and Linz, 2008). At the very least, those who abuse others may use these facts to
legitimise or excuse their behaviour. At worst, this may actually perpetuate this type of
behaviour. Hence, whilst on the one hand the majority ofsociety appears to abhor those
who commit sexual offences, on the other hand feminist theory argues that in a patriar
chal society abuse and oppression is widely accepted. Therefore, it may be considered
that far from deviating from widely held values, those who abuse are actually actmg
within the patriarchal norms ofsociety (Ward, 1985).
Schwartz et al. (2001) presentedan interesting paper on a feminist approach to routine

activity theory m which they examined the effect ofpeers as guardians who may prevent
or encourage the offender. They argued that 'men who belong to these all male, patriar
chal, homosocial networks are more lkely than non-members to be motivated to abuse
women sexually' (p. 628). This suggests that social control from a femmist perspective
changes according to a particular ecological situation. Cossins (2000) also argued that
gender is not a static factor but a construct ofparticular situations. This then imphes that
offending may be promoted by different socio-cultural contexts, peer involvement being
one ofthem. There have been few studies that examined peer approval ofor involvement
in child abuse. One recent exception is Ashurst and McAlinden (2015), who found that
young people participating in harmful sexual behavour could very much be mfluenced
by their peers. It is also thought that there may be a certain level ofnetworkmg amongst
those who commit sexual offences (Hanson and Scott, 1996), and ths may be facilitated



Kyle 175

by the growth ofthe internet: ' [r]esearch demonstrates the strong sense ofsocial support
and reinforcement that child pornography offenders may experience as a result of their
involvement m online networks' (Carr, 2012: 104)

Cognitive distortions
Cognitive distortons are one of the most commonly linked mndivdual factors in respect
ofsexual offending. Put very simply, cognitive distortions are ways ofviewing and inter
preting the world around us which may not necessarily reflect the reahty. In the case of
sexual offending, thesemay be ways ofjustifying the offence. It is also thought that those
who commit sexual offences develop implicit theories, based on cognitive distortions,
which are unconscious scripts about their own and the vctims' actions. These may be
beliefs that they are not doing anything wrong and that societal beliefs are wrong when
they consider the harm caused by sexual offences. This is sand to explamn why they offend
when it is against the law and moral code ofsociety, as their internal beliefsystem can
justify the act. These implicit theones may includebeliefs that children are sexual bemgs
and willing participants (Polascheck and Ward, 2002; Ward and Keenan, 1999), or that
men are entitled to sex and it is awoman's (or sometimes a child's) responsibility to meet
these needs.
However, there is also a theoretical argument, based on the feminist perspective, that

cognitive distortions may be influenced by socio-cultural elements. Gagnon ( 1990)
described different levels of sexual scnpts that indicate how to behave in a sexual
encounter: internal, interpersonal and cultural. The cultural script tells a person what is
allowed according to the norms and values ofsociety. In addition to cognitive elements
distorting these scnpts, socio-cultural views may also confirm these unhealthy attitudes
towards relationships. Finkelhor (1984) also posited that social attitudesmay act to over
come internal mhibitors to committing the offence. The radical feministperspective (out
lined m Ward et al., 2006: 169) also argues that 'features commonly noted in sexual
offenders (e.g. cognitive distortions) are derived frombeing socialised as males and not
from any unique characteristics associated with being sexual offenders'.
For example, Griffin (1979: 188) argued that '[h]eterosexual love finds an erotic

expression through male dominance and female submission'. Seal and Ehrhardt (2003 ·
302) descnbed one ofthe discourses for sexual intimacy for heterosexual men as sex as
conquest. As one interviewee in their study stated:

. .[d]atmg Is all about sexual harassment---sort ofpushing the limits to see how far the other
person 1s wlhng to let you go. Society beleves that it is the man's role to test the waters It 1s
certamly expected by women.

Whilst this may be viewed as an implicit theory, it is arguably one held by a substantial
number ofpeople in society. This is echoed by Cowley (2014: 1262), who argued that,
'the normative elements ofthe traditional heterosexual sex script are eerily similar to the
events that precede a sexual assault'. Similarly, other vews, such as that a rape 1s a less
senous offence ifa woman is under the influence ofalcohol, dressed ma certain way or
has consented to some sexual activtty, are also not limited to those who have been con-
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victed of sexual offences. Therefore, what are sometimes perceived as cognitive distor
tions may actually be commonly held societal beliefs.
Discussion of the above issues has outlined the fact that there is no theoretical reason

that sexual offending should not be sensitive to different social and cultural contexts.
This is important to consider from a preventative point of view, although there may be
some theoretical differences when compared with non-sexual offending. For instance,
becoming a caregiver may result in a sexual offence either owing to opportunity or alter
ing attachments. On the other hand, becoming a caregiver may prevent a person being
involved in non-sexual offending since this activity may compromise the care they are
able to give the child. Consequently, different offending patterns may appear over the
life-course for sexual and non-sexual offences. Nevertheless, this viewpoint would lead
us to believe that propensity towards sexual offending behaviour is something that can
be lessened in the right environmental conditions.
Finally, there is some suggestion that situational factors or opportunity may provide

the impetus for a sexual offence. Ouimet and Proux (1994) found some evidence that
recidivism was increased for people who commit sexual offences against children whose
routine activities took them in higher proximity to children. Farmer et al. (2015) also
found that many of their interviewees had viewed their offending as something that had
occurred in a particular situational context, that they had not sought out that particular
situation and that they had been surprised to find themselves offending (although, as
Farmer et al. pointed out, there may have been an element of shame management
involved in their accounts). Whilst there are likely to be other factors involved in addi
tion to situational events, it certainly seems to be a substantial contributory factor
(Beauregard and Leclere, 2007; Beauregard et al., 2007).

Desistance theories
The previous section has outlined some of the key causal factors in terms of sexual
offending, and how these may also be influenced by socio-cultural elements. It is of
particular importance to consider the role ofthese socio-structural contexts in relation to
whether or not a person re-offends after their initial offence, as this is the stage at which
intervention is most commonly carried out.
Desistance theories attempt to explain the journey from (arguably) relatively persis

tent offending to an offence-free life. Having generally stemmed from research into non
sexual offending, they are approached from a different perspective to the general
literature on sexual recidivism, which is more often based on a treatment perspective.
The desistance process is generally thought to be a combination of agency and environ
mental factors/informal social controls (Farrall et al., 201 O; Laws andWard, 2011), along
with a cognitive shift (Maruna, 2001). In terms of the environmental factors, similar
common life events are suggested to promote the desistence process as those thought to
prevent the offending process (such as social relationships and employment), although
there is a distinction in that there is thought to be a substantial element of having recon
sidered one's life as a consequence of the offence.
There is some debate about the extent to which the factors which promote desistance

after the commission of the offence mirror the initial cause. Laub and Sampson (2001)
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Suggested that the predictors ofdes1stance are the same as (or the reverse of) the predic
tors for offending, although others disagree (Stouthamer-Loeber et al., 2002; Uggen and
Piliaven, 1998). As stated, similar environmental events are generally suggested mn rela
t1on to the promolion ofdesistance (relationships, employment, etc. (LeBel et al., 2008)),
however whilst this may be true on an aggregate level, this is not necessarily true on an
individual level. Desistance research looks at how the decision not to re-offend may be
supported (or not undermined) by life events, rather than being directly related to causal
elements, although these events may sometimes be similar. However, ifcause and desist
ance are not related, this provides more evidence that desistance processes for sexual and
non-sexual re-offences may be aligned.
Inevitably, though, the desistance process will have the added complication ofhaving

been an 'offender'. As Farrall et al. (2010: 548) argued, 'the process ofhaving been con
vcted as a recidivist adult offender entails a degree ofsocial exclusion, and - unless the
offender 1s exceptionally fortunate - probably also an element of rupture ofpre-existing
social ties'. In addition to the decision to change, the desisting ex-offender will face soci
etal difficulties that he or she did not face pnor to the offence, which may be exacerbated
for those who have committed sexual offences. Conversely, being detected as an offender
and the subsequent associated events may also be a factor in an identity shift: '[p]os1tive
events are rather unlikely to elicit self-evaluative needs' (Gobbets et al, 2012: 456).

Desistance from sexual offending
Laws and Ward (2011. 99) stated that in respect ofcurrent treatment ofthose convicted
ofsexual offences, the:

.. et1olog1cal assumption appears to be that sexual offending 1s a product of faulty soc1al
learnmng and mdvduals commit sexual offenses because they have a number ofskull deficits
that make 1t difficult for them to seek remforcement m socially acceptable ways.

A key distinct1on between desistance and rehabilitation research outlined by Laws and
Ward is that from a des1stance perspective, changes occur 'outside the direct orbit of
influence ofpractitioners' (p. 204): in fact for many non-sexual offenders (and arguably
many sexual offenders) this change occurs without intervention. Laws and Ward also
argued that 'correctional practitioners concentrate on deficiencies whereas desistence
researchers pay more attention to the presence of protective factors' (p. 206). Whilst
socio-structural factors are increasingly coming to attention in respect of sexual offend
mg, it should be noted that those in the practitioner field do not generally advocate mov
ing away from treatment ofoffenders and relying on 'natural' desstance supported by
changes in environment, as criminological researchers have previously been more
Inclined to do (Laws and Ward, 2011). However, there has been a move to incorporate
both psychological and socio-structural elements. Models such as the Good Lives Model
(Laws and Ward, 201 1) increasingly align these two different approaches.
Literature on desistance from sexual offending is in its mfancy, although a small num

ber of recent studes have looked at sexual offending through a desistance lens (e.g.
Farmer et al., 2015; McAlinden et al., 2016). These studies have generally found support
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both for the socio-structural (such as employment and social support) and self-narrative
aspects oftraditional des1stance research Some des1stance theones also incorporate psy
cholog1cal, socio-structural and self-narrative factors (e.g. Gobbels et al , 2012) Whilst
des1stance research (and practice) has traditionally come from a different perspective to
that of the rehab1htatmn of those who have committed sexual offences, theoretically
these approaches can be ahgned for two reasons. Firstly, this article has outlined the
evdence that there s a soco-cultural element to sexual offending, which 1s one of the
key elements ofdesistance research. Moreover, 1fthe des1stance and causal processes are
separate, thus provdes more weight to the argument, smnce desistance theones may oper
ate regardless ofcause

General criminological theory and the relationship
between cause, resistance and desistance
Thus far, I have discussed how causal and desistance elements ofsexual offending may
be prone to SOCIO-structural influences throughout the life-course. There are also mfluen
tial theoretical standpomts from the general cnmmological field that the cause of any
offence is less important than the fact that it is an offence. This final sectton w1ll discuss
the role of some of the most well-known general crimmological theones in relation to
causal and desstance factors, and whether these are important to our theoret1cal under
standing ofsexual offending.
Social control theones posit that a person's desrre to comrmt a certainact is overcome

by the moral code of a certam community or wider society (Hirschi, 1969). A person
conforms to this codebecause ifthey do not, they nsk losing something; that is, whatever
benefits bemng part ofthis society brings them. Similarly, rational choice theory suggests
that mdividual actors weigh up the consequences to themselves ofembarking on a par
tcular course ofaction (Clarke and Comish, 1985). Thus, the main focus is not the act
Itself, but the comm1ss1on ofthe act despite 1t being against commonly accepted soc1etal,
moral or legal rules. Laws and Ward (2011 · 208) argued that crimmnolog1cal (desistance
n this case, however it may also be apphed to causal theories) theones are 'weaker when
it comes to explainng why people (and offenders) are motivated to desire and seek cer
tam outcomes'. Ofcourse, they do not necessanly seek to do this.
These theones therefore assume that the act has crossed our mmd or is an attractive

proposition: indeed, themamn question is not 'why do you want to do thlS?', but 'how do
you stop yourselfdomg this?'. Themotivation to commit sexual offences is often harder
to understand than for non-sexual offences. However, 1fwe vew intimacy, power and
control (as outlined mn the theones about causation) as desirable goods, this may take us
closer to theoretical similarities between those who commit sexual offences and other
offenders. As Willis et al (2012: 126) pointed out, the issue ts with the 'secondary
goods-the activities/means mdvduals use to achieve pnmary goods-and not the pr1
mary goods themselves'. Viewmg themm this way makes the connection between sex
ual and non-sexual offending clearer.
The act of a person counterng their desire erther mn order to conform with those

around them or to weigh up the negative and positive consequences of their actions is
important as tt imphes a propensity to offend may be addressed regardless ofcause
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This, then, suggests that an internal desire may be countered by external processes.
There is some evidence that this is the case with sexual offences. For example, Laws
(1994) found that in his study, the control group who had never committed a sexual
offence were found to have some overlap in fantasies of rape and child abuse, arguing
that they 'harbour many of the same feelings, have the same fantasies, but fail to act
upon them' (p. 8). This, then, is relevant to the causal process, since what needs to be
altered is not the desire to commit the act, but the decision, the ability, and the environ
mental conditions required in order to resist this desire. The original 'cause' is less
important than the decision to resist. This is not necessarily in opposition to psycho
logical theories: for instance, different attachment styles can affect self-control: '[i]
nsecure personal attachments and weak social attachments in tum lead to general prob
lems with individuals' capacity for and commitment to self-restraint' (McKillop et al.,
2012). Of course, the whole process is likely to be a complex and individual one as is
noted in the integrated theories.
This also appears to be particularly true of the desistence process after offending.

Some people who have committed sexual offences state that a fear of returning to prison
is the main reason they do not wish to re-offend (Ward and Laws, 2010). This is in line
with Maruna's findings (2001) that few desisting ex-offenders came to the conclusion
that an offence was wrong, only that the paths that they were on had a negative impact
on their lives. Farmer et al. (2015) also found in their study that 'in the early stages of
desistance, they [people who had committed sexual offences and who had desisted]
made a rational choice about their behaviour based on a growing realisation ofthe disad
vantages of persistence' (p. 328). This was based partly on the realisation of the harm
caused by the offence, but partly on the concerns about the likelihood of being caught.
This may be considered similar to many criminological theories that assume that the
reason most people do not commit crime is because they fear the consequences, whether
these are social or judicial, and as previously stated the consequences of detection may
have been the starting point for a change in self-identity. This would suggest that address
ing the willingness to commit an act that is against societal rules regardless of what
caused the desire to commit this act, is an important part of the desistance process. In this
way, sexual offences may be considered in a similar theoretical manner to other offences.
The substantial interaction between sexual and non-sexual offending appears par

ticularly important here. People who commit sexual offences very often commit other
offences (Hanson and Bussiere, 1998) and in fact general rule-violation has been
found to be a significant predictor of sexual recidivism (Hanson and Morton-Bourgon,
2005; Tewksbury et al, 2011). Offenders with a proclivity towards sexual offences are
more likely to commit a range of offences if social bonds are already weakened. As
Smallbone and Wortley (2004: 295) argued, 'men who already have some experience
of serious rule-breaking, dishonesty, exploitation, and/or aggression may be more
likely to take the opportunities to sexually abuse a child' This suggests that those
who do not have a propensity towards general criminal behaviour are less likely to
take the opportunity to commit a sexual offence, however this does not necessarily
mean that they do not want to. This is consistent with Ward and Siegert's (2006) path
ways model, which describes 'antisocial cognitions' as being one pathway into sexual
offending.
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Conclusion
This article has considered the relationship between causal theones ofsexual offendmg,
des1stance theones and general crmmnolog1cal theones, with a focus on how soc1o
cultural elements may be important m these processes The theoretical literature tends to
support the case that propensity to offend, including relating to sexual offending, can and
does change dependmg on different socio-structural circumstances, as well as for mnter
nal cognutve reasons. Dec1s1on-making mterms ofthe negative societal consequences of
comrmttmg an offence also plays a part, particularly m terms of the des1stance process
This suggests that desistance from sexual offences 1s not dependent only on the ongnal
'cause', certamly m respect of the causal theones discussed m this article, and also that
the underlymg des1stance process is similar to that of those who have cormmtted non
sexual offences
Wlulst there 1s no reason to suppose that people who have committed sexual offences

are not capable under the nght condit10ns ofdes1stmg from cnme, whether or not they
follow the same course as other offenders 1s less clear, and there 1s a lack ofempmcal
research mto the relative importance ofdifferent hfe events that would assist a probation
context. The pomt m hfewhen these protective and nsk factors occur, as well as oppor
tumty, may be very different for those who have commutted sexual offences compared to
other offences For example, gammg employment or havng a family may present an
opportumtyto someonemchned to commit a sexual offence,whereas arguably 1t 1s more
hkely to act as a protective factor for other offending The negative consequences of
detection may also be more exacerbated for sexual offences than for other offences, 1
terms ofadditional stigma and labellmg, and this may 1mpede the des1stance process In
add1ton to thus, there 1s amore fundamental Issue ofwhether soc1ety 1mplctly condones
such behaviour, as suggested by femmist theory. Ifpropensity to offend 1s affected by the
moral rules ofsociety, then a society that continues to support the abuse and explo1tat1on
ofwomen and children will meVttably continue to contnbute to such act10ns
Of course, the difficulty les mn how we may support and encourage the des1stance

process amongst thosewho have committed sexual offences, as well as preventmg these
cnmes from occurrng m the first place. This article has argued that sexual offendmg is
mfluenced by wider socio-cultural issues, and addressmg these is an lillportant yet chal
lengmg issue. There are many lillportant treatment and educational programmes cur
rently bemng developed that amm to help mdivduals deal with thoughts and s1tuat1ons
that may lead to offending behaviour, and to assist themm replacmg these with appro
pnate emotional and sexual attachments It is beyond the scope ofthis article to provide
cnt1que of these programmes Further research is needed mto the impact of nsk and
protective factors throughout the hfe course m terms of sexual offences. Challengmg
the traditional normative masculine and femmnme roles and preventing wader societal
tactt approval ofthe abuse ofwomen will also provide clearer boundaries ofacceptable
behav1our.
From a des1stance perspective, following McNeill's (2012) framework of four forms

ofrehabhtaton, m addton to assstng themdrvdual wth their personal process ('psy
cholog1cal rehab1h1tat1on'), there are three areas whch requure wider 1put from soc1ety
as a whole It is important to address the potentially counterproductive nature of the
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aftermath of the judicial process ('legal/judicial rehabilitation'), which may be exacer
bated for those who have committed sexual offences. Linked to this, perhaps the most
difficult area in light of the embedded moral panic and increased stigma in relation to
sexual offences, is seeking to improve society's contribution to the desistance process by
accepting that those who have committed a sexual offence may desist the same as every
one else ('social rehabilitation'). As Laws and Ward (2011. 1 09) argued: 'the delivery of
treatment is not enough. We need also to be seeking to strengthen offenders' social net
works and their relationship to the world beyond the therapy room'. It is this issue that
artificially constructed social environments such as the Circles of Support and
Accountability (Wilson et al., 2007) aim to address; by creating the type of environment
in which it is thought the desistance process is most encouraged.
Furthermore, McNeill (2012) makes an excellent point about 'moral rehabilitation',

in which reparation cannot be overlooked. Restorative justice, for instance, is still in its
early stages for sexual offences and has been somewhat controversial, however early
research suggests positive findings (e.g. McGlynn et al., 2012), and it may give back a
sense of power and control to the victim. It may also be argued that the issue of repara
tion may not lie solely with the offender in the case of sexual offences, but potentially
with the criminal justice system in some cases (which may have re-victimised or blamed
the victim), and even wider society, which provided the environment that facilitated the
abuse. This reparation may take the form of allowing the victim's voice to be heard and
preventing societal approval of such abuse in the future.
These theoretical reflections emphasise the need for further research to consider the

socio-cultural aspects of the offending and desistance process from the perspective of
those who have committed sexual offences, and to consider how we may use this infor
mation to prevent offending and encourage desistance in the future.
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CRIMINAL CAREERS IN THE SHORT-TERM:
INTRA-INDIVIDUAL VARIABILITY IN CRIME AND ITS

RELATION TO LOCAL LIFE CIRCUMSTANCES"

Julie Horney
University ofNebraska at Omaha

D. Wayne Osgood
University ofNebraska-Lincoln

Ineke Haen Marshall
University ofNebraska at Omaha

We analyze month-to-month variations in offending and life circumstances
of convicted felons to understand change in criminal behavior. We extend
previous applications of social control theory by considering whether local
life circumstances that strengthen or weaken social bonds influence offend
ing over relatively shortperiods of time. We seek to determine whetherfor
mal and informal mechanisms of social control affect the likelihood of com
mitting nine majorfelonies. We employ a hierarchical linear model that pro
vides a within-individual analysis as we explorefactors that determine the
pattern of offending. The results suggest that meaningful short-term change
in involvement in crime is strongly related to variation in local life circum
stances.

Issues of continuity and change have recently come to the fore in criminology.
Two influential theoretical statements have
focused on the continuity in criminal behav
ior and challenged the importance of social
factors during adulthood (Wilson and Berm
stein 1985; Gottfredson and Hirschi 1990).
Both theories assume that a basic propensity
to commit crime is established early in life
and persists throughout the life course. This
propensity is the key to understanding crimi
nal behavior. This view implies that life
events after childhood are of little, if any, ex
planatory importance. Thus, events such as
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68182 (Internet: HORNEY@FA-CPACS.UNOMAHA.
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document are those of the authors and do not
necessarily represent the official position or poli
cies of the U.S. Department of Justice. The au
thors thank the administration and staff of the Di
agnostic and Evaluation Unit of the Nebraska
Department of Corrections for facilitating the in-

changes in position in the social structure or
assumption of new roles that increase social
integration would have no bearing on adult
crime.
Sampson and Laub (1993) took a very dif
ferent perspective in their life-span approach
to the study of crime. While they acknowl
edged that measures of illegal behavior are
highly correlated over time, they argued that
such continuity does not preclude large and
systematic changes for many individuals.
Their empirical research, which tracked indi
viduals across large segments ofthe life-span,
documented substantial changes in offending.
They explain these patterns of change in
terms of variation in social control.

terviews, the respondents who participated in in
terviews; Allison Brown-Corzine, Mickey
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Kit Lemon, Carol Marshall, and Mike Mead for
their valuable research assistance; Stephen
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The purpose of the present study is to fill
an important gap in our knowledge about
change in criminal behavior during adult
hood. Rather than examine extended time
periods, we conduct a fine-grained analysis
of month-to-month change in criminal be
havior over three years for a sample of seri
ous offenders. Thus, we forego the broad
sweep of trajectories over the life-span in fa
vor of a more detailed mapping of the corre
spondence between offending and current
circumstances.

SOCIOLOGICAL THEORY AND
CRIME BY ADULTS
Although the sociological tradition is com
patible with the study of changes in offend
ing during adulthood, most work on this
topic stems from other traditions, such as de
velopmental perspectives (Moffitt 1993,
Patterson and Yoerger 1993) and the crimi
nal careers perspective (Blumstein, Cohen,
Roth, and Visher 1986). The limited role of
sociology in this area is perhaps understand
able in that prominent sociological theories
primarily concern juvenile delinquency
rather than adult crime. For instance, Shaw
and McKay's (1942) classic theory of social
disorganization portrayed delinquency as
arising from adults' inability to supervise
their children's activities, and there is no ob
vious generalization to crime by adults.
Other sociological theories are more perti

nent to adult offending, either because they
entail types of socialization that have long
term implications or because they specify
general social processes that are not limited
to a particular age. An example of the first
type of theory is Cohen's (1955) strain
theory, which explains delinquency as stem
ming from socialization that leaves lower
class adolescents unprepared to compete by
middle-class standards. Differential associa
tion theory (Sutherland and Cressey 1955)
and its social learning variations (Akers
1985; Elliott, Huizinga, and Age ton 1985)
exemplify the second type of theory-they
predict that changing from a conventional
peer or reference group to a deviant one leads
to crime, regardless of age. It is not simply
associations that create change, but rather the
learning or influence that follows from such
associations, which takes time. These two
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types of theory imply that change in crimi
nal behavior is nonexistent or very gradual.
Thus, these theories do not predict the
month-to-month correspondence between of
fending and social factors that we investigate
in the present study.
Two other veins of sociological theory im

ply more immediate effects of changing life
circumstances during adulthood. Social con
trol theory, as described in Hirschi's early
work, proposes that social bonds prevent
crime and deviance (Hirschi 1969). Because
crime results directly from the absence of
bonds rather than from some mediating pro
cess, social control theory predicts relatively
rapid changes in criminal behavior in re
sponse to changing life circumstances. Im
mediate effects also follow from rational
choice or opportunity theories, such as rou
tine activities theory (Cohen and Felson
1979). This approach emphasizes the role of
social conditions in creating situations con
ducive to crime. When applied to individual
offending, routine activities theory predicts
that adults' involvement in crime will in
crease or decrease as their roles and relation
ships change their "daily round" of activities
so as to present more or fewer opportunities
for offending.

LONGITUDINAL DESIGNS AND THE
ANALYSIS OF CHANGE
A reliance on cross-sectional designs has
limited the ability of criminologists to study
change. Cross-sectional designs preclude
separating the effects of extrinsic variables
from the effects of enduring individual dif
ferences. For example, the finding that men
in stable marriages commit fewer crimes
than those not involved in such relationships
can be interpreted either as evidence of the
social control function of marriage or as evi
dence that offending and failure to develop a
stable marriage are both indicators of a
single underlying trait, such as self-control.
Thus, Farrington ( 1988, 1992) and others
have argued that longitudinal research de
signs are needed to appropriately address
questions relating to change in criminal be
havior.
Even when longitudinal data have been
collected, analyses have rarely assessed
within-individual change, such as determin-
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ing whether individuals commit more crimes
when unemployed than when employed.
Most longitudinal data currently available for
studying criminal behavior were obtained in
frequently, thus making the analysis of
within-individual change difficult, if not im
possible. With widely spaced waves of data
collection and correspondingly few alterna
tions of conditions, there must be greater de
pendence on aggregation in order to have
enough variability to study. Nagin and Far
rington (1992a, 1992b) demonstrated how re
lationships detected through the cross-sec
tional analysis of longitudinal data can be
spurious and suggested the use of statistical
methods that control for "persistent unob
served heterogeneity" (i.e., stable individual
differences in rates of offending).
Gottfredson and Hirschi ( 1990) argued that

longitudinal designs intended to study
changes in offending offer no real advantage
and waste resources because there is little
reason to believe that ordinary events are im
portant determinants of offending. In fact,
they contended "that crime-relevant charac
teristics of people cause all of these events"
(p. 237). Testing this contention requires
analyses of within-individual change.

CONCEPTIONS OF CHANGE IN
CRIMINAL BEHAVIOR
One of the most comprehensive longitudinal
data sets in criminological research was col
lected by Glueck and Glueck (1950). Chal
lenging the notion that ordinary events do not
matter, Sampson and Laub (1990, 1993,
Laub and Sampson 1993) re-analyzed the
Gluecks' data using more sophisticated tech
niques and evaluated the findings in light of
current theory. In their "sociogenic" theoreti
cal model, they proposed that regardless of
an individual's delinquent or antisocial back
ground, criminal behavior would still be in
fluenced in adulthood by institutions of in
formal social control, such as family or
work. Thus, from a social control approach,
Sampson and Laub ( 1990) suggested that
"childhood pathways to crime and deviance
can be significantly. modified over the life
course by adult social bonds" (p. 611).
The Gluecks' data came from interviews at
ages 14, 25, and 32 with delinquent and
nondelinquent boys matched on a number of
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social variables. Sampson and Laub (1990,
1993) constructed an overall measure of
crime frequency and considered its relation
to three key independent variables: job sta
bility, commitment (a combined measure of
the respondent's work, education, and eco
nomic ambitions), and attachment to spouse.
They controlled for criminal "propensity" by
performing separate analyses for the delin
quent and nondelinquent samples and by
studying relationships within a given age
range while controlling for delinquency at
earlier ages. Although they found clear evi
dence of stability of offending over time, job
stability and marital attachment emerged as
significant predictors of adult crime and de
viance, even after childhood delinquency and
crime in young adulthood were controlled.
Accordingly, Sampson and Laub (1990) con
cluded that "both continuity and change are
evident, and that trajectories of crime and
deviance are systematically modified by so
cial bonds to adult institutions of informal
social control" (p. 625).
Laub and Sampson ( 1993) discussed the

nature of change and provided illustrations
of three kinds of change. What Caspi and
Moffitt (1993) refer to as "systematic" or
"deep" change is depicted by a high-rate of
fender who ceases offending completely,
whereas what Laub and Sampson called
"modified" change is exemplified when a
high-rate offender starts offending at a lower
rate. A third kind of change is illustrated by
an offender switching from burglary to rob
bery. Although Laub and Sampson were most
interested in the first two kinds of change,
all fit within their conceptualization of
change. Appropriate to their life-course per
spective and their focus on the alteration of
life trajectories, they implicitly conceptual
ize change as an enduring modification of
behavior patterns.
Laub and Sampson's (1993) perspective

also led them to look to the role of institu
tions, such as employment and marriage, to
understand how social bonds structure the
process of change. Transitions into such in
stitutions are traditionally considered to be
unidirectional (i.e., these transitions repre
sent stages of development or permanent
changes in state). A young man joins the
work force or marries and starts a family, and
his social investment in these institutions ac
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cumulates from that point on. Nevertheless,
adult lives are not always so orderly, espe
cially the lives of serious criminal offenders.
Not only do role transitions often fail to fol
low an orderly progression (Rindfuss, Swice
good, and Rosenfeld 1987), but reversals of
transitions may be common, as when em
ployment is terminated or a marriage is dis
solved. In their qualitative analysis of the
life-history records of men from the
Gluecks' study, Laub and Sampson (1993)
described how some men experienced de
clines in job stability when the labor market
changed and how others, who had married
and initially got along well with their
spouses, had marriages unravel ("there were
separations, followed by reconciliations, fol
lowed by further separations" [p. 317)).
When these scenarios were played out,
"crime and deviance became more pro
nounced over time due to the severing of so
cial ties to work and family" (p. 317).
Sampson and Laub ( 1990, 1993) have
made a major contribution to criminology
by showing that a focus on stability or con
tinuity of offending is insufficient for under
standing adult criminal behavior. By show
ing how adult social bonds can alter life tra
jectories, they demonstrated that change
matters. The long-term view of change
Sampson and Laub provided can be seen
only when looking back on a relatively long
segment of an individual's life course. It is
also the only picture of change that can
emerge when our view of the life course is
constructed from infrequent measurements.
We believe it may also be productive to con
sider a short-term view of change and ask
whether levels of criminal activity shift in
response to alterations in "local life circum
stances." We introduce the term "local life
circumstances" to emphasize conditions in
an individual's life that can fluctuate rela
tively frequently. Because these life circum
stances may be constantly shifting, any re
sulting changes in criminal behavior may be
transient rather than enduring. The same cir
cumstances that lead one person to an al
tered life trajectory because the circum
stances endure (a stable marriage, for ex
ample), may produce only transient change
in another individual if the circumstances
are fleeting (a marriage that lasts only a few
months or years).

AMERICAN SOCIOLOGICAL REVIEW

LOCAL LIFE CIRCUMSTANCES AND
SHORT-TERM VARIATION IN
CRIMINAL CAREERS

Within the criminal careers paradigm
(Blumstein et al. 1986), the study of change
has emphasized the determinants of career
initiation or termination; persistence in of
fending has generally been viewed simply as
the converse of desistence. Research on per
sisting careers has focused almost exclu
sively on the frequency of committing crimes
(incidence) and has generally assumed that
offending occurs at a constant rate.
There have been few attempts to look at

within-individual variability in offending
over relatively short periods of time. Horney
and Marshall ( 1991) found that incarcerated
offenders described considerable month-to
month variability in levels of offending, and
that activity patterns varied by type of crime.
Nagin and Land (1993) found that models of
offending that incorporate an intermittency
parameter that allowed for periods of activ
ity and inactivity performed better than mod
els without such a parameter. Thus, they es
tablished that there is genuine within-indi
vidual change over time in offending. They
observed, however, that "notwithstanding its
contribution to the model fit, the concept of
intermittency is problematic because a prom
ising theoretical explanation for why it
should occur has yet to be offered" (p. 357).
We believe one plausible explanation for

intermittency is that the same kind of social
control variables that Sampson and Laub
(1990, 1993) found to alter trajectories of
criminal offending are also responsible for
short-term variation in criminal behavior. In
other words, whether an individual offends
at a particular time depends on whether he
or she is employed, married, or going to
school at that time. Although a persistent un
derlying trait like self-control can influence
both an individual's overall level of offend
ing and his or her overall stability of mar
riage and employment, that shared influence
does not mean that a relationship between
offending and the life circumstance is neces
sarily spurious. It is still possible that in
volvement in those social institutions influ
ences the likelihood of offending during the
time of involvement. The high crime rate of
the most persistent offender, rather than in-
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dicating a total lack of investment in social
institutions, may instead reflect alternating
periods of criminal activity and inactivity. A
coherent causal pattern would be indicated if
the relatively infrequent and brief periods of
inactivity correspond to sporadic episodes of
social bonding.
Some theorists have dealt with the role of

more localized life circumstances in deter
mining criminal offending. Farrington
(1992), for example, asserted that

short-term, situationally-induced motivat
ing factors that are conducive to offending in
clude boredom, frustration, alcohol consump
tion, getting fired from a job, or quarrelling
with a wife or girlfriend. Slightly longer-last
ing life circumstances or events may also be
important, such as unemployment, drug addic
tion, and shortage of money. (P. 278)

Unfortunately, empirical evidence of rela
tionships between such factors and offending
is scarce.
Farrington, Gallagher, Morley, St. Ledger,
and West (1986) analyzed data from the
Cambridge Youth Study, which was collected
in two-year waves, and found that boys in
their sample had higher crime rates during
periods of unemployment than they did dur
ing periods of employment. Unfortunately,
their analysis was hampered by the fact that
only 95 of the 399 youths had committed of
fenses, and only 11 had at least one offense
when unemployed and one offense when em
ployed. The authors appropriately noted a
self-selection problem-that the youths who
were unemployed could differ in many ways
from those who were employed, and the
higher crime rate during unemployment
could occur because both variables were re
lated to some other causal factor. They at
tempted to control for this possibility by re
stricting the analysis to youths who had been
unemployed and had committed officially re
corded crimes, but this resulted in very small
numbers of youths. When, in their "most im
portant test of the effect of unemployment"
(p. 345) they also required minimum periods
of unemployment, the resulting analysis was
based on only 36 youths. The authors sug
gested that to determine whether individual
offending varies with conditions like em
ployment, larger samples and samples of per
sons with relatively high offending rates
must be studied.
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THE CURRENT STUDY

In the current study, we explore the role of
local life circumstances as determinants of
change in criminal behavior. Our data were
obtained through a retrospective survey in
which more than 600 serious offenders pro
vided a month-by-month account of criminal
offenses and local life circumstances. Our
analysis extends Sampson and Laub's (1993)
application of social control theory to crimi
nal career trajectories by considering
whether local life circumstances that
strengthen or weaken social bonds influence
offending over relatively short periods of
time. We focus on informal mechanisms of
social control and ask if the likelihood of of
fending is affected by going to school, being
employed, living with a wife or girlfriend,
drinking heavily, or using drugs. We also
consider the impact of formal social control
mechanisms by asking whether individuals
are less likely to offend when they are on
probation or parole. We employ hierarchical
linear modeling to obtain a within-individual
analysis of factors that determine the pattern
ing of offending.

METHODOLOGY
The data presented here are based on inter
views conducted with 658 newly convicted
male offenders sentenced to the Nebraska
Department of Correctional Services during
a nine-month period in 1989-1990. A few
inmates incarcerated during that time could
not be interviewed for various logistical rea
sons; 94 percent of those invited to partici
pate completed interviews. This sample was
57.3 percent White and had a mean age of
28.1 years. Although this sample is not rep
resentative of the general population, it is
suited to addressing the impact on criminal
behaviors of changes in local life circum
stances. The short-term variability we wish
to study is far greater in this sample than it is
in rriost others, owing to the prison respon
dents' high rates of offending and the con
siderable instability of their lives in terms of
marriage, employment, and so forth.
Because we sampled incarcerated offend
ers, our sample is not representative of the
general population of offenders. We must as
sume we have oversampled men who com-
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mut more crimes, those who commt crimes
for which 1t ts easter to be caught and con
victed, and those who are less able to avoid
detect1on

Survey Instrument
We used a modified version of a survey in
strument used in the RAND Corporation's
Second Inmate Survey (Chaiken and Chaiken
1982) The 48-page instrument generally re
quired a 45- to 90-minute Interview. In the
critical section of the mnterview, two calen
dars--an "event calendar," and a "crime cal
endar"-were used to establish the reference
period and to record detailed information.
Respondents were asked to consider a refer
ence period based on the date of the arrest
that led to the current incarceration. The ref
erence period included the months up to and
including the month of arrest for the calen
dar year of arrest and the two calendar years
preceding the year of arrest. The measure
ment periods thus vaned across respondents
from 25 months to 36 months. All months
outside the reference period as well as any
months during which the respondent had
been locked up were crossed out on the cal
endars. The remaining months were consid
ered "street months."
The event calendar was then used to record

various ltfe circumstances. The respondent
was asked to identify those street months
during which he had been on probation, on
parole, going to school, working, living with
a wife, living with a girlfnend, drinking
heavily, or using drugs (other than prescrip
t1on drugs or marijuana). The interviewer
placed a check beside the appropriate items
for those months. The crime calendar was
created in the same manner to determine the
months during which the respondent com
mitted any burglaries, personal robberies,
business robberies, assaults, thefts, auto
thefts, frauds, forgeries, or drug deals.
Research indicating that personal memo
ries are organized as "autobiographical se
quences" (Bradburn, Rips, and Shevell 1987)
suggests that the use of life-history calendars
helps to facihtate recall. Evidence of the re
liability of retrospective data collected
through life-history calendars 1s available
from studies that have gathered the retro
spectve data within a longitudinal research
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des1gn. Freedman, Thornton, Camburn,
Alwin, and Young-DeMarco (1988) found
that 91 percent of respondents gave 1dent1cal
answers about 1980 school attendance
(whether attending school in a particular
month) mn 1980 Interviews and 1985 1nter
views, while 83 percent gave identical re
sponses about employment
In a similar study, Casp and Amell (1994)

used a life-history calendar to obtain retro
spective data about monthly ltfe events that
had been concurrently reported three years
earlier They compared reports of whether
the respondent was hving with parents, co
habiting with a partner, the primary caregiver
for a child, attending school, involved in Job
training, employed, and searchmg for em
ployment or receiving unemployment ben
efits. Over 90 percent of the reports matched
with regard to status for the month of the first
mterview

Statistical Model
Hierarchical linear modeling (HLM), a gen
eralization of multiple regression for nested
or repeated-measures data, was developed by
Bryk and Raudenbush (1992) and other stat
isticians Raudenbush (1993) presented a bi
nomial version of the model that is suited to
a research design like ours, whch includes
many waves of dichotomous data for each
subject. We will first describe the HLM
model for contmuous data. Then we will turn
to the distinctive features of the binomial
version
HLM is one of several methods developed
m recent years for analyzing data contammg
multiple observations for each individual.
These methods provide a general format for
analyses that allow effects to vary randomly
across cases (Goldstem 1987, Mason, Wong,
and Entwistle 1983), and they follow from
earlier statistical developments extendmg
random-coefficient models (Hsiao 1986,
chap 6, esp. pp 151-53). These models can
also be viewed as extensions or general1za
tons of analysis of vanance for repeated
measures designs (Bryk and Raudenbush
1992:chap. 2) and as elaborations of models
for "pooled time-serves and cross-sections"
found in econometrics (Sayrs 1989) We have
chosen Bryk and Raudenbush's HLM be
cause t is flexible and is described well in
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po, = .o + uo.

pi.= 7.o+ uni·
p.= 1.0

2)
(3)

(4)

In the general HLM model, these between
persons equations may include additional ex
planatory variables for characteristics that do
not change over the period of study (e.g.,
race and sex), but this feature plays a minor
role in the present study because our theo
retical interests involve change in local life
circumstances.1 In the present study, the be
tween-persons models are simple because
each model involves a single parameter, Y
(with one exception discussed below). In this
case, the y parameters reflect the average
level of the corresponding within-person pa
rameters, which in turn indicate individual
level intercepts, time trends, and effects of
the local life circumstance.

Error terms. In equations 2 and 3, the per
son-specific error terms, uo and up,, mean
that the between-persons model treats b,
and [,, as random effects (i.e., as having
meaningful variance across individuals). The
error term in equation 2, uo, allows for ran
dom variation in the form of individual dif
ferences in the average level of offending,
which typically is the principal source of cor
related error when applying ordinary least
squares regression to panel data. This term
appears in the variance-components models
found in the pooled time-series literature
(Sayrs 1989) and is equivalent to the persis
tent heterogeneity that is a central feature of
Nagin and Farrington's work (1992a, 1992b).
Equation 3 shows how HLM generalizes

this principle to other elements of the within
person model, making this a "random coeffi
cients" model. In this case, the error term,
un,,, reflects unexplained variability in linear
time trends. Thus, including this error term
allows the linear time trends to vary across
individuals. This term helps correct for a sec
ond type of problem of independence be
cause it allows for gradual change over time,
which is a major source of serially correlated
error. Equation 4 does not contain an error
term because there is no a priori reason to
assume that the effects of local life circum
stances vary across individuals.
We can form an overview of the between

persons model by substituting equations 2, 3,
and 4 into equation l:

1 Elaborating this aspect of the models, to as
sess whether the impact of local life circum
stances varies across groups, would be an appro
priate direction for future research.

available publications. Also, a computer pro
gram for implementing the version of the
method for continuous data is commercially
available (Bryk, Raudenbush, and Congdon
1993), and a version of HLM for dichoto
mous data has been developed.

Within-person model. HLM separates
within-person and between-persons models,
as in repeated-measures analysis of variance.
These models are distinct, but closely linked,
linear models. In an HLM analysis, the
within-person model must be considered first
because it determines the meaning of the be
tween-persons model. Equation 1 presents
the basic elements of the within-person mod
els used in our analysis:

Y =po/+ B.Ti + BM+mq. (D)

where i is the index for persons, j is the in
dex for occasions, T is an interval measure
of time (months in our study), and X is an
explanatory variable that varies over time for
at least some of the respondents. In our ap
plication the explanatory variable is a local
life circumstance like employment or mar
riage.
Notice that the parameters, [, can take dif
ferent values for different individuals be
cause they carry the subscript i. bis the
individual's intercept, which will be the fit
ted value of the dependent variable, crime,
when both T and X equal O; p, is the amount
this person's level of crime (Y) changes per
unit of time; and r corresponds to the unex
plained variance for this specific observation
on Y. Against the backdrop of the time trend
for each individual, the outcome also varies
as a function of the local life circumstance,
and b,, reflects the magnitude of this rela
tionship.

Between-persons model. In most applica
tions, including ours, the primary results of
interest are the parameters of the between
persons model. In HLM, the individual-level
parameters from the within-person model
serve as dependent variables for the between
persons model, leading to a separate equation
for each parameter:
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Y =(r+7.Tr + 1.o)
[Effects on Y]

+(«+«Tr +m).
[Compos1te error term]

(5)
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Model estimates. An HLM analysis yields
estimates of the between-persons parameters,
their standard errors, and their stat1st1cal s1g
mficance. The results also include estimates
of the magmtude and reliability of the vari
ance components of random effects HLM
uses the covariances among the errors of the
[s to derive generalized least squares est1
mates of the ys. In thus fash1on, HLM cap1
talizes on any interdependence among the
within-person components to increase the ef
fic1ency of the estimates and to gauge the1r
standard errors. Bryk and Raudenbush
(1992) presented the statistical theory under
lying HLM mn an extended treatment that 1s
not highly technical The method relies on it
erative estimates of the true variance and the
error variance of the /3k,i•which are derived
through a Bayes1an weighting of information
from the within-person and between-persons
portions of the analysis. HLM also capital-
1zes on the EM algonthm, developed by
Dempster et al. (1977), to make use of data
from all respondents, including respondents
with insufficient data for separate estimation
of the within-person parameters. As with
most methods for analyzing continuous de
pendent variables, HLM assumes that errors
for particular observations, ng, are normally
distributed. Furthermore, treatment of the
within-person parameters as random effects
requires specification of their error distribu
tions, and these error terms, u1,., are also as
sumed to be normally distributed.
The HLM model does not require that each
person provide data on any particular set of
occasions, which means that the method 1s
suitable for irregular data sets, unlike many
other approaches to analyzing panel data.
This flexibility anses because the parameters
of interest, the between-persons parameters,
Y, are defined mn relation to the within-per
son parameters, B. Thus, the analysis does
not hinge on having a particular set of obser
vation times for Y, but rather on the ava1lable
observations of Y providing enough informa
tion to estimate the mdiv1dual-level /js HLM
gauges the precision of these person-specific
estimates from mformat1on such as the num
ber of data points and the variances of Y, T,
and X for the respondent

Binomial HLM. The stat1st1cal model for
the bmom1al vers10n of HLM closely follows
the format of the basic HLM model (Rau-

? Fixed-effects estimators for panel data also
restrict the analysis to wthn-mndrv1dual change
Both the fixed-effects approach and our approach
limit the analysis to deviations from mndrvdual
means on X In fixed-effect models the same
transformation 1s appled to Y, whereas we ac
complish the same result with random effects by
Including the individual mean ofX as a predictor
The fixed-effects approach 1s difficult to apply to
discrete outcomes when there are more than a few
waves of data (Greene 1990 686-88), but our
model gives us one of its principal advantages

This arrangement makes apparent the com
posite error term, which resolves the prob
lems of independence that anse with multiple
measures of Y for each respondent Similar
composite error terms are characteristic of
repeated-measures analysis of variance and
variance components models for pooled time
series.

Within-person change.The estimate of the
impact of the local life circumstance X that
1s captured by )o in equation 4 represents
the combined effects of differences between
individuals m their average circumstances
and within-person change over time in this
circumstance (Bryk and Raudenbush 1992:
117-23) This is inappropriate because our
substantive interest 1s in change. An estimate
that 1s restricted to within-person change can
be obtained by two modifications to the pre
ceding equations. First, the values for X in
equation 1 are transformed to deviat10ns
from each individual's mean calculated
across the entire penod of observations,=,- 5,.
Second, the individual means, X,, are 1n
cluded as an explanatory variable m the
equation for overall individual differences
(equation 2)

Bo.= to+ %1 X, + uo.,
Under this formulation, reflects the ef
fects of between-persons differences m aver
age local life circumstances, while 'Y2,o (from
equation 4) satisfies our need for an estima
tor that reflects the effects of within-person
change.'
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den bush 1993). The within-person model be
comes a logistic regression:

tog.{odds(y, =1)] =, +BT, +B,,M,- (6)n ] H ai « J .a j

Thus, the fitted values from the within-per
son model no longer refer directly to levels
of Y. Instead this is a linear model of the
logit, which is the natural logarithm of the
odds that the dichotomous Y variable will
take on the value 1, (i.e., an offense occurred
this month) rather than the alternative value
of O (i.e., no offense this month). Also, the
within-person model no longer includes an
error term because the logistic model is in
herently probabilistic. This use of the logis
tic regression model brings to HLM a stan
dard approach for correcting the problems
that would result from applying ordinary
least squares regression to a dichotomy.
Equations 2,3, and 4 still define an appro

priate between-persons model, despite the
change to the logistic within-person model. 3
Of course, these equations now reflect aver
age values of f3s that are logistic coefficients
rather than ordinary regression coefficients.
No change in the between-persons model is
necessary, however, because the within-per
son coefficients (which serve as the depen
dent variables) are continuous and have
meaningful intervals. The generalized least
squares derivation of the estimates of the be
tween-persons parameters remains appli
cable, although the eighting of the variance
components charges according to the preci
sion of logistic regression estimates. Because
the logistic regrnssion model is nonlinear in
relation to the observed values of Y, the esti
mation requires an iterative reweighting of
the within-person data.

Our full model. Our analysis extends the
simple model presented above in two re-

3 The coefficients for the between-persons
model represent conditional relationships in that
the analysis controls for individual differences in
overall rates of offending. Because the binomial
model is nonlinear in relation to probabilities,
these conditional within-individual relationships
tend to be stronger than the marginal relationship
of the explanatory variables to the average rates
of offending for the entire population (Zeger,
Liang, and Albert 1988). We report only condi
tional relationships because our focus is on
change within individuals over time.
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spects. First, the analyses included seven lo
cal life circumstances rather than the single
X in the example. All life circumstances are
dichotomies (coded 1 if the feature is present
and O if not) extracted from the event calen
dars in the same fashion as the measures of
offending. The specific life circumstances
are supervision by the justice system (proba
tion or parole), attending school, working,
living with a wife, living with a girlfriend,
heavy alcohol use, and use of illicit drugs
other than marijuana.
We also extended the simple model by in
cluding a more elaborate control for indi
vidual time trends. Because the analysis in
cludes up to 36 waves of data for each re
spondent, it would be unreasonable to as
sume that individual time trends are so con
sistent as to be linear. Instead, the basic
model allows greater flexibility in the time
trend through a third-order polynomial func
tion of time. The within-person intercept and
all three powers of time were specified as
random effects. As a result, changes over
time in offending are attributed to substan
tive variables only if offending closely tracks
that variable over time. More gradual or dif
fuse changes are instead attributed to the in
dividual time trend.
The final element of the model is a

dummy variable indicating the month of the
arrest leading to the current incarceration.4
This variable corrects the offense rate for
this specific month, which is artificially
high due to our sample selection criteria.

4 The time variables were transformed to re
duce the correlations among the components and
improve the efficiency of the estimation of the
model. These transformations have no impact on
the substantive results of the model, but they must
be taken into account in order to reproduce the
average time curves. The last wave of data col
lection was given a value of O on the components
of the polynomial of time, making the dummy
code for the last month orthogonal to the other
time components. To give the linear component a
mean of O across persons, a value of O was as
signed to 15.4 months before the final month. The
squared term for month was this value multiplied
by itself and divided by IO (to reduce its range
and place its coefficient in a more useful range).
We subtracted 8 from the result, to give it a mean
of 0. Finally, the cubed power of time was formed
as the product of the linear and squared terms, di
vided by 10.
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Fifty-three percent of the sample reported
one or more offenses for this month versus
32 percent for all other months s Because
this var1able refers to a single month, it was
defined as a fixed effect.

RESULTS
The analysis was limited to respondents who
contributed information on the full set of
variables for at least 10 "street months."
Though HLM does not require any minimum
number, respondents with fewer months of
data would contribute little to the analysis.
Only 41 of the 658 respondents failed to
meet this criterion; the remaining 617 re
spondents provided data for an average of
28.36 months.
The analysis was conducted separately for
each of four measures of offending. The first
measure, "any crime," was coded I for
months in which a respondent reported com
mitting at least one of the nine felonies. The
other measures of offending referred to spe
cific crimes: property crime (burglary, per
sonal robbery, business robbery, theft, auto
theft, forgery, and fraud), assault, and drug
crime (dealing). Table I reports descriptive
information on the measures used in the
analysis.
Because our analysis focuses on within

person change, our ability to detect the im
pact of local life circumstances is largely de
pendent on the number of respondents who
experience change on those variables. Col
umn 2 of Table 1 reports the proportion of
respondents who had at least one transition
during the period of study for each of the lo
cal life circumstances (e.g., from student to
nonstudent or nonstudent to student, as op
posed to always a student or never a student).
Fully 85 percent of the sample experienced
at least one transition over this interval of no
more than three years, and over one-half ex
perienced two or more transitions.

5 The rate still falls well below 100 percent be
cause: ( 1) arrest could occur more than a month
after the actual offense; (2) a small proportion of
respondents were incarcerated for offenses not
included in the measure (e.g., drunk dnving), and
(3) some respondents claimed not to have com
mitted the offense for which they were incarcer
ated, although they admitted to other offenses
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Table 1. Descriptive Statistics for Variables
Used in the Analyses: Male Offenders in
Nebraska, 1989-1990

Proportion
of Sample

Proportion with Change
Vanable of Months tn Status

Measures ofOffending
Any crime 33
Property crime II
Assault 06
Drugcnme 23

Explanatory Variables
Probatton or parole II 25

School II 25

Work 65 58

Lave with wife 19 12

Lave with girlfriend 29 30
Heavy drmnking 28 19

Illegal drug use .24 22

Note: N = 6l7 mdrvduals; 17,500 street months

Summary Statisticsfor Change in
Offending
Table 2 presents some simple summary sta
tistics about the changes in offending follow
ing changes in local life circumstances.
These statistics reflect periods that begin
with a change in a local life circumstance
(e.g., starting school) and end with either a
change in offending (for our "any crime"
measure), a subsequent change in that local
life circumstance (e.g., stopping school), or
the end of the period of observation. The
odds of starting crime is computed for peri
ods preceded by a month for which no crime
was reported; it is the ratio of the number of
instances in which a subsequent crime was
reported divided by the number of instances
in which no offense was reported throughout
the period. The odds of stopping crime is the
comparable ratio for periods preceded by a
month in which an offense occurred. The
odds ratios and log odds in Table 2 indicate
that changes in offending depend on changes
in local life circumstances. Thus, for men on
probation or on parole, the odds ratio of .42
for starting crime (.69 divided by 1.63) indi
cates that the odds of starting to offend are
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over twice as hgh after probation or parole
stops as after the supervision starts The odds
ratio of 74 for stopping crime (49 divided
by 66) 1ndcates that the odds of stopping
cmne are greater after probation or parole
stops than after the superv1S1on starts.
The results presented m Table 2 suggest

that changes m offendmg systematically fol
low changes in local hfe circumstances
Typically, the odds of a change mn offending
roughly double (or are halved) followmg a
change in a local hfe circumstance, such as
marriage, employment, or drug use Further
more, the two directions of change mn the ex
planatory vanables typically have compa
rable relationships wth criminal behav1or, as
is assumed in the HLM analysis For in
stance, moving in with one's wife doubles
the odds of stopping offending (compared to
moving away), and moving away from one's
wife doubles the odds of startmg to offend
(compared to movmg m) The largest dis
crepancy 1s for livmg with a girlfnend. The
odds of stoppmg offending were consider
ably lower after movmg away from a girl
fnend, but starting to offend was unrelated
to this variable The presence of a single dis
crepancy of thus limited magnutude Is not sur
prising from such a simple and ad hoc sum
mary of the data

Variance Components
The HLM analyses provide greater statist
cal control and allow us to gauge the prec1
s1on of our results. Table 3 shows results for
the var1ance components of the model Est1
mates of variance components are provided
for unconditional models, which Include the
time trends but not the explanatory vanables,
and condrt1onal models, which include all
variables. Preliminary analyses Indicated that
the higher-order elements of the polynomial
time trend were not justified for some of the
measures of offendmg For all measures,
there was substantial variation mn average
level of offending, as reflected by the size
and rehab1hty of the variance components
for the within-person mtercepts This reph
cates Nagm and Farrmgton's (1992a, 1992b)
finding that there are substantial mndrvdual
differences in propensities to offend, and ex
tends that finding to a pr1son population wnth
a much higher overall rate of offendmg.
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Table 2. Odds of Changes in Offending Follow
ing Changes in Local Life Circum
stances: Male Offenders in Nebraska,
1989--1990

Odds of Odds of
Cnme Crime

Lafe Circumstance Starting Stopp1ng

Probaton or Parole
Starts 69 66
Stops I 63 49
Odds rallo 42 74
Log odds - 86 - 30

School
Starts 33 36
Stops 76 25
Odds rat1o 43 70
Log odds -84 - 35

Work
Starts 33 36
Stops 76 25
Odds rallo 43 70
Log odds -- 84 - 35

Lave wuh Wfe
Starts 62 75
Stops I 20 42
Odds ratm 52 56
Log odds - 66 - 59

Lave wuh Grlfrend
Starts I 02 25
Stops I 11 66
Odds ratm 92 2 64

Log odds -09 97

Heavy Drmkmg
Starts 51 42
Stops 25 I 12
Odds rat1o 2 09 267
Log odds 74 98

Illegal Drug Use
Starts 59 20
Stops 27 37
Odds ratio 2 16 1 86
Log odds 77 62

Note Odds ratios greater than I and pos1t1 ve log
odds indicate greater odds of starting crime after the
local hfe circumstance starts and greater odds of
stoppmg cnme after the local ltfe circumstance
stops
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Table 3. Variance Components (or Random Effects in Binomial Hierarchical Linear Models: Male
Offenders in Nebraska, 1989--1990

Type of Crime Unconditional Model Conditional Model

and Model Term Rehabihty Varance ' Reliability Varance x,2

Any Crime
Intercept 81 11 298 4,398 2' 76 8 750 4,498 3"

Month 42 026 1,202 9' 40 025 1,157 0'

(Month)2 26 Oil 763 0 24 Oil 7150'
(Month)? 16 007 465 3 14 006 432 I

Property Crime
Intercept 66 7 061 4,781.6' 62 6 161 3,957 4
Month .22 008 628 9 21 008 623 2

(Month)2 16 007 513 3 16 007 507 8

Assault
Intercept 56 4799 3,922 4" 53 4 617 3,509 6'

Month 17 007 429 6 17 007 427 3

Drug Crime
Intercept 72 14 324 5,445.o· 66 12 701 5,015 8'

Month 32 020 1,035 8' 30 022 932 2'

(Month)? 21 013 624.7 18 012 523 7

'p< 05 (two-tailed tests)
Note All terms had 616 degrees of freedom, except the mtercepts an the conditional models, which had

609

Effects of Local Life Circumstances

Table 4 reports the estimates of the within
person effects of local life circumstances
from the binomial HLM analyses. The table
includes the logistic coefficients, Y(as in ho
in equation 4), their standard errors, and the
odds ratios corresponding to the coefficients.
(Coefficients for the time trends and be
tween-persons differences in the local life
circumstances, which are not of substantive
interest for this analysis, are available on re
quest from the authors.)
Use of illegal drugs was related to all four
measures of offending. Use of drugs had an
especially strong association with involve
ment in drug dealing-the logistic coeffi
cient of 2.75 corresponds to a 15-fold in
crease in the odds of drug crime during
months of drug use. Although the relation
ship of illegal drug use to property crimes
and assaults is less extreme, it is still sub
stantial During months ofdrug use, the odds
of committing a property crime increased by

54 percent, and odds of committing an as
sault increased by over 100 percent. Combin
ing these for the summary index, illegal drug
use increased the odds of committing any
crime by sixfold.
Our findings on the impact of drug use are

consistent with studies of heroin addicts that
have compared periods of addiction with pe
riods of nonaddiction. Ball, Shaffer, and
Nurco (1983) andAnglin and Speckart (1986)
found substantially higher self-reported
crime-commission rates during periods of
addiction. Our results indicate that drug use
apparently has the same kind of deleterious
effects, even when a critenon less stringent
than addiction is used (i.e., monthly use) and
when drugs other than heroin are considered
(i.e., illegal drugs other than marijuana, very
few of our respondents used heroin).
Heavy drinking was positively related to
the four measures of offending, significantly
so for property offenses. Indeed, heavy
drinking was more strongly related to com
mission of property crimes than was illicit
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Table 4. Logistic Coefficients (q) and Odds Ratios from Binomial Heirarchica! Linear Models of
Monthly Offending in Relation to Change in Life Circumstances: Male Offenders in Ne-.
braska, 1989-1990

AnyCnme Property Crime Assault Drug Crime
LIfe Circumstance 1 Odds Ratuo 7 Odds Rauo 1 Odds Ratio 7 Odds Ratio

Probation or parole - 21 81 - 27 76 06 I 06 08 I 08
( 20) (20) ( 22) ( 28)

School -73° 48 - 25 78 - 17 84 - 94 39
(18) ( 20) (23) ( 24)

Work 13 1 14 25° 1 28 - 28 76 II I 11
(.11) (12) ( 16) (15)

Lave with wife - 52 59 - 19 82 -.84" 43 -- 48 62
(.29) (31) (38) (39)

Lave with girlfriend 50' I 64 25 I 28 - 06 94 49" I 63
( 17) (18) (23) ( 21)

Heavy drmkmg 39 I 48 63° 1 88 31 1 36 53 I 71
( 21) (23) (29) ( 29)

Illegal drug use 1 81' 610 43 1 54 73° 207 275' 15 70
( 19) ( 20) ( 27) ( 25).p< 05 (two-tailed tests)

Note. Numbers m parentheses are standard errors

drug use. Although not statistically signifi
cant, coefficients relating heavy drinking to
commission of any crime and to commission
of a drug crime are sizable as well. Their
relatively large standard errors result from
the limited number of individuals who had
changes in their heavy drinking status (see
Table 1).
Table 4 shows that living with a wife is as

sociated with lower levels of offending, but
living with a girlfriend is associated with
higher levels. Living with a girlfriend signifi
cantly raised the odds of offending by over
64 percent for commission of any crime and
for commission of a drug crime. The rela
tionship of living with a wife to these mea
sures of offending was of equal magnitude,
but was not statistically significant (agam be
cause of the small number of individuals
with change on this variable). There was a
statistically significant decrease of 57 per
cent in the odds of committing an assault
when living with a wife.
These results are in accord with Sampson
and Laub's (1993) finding that marital at
tachment was one of the strongest predictors
of adult criminality, even after childhood de
linquency and early adult criminality were
controlled. Their composite measure ofmari
tal attachment was based on interview data

and included the respondent's assessment of
the general marital relationship, his attitude
toward marital responsibility, and, for the f
nal wave of data, a measure of family cohe
siveness. Although we do not have measures
of marital attachment, we do have the com
parison of living with a wife and living with
a girlfriend. If we assume that formalizing a
relationship through marriage indicates at
tachment, then the lesser attachment may ex
plain why living with a girlfriend does not
lower the odds of offending. We have no ex
planation for the unexpected increase in
the odds of offending associated with livmg
with a girlfriend.
Changing life circumstances in the do
mains of work and school also contributed to
the odds of offending in any given month.
Attending school had uniformly beneficial
consequences, significantly reducing the
odds of involvement in any crime by 52 per
cent and the odds of involvement in drug
crimes by 6l percent. Working was only
weakly related to all of the measures of of
fending. Surprisingly, the odds ofcommitting
a property crime increased by 28 percent in
the months when men worked. Though this
was statistically significant, it is exceeded by
an opposite, but not significant, coefficient
for commission of assault. Because changes
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in work status were common, these coeffi
cients have the smallest standard errors.
We viewed employment as an important
aspect of social bonding that should reduce
the likelihood of offending. Our crude mea
sure (respondents simply reported whether
they worked during a given month) may be
responsible for the weak results on lowered
odds of offending. We measured none of the
aspects of attachment to a job that Sampson
and Laub ( 1993) considered; our measure
did not even distinguish part-time from full
time employment, or temporary from perma
nent work. The surprising increase in the
odds for commission of a property crime
may reflect the increased opportunities for
theft and perhaps also for forgery or fraud
that are available in the workplace. The only
aspect of local life circumstances that was
not related to any of the indices of offending
was justice supervision in the form of proba
tion or parole.

Reduced models. We also estimated two
reduced models using subsets of the seven
local life circumstances. One model excludes
the substance use variables of heavy drink
ing and illegal drug use. This reduced model
is useful for two purposes. First, it is infor
mative about potential indirect effects that
might be mediated by the impact of sub
stance use. Attending school, being em
ployed, and living with a wife could reduce
crime indirectly by reducing substance use.
Comparing this reduced model to the full
model gives little evidence of this. Relation
ships that were significant in the full model
typically changed little when we did not con
trol for substance use. There was one notable
change, however: Living with a wife became
significantly and negatively related to the
general measure of crime (= -.6l, s.e. =
.29), which adds consistency to the previous
pattern of results. Nevertheless, it does not
appear that controlling for substance use ob
scured important effects.
This reduced model is also of interest be
cause the causal role of the substance use
variables is subject to an alternative interpre
tation. Heavy alcohol use and illegal drug
use are deviant or conventionally disap
proved behaviors, as are our measures of
crime. Thus, rather than influencing crime,
these behaviors may be alternative manifes
tations of the same factors that lead to crime
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(Osgood, Johnston, O'Malley, and Bachman
1988:81--83). That would imply that their re
lationship is spurious rather than causal, an
issue that the present analysis cannot resolve.
The reduced model is useful in this regard
because it provides estimates of the effects
of the other local life circumstances, unbi
ased by any potential spurious relationship
between crime and substance use.
The second reduced model concerns pro
bation or parole, the only local life circum
stance that was not related to any of the indi
ces of offending in the full models. These re
sults may arise because the impact of proba
tion or parole is indirect, being mediated by
intermediate effects of supervision, such as
reducing illegal drug use and promoting em
ployment. The second reduced model ad
dresses this possibility by excluding all mea
sures of local life circumstances other than
justice supervision, thereby ruling out any
indirect effects. Even in this model, there are
no significant effects of justice supervision
on offending. Though three of the four coef
ficients indicate lower rates of offending dur
ing justice supervision, the relationships are
weak, reflecting a 26 percent reduction in
odds of offending at most. Clearly, justice
supervision did not produce substantial re
ductions in crime among these serious of
fenders. These results are consistent with
previous findings in the perceptual deter
rence literature that the threat of formal sanc
tions is much less effective in altering behav
ior than are informal processes of social con
trol (Paternoster and Iovanni 1986; Paternos
ter, Saltzman, Waldo, and Chiricos 1983).

DISCUSSION

Our results provide clear evidence of mean
ingful short-term change in involvement in
crime, and this change is strongly related to
variation in local life circumstances. Our use
of a hierarchical linear model allowed us to
rule out criminal propensity as a confound
ing variable by controlling for individual dif
ferences in the overall probability of offend
ing. Thus, our results cannot be explained by
the possibility that drug use, unstable mar
riage, and criminal offending are all indica
tors of an underlying stable trait-a lack of
self-control, for example. Rather, we found
that, regardless of overall level of offending,
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Figure 1.The Effect of Changing Life Circumstances on the Probability of Committing a Crime:
Three Hypothetical Individuals

these men were more likely to commit
crimes when using illegal drugs and con
versely were less likely to commit crimes
when living with a wfe.
Figure 1 illustrates the implications of the
estimates in Table 4. This figure shows that,
even in the presence of substantial individual
differences in the propensity to offend, vary
ing local life circumstances produce dra
matic changes in rates of offending. Prob
abilities of committing a crime by three hy
pothetical individuals who offend at average,
low, and high rates (corresponding to
monthly probabilities of .33, .06, and .80
when all X variables are at their means) are
portrayed. They begin this period living with
wives and not using drugs or using alcohol
heavily The horizontal axis indicates
changes that occur from one month to the
next, and the lines plot the corresponding
changes m rates of offending. For compari
son, a fourth hne indicates the overall time
trend when local life circumstances are held
constant Although changes in life circum
stances have greater effects for the average
and high-rate offenders, offense rates for all
three hypothetical 1ndv1duals vary markedly
with changes m living arrangements, school
attendance, and substance use

We believe that measuring offending actrv
ity in fairly short units of time 1s important
for understanding the relationship between
life events and criminal behavior. As Freed
man et al. (1988) noted, "the traditional
panel study provides only multiple snapshots
of individual hves" (p. 39). When one- or
two-year intervals are used, the correspon
dence between events mn time may be missed,
especially in the unstable lives of serious of
fenders To detect change over brief time
spans, it is also important to use self-reports
ofcriminal activity. Although official records
may be good indicators of the overall level
of criminal activity, measures of arrests or
convictions have base rates that are too low
to allow meaningful estimation of the rela
tionship of offending to local life circum
stances.
We used life-event calendars to collect
retrospective data in one-month units Al
though s'tud1es on the reliability of such tech
niques (Freedman et al. 1988; Caspi and
Amell 1994) have been encouraging, Freed
man et al (1988) reported that "one impor
tant issue m obtaining retrospective data ap
pears to be the degree of volatility of the ac
trvuty patterns, since respondents find it more
difficult to recall widely fluctuating event
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patterns" (p. 66). Because we studied a popu
lation with considerable volatility in their ac
tivity patterns, it would be extremely benefi
cial to replicate this study with a longitudi
nal design that allows the prospective collec
tion of data at short intervals.
The measurement of offending and life cir

cumstances at frequent intervals over a rela
tively short period of time provides a differ
ent perspective on change than that provided
by Sampson and Laub (1990, 1993; Laub and
Sampson 1993). Whereas their long-term
perspective showed that life events could
modify criminal career trajectories, our
short-term perspective has shown that local
life circumstances can change criminal ca
reers by modifying the likelihood of offend
ing at particular times.
Because we looked at only a tiny portion

of the life course, we cannot say whether the
changes we observed represent alterations in
life trajectories for some individuals, nor can
we assess the degree of continuity in these
respondents' criminal careers. We are en
couraged, however, that the underlying pro
cesses involved in producing short-term
change may be the same processes that pro
duce "deep" change, or the alteration in a life
trajectory. Living with a wife reduces the
short-term likelihood of committing crime; a
stable marriage and attachment to a spouse
may lead to the long-term cessation of of
fending.
We have made no attempt to explain the

processes underlying change. As we noted in
our introduction, social control and rational
choice (or opportunity) theories provide the
most relevant sociological perspectives.
Sampson and Laub (1993) emphasized the
role of "informal social controls that emerge
from the role reciprocities and structure of
interpersonal bonds linking members of so
ciety to one another and to wider social in
stitutions such as work, family, and school"
(p. 18) and contended that "adult social ties
are important insofar as they create interde
pendent systems of obligation and restraint
that impose significant costs for translating
criminal propensities into action" (p. I41).
Their focus on the quality or strength of
these social ties goes beyond what we could
assess with our simple indicators. Their re
sults suggest that we might have found stron
ger relationships between offending and lo-
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cal life circumstances if we had been able to
appreciate more fully the level of investment
those circumstances represented for indi
viduals.
Rational choice or routine activity per

spectives may also provide useful frame
works for thinking about the role of local life
circumstances. When individuals are married
and living with their spouses, their percep
tions of the consequences of crime may
change, either because they view themselves
as having more to lose, or because a sense of
shame is enhanced when the reactions of a
significant other person are considered.
When individuals are using drugs, on the
other hand, they may become even more
present-oriented, judge the utility of commit
ting a crime to be greater, and give lesser
consideration to sanctions and shame. In
volvement in marriage and family, school,
and work may also be important because of
the role these institutions play in structuring
daily activities. Time devoted to activities re
lated to those institutions is time unavailable
for "hanging out" on the streets or in bars
and may therefore reduce an individual's ex
posure to situations conducive to involve
ment in criminal behavior.

Reconciling Continuity and Change

We cannot assume that the local life circum
stances we studied were randomly distrib
uted among offenders. Probably, they were to
some extent determined by time-stable char
acteristics of the individuals. Our results in
no way negate findings of long-term conti
nuity individuals do differ in their long
term criminal propensities and in their abili
ties to maintain stable schooling, employ
ment, and marriages.
We believe that these tendencies interact

with each other in complex ways and that
contrasting continuity with change is a false
dichotomy. As Rowe and Osgood (1984)
noted, long-term correlates of offending,
even genetic factors, do not rule out impor
tant social influences on crime because so
cial processes may be essential links in the
chain of causes that produce those relation
ships. For example, Booth and Osgood
(1993) found that the positive relationship of
testosterone levels to adult offending was
mediated by current social integration. Thus.
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although continuity over the life course sup
ports the importance of early influences, it
has no direct bearing on the contribution of
social factors during adulthood.
One view of the interplay between conti

nuity and change can be found in the recent
work of Nagin and Paternoster (1993), who
showed how theories of criminal opportunity
and rational choice can be linked to theories
that focus on enduring individual differences
in propensities. Using scenarios presented to
college undergraduates, they found that a
measure of self-control was directly related
to decisions to commit offenses and indi
rectly related to intentions to offend through
self-control's influence on judgments about
total sanctions, the perceived utility of com
mitting the offense, and shame. Yet even af
ter differences in self-control were accounted
for, decisions to offend were still influenced
by the attractiveness of the target, the ease of
committing the crime, and perceptions of the
costs and benefits of committing the crime.
As Nagin and Paternoster (1993) noted, "a
belief that variation in offending is reflective
of variations in criminal propensity or poor
self-control does not preclude the possibility
that would-be offenders are sensitive to the
attractions and deterrents of crime" (p. 490).
Gottfredson and Hirschi ( 1990), while ar
guing for the central role of a time-stable
criminal propensity, acknowledged a role for
immediate circumstances in determining
when and where crimes are committed. They
have reconciled the seeming contradiction by
distinguishing between self-control"rela
tively stable differences across individuals in
the propensity to commit criminal (or equi
valent) acts" (p. 137)-and the criminal acts
themselves-"short-term, circumscribed
events that presuppose a peculiar set of nec
essary conditions (e.g., activity, opportunity,
adversaries, victims, goods)" (p. 137). Yet
Gottfredson and Hirschi ( 1990) denied a role
for life circumstances beyond the immediate
situation, such as those we have studied, by
arguing that these ordinary events are caused
by the individual's crime-relevant character
istics and thus are only spuriously connected
to crime.
We have shown that less immediate local

life circumstances are also important. These
circumstances may provide an essential in
termediate level of analysis that can be
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linked both to enduring individual differ
ences rooted in early childhood experience
and to the immediate circumstances in which
criminal acts occur. Our results closely par
allel those of Nagin and Paternoster (1993).
They showed that, although individuals with
low self-control discounted the costs of
crime relative to individuals with high self
control, they were not insensitive to costs.
We have shown that, although individuals
with a high propensity to offend maintain
few social bonds to society relative to indi
viduals with a low propensity, they are not
insensitive to those bonds. Persons with a
high propensity for crime may be unlikely to
graduate from school, unlikely to maintain
meaningful employment, and unlikely to stay
in stable, committed marriages. Even so,
they may sometimes go to school, sometimes
work, and sometimes live with a wife, and at
those times they are less likely to commit
crimes. Likewise the high-propensity indi
viduals may be more likely than others to be
involved with drugs and heavy alcohol use,
but sometimes they do not use these sub
stances, and when they do not, they are less
likely to commit crimes.
We believe our findings also provide a link

to the long-term change described by
Sampson and Laub ( 1993). The combined ef
fects of several crime-inhibiting local life cir
cumstances may lead to the accumulation of
enough social capital to motivate an indi
vidual to work at maintaining the social
bonds. The maintenance of the bonds may,
in turn, provide additional social capital and
further reduce offending. If such a process
continues to spiral, it could produce the kind
of incremental change that results in a major
alteration of a life trajectory. Just as lives are
built one day at a time, over-arching life-span
trajectories can only evolve from responses
to daily social realities. Inevitably, short
term and long-term analyses of change must
converge. Achieving this convergence would
lend considerable support to our theories,
and the effort will provide a richer apprecia
tion of the task of explaining how individual
lives evolve.
In sum, our findings strongly support the
conclusion that continuity and change are not
opposites, but rather are two faces of inter
twined causal processes. Our results force
fully demonstrate that social events during
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adulthood are related to crime. Contrary to
the image presented by some theorists of
crime, life after puberty does matter. Yet
changes in offending durmg adulthood do
not negate the importance of enduring md1-
vidual differences in criminal propensity or
of related constructs like self-control. In
stead, our results suggest that differences
among individuals combine with their shift
ing social environments to produce current
levels of criminal activity.
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Introduction

Modem-day risk assessment schemes tend to predict recidivism better than chance,
but there is room for improvement. The major "third generation" assessment frame
works for assessing convicted sexual offenders focus almost exclusively on factors
that raise risk for recidivism, for example, the STABLE-2007 (Ferandez, Harris,
Hanson, & Sparks, 2012), the Structure Risk Assessment (Thornton, 2002), the
Violence Risk Scale-Sexual Offender version (VRS:SO; Wong, Olver, Nicholaichuk,
& Gordon, 2003), the Sexual Violence Risk-20 (SVR-20; Boer, Hart, Kropp, &
Webster, 1997), and the Riskfor Sexual Violence Protocol (RSVP; Hart et al., 2003 ).
Consequently, Maruna and LeBel (2003) described the assessment of risks and needs
as "deficit focused" and urged those in the criminal justice field to consider balancing
such measurement with an assessment of individual strengths.
There are three reasons in particular why it may be important to consider strengths

as well as risks in the assessment process. First, to do so could improve the predictive
validity of our risk assessment tools. For instance, the combined use of risk factors and
protective factors has demonstrated incremental predictive validity over assessments
with risk factors alone. A study on a combined violent and sexual offender sample that
had been discharged from inpatient forensic psychiatric treatment, showed a signifi
cant increase in predictive validity for violent recidivism after treatment when protec
tive factors were added to the risk factors in the assessment (de Vries Robbe, de Vogel,
& Douglas, 2013). Second, a one-sided focus on risk can lead to over-prediction of
violence risk, and poor risk management and treatment planning. Rogers (2000)
argued that risk-only evaluations are inherently inaccurate and implicitly biased, often
resulting in negative consequences to forensic populations. In particular, over
prediction (i.e., too many false positives) can lead to pessimism among therapists and
unnecessarily long treatment or overly restrictive risk management, which are costly
for both society, in terms of financial burden, and for the individual in terms of limited
liberties (Miller, 2006). Third, deficit-focused assessments can be stigmatizing for
criminal justice clients. In particular, research by Attrill and Liell (2007) among pris
oners and ex-prisoners emphasized the feelings ofunfairness of the assessors' focus on
risk to the exclusion of any recognition for positive accomplishments. For example,
one prisoner in their study reported his view that, "From my experience risk assess
ment isn't fair as it's just pure negatives that people look at, not positives." Such testi
mony raises the possibility that the emphasis on risks found in most current assessment
processes will have a negative impact on the relationship between the assessor and the
assessee, and consequently perhaps on the rehabilitation process itself.
These risky aspects of risk assessment may be offset by paying more than lip ser

vice to the concept of protectivefactors in assessment work. By this term, we mean
factors that enable or assist desistance from (sexual) offending among those that have
already offended. In the criminology field, some work has focused on the assessment
of protective factors (e.g., Herrenkohl et al., 2003) or individual strengths as a way of
complementing the deficit-driven focus on risks and needs (e.g., Maruna & LeBel,
2003). Others have sought to subtly shift the focus away from assessing predictors of
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recidivism to those factors associated with successful des1stance from cnme (e.g.,
Farrall, 2004, McNeill, 2006; Robinson & Shapland, 2008).
Before protective factors can be fully incorporated into sexual offending assess

ment frameworks, however, we need to (a) identify potential protective factors from
exploratory research and the theorencal literature, (b) build theoretical models to
explain how the 1dent1fied protective factors reduce risk, (c) articulate and systemati
cally collect data on these variables and examine their relationship with recidivism,
and (d) build and validate tools for the assessment of protective factors for sexual
volence. The present article seeks to complete the first ofthese steps, that is, examine
the existing literature to identify and propose potential protective factors for sexual
offendmg.

Conceptualizing Protective Factors
A starting point in seeking to define protective factors for sexual offending might be to
mirror accepted definitions of risk factors (e.g., Andrews & Bonta, 2006) by stating
that a protective factor ts afeature ofa person that lowers the rsk ofreoffendng In
addition to internal, psychological features, there is a question about whether or not
external, environmental, or circumstantial features of an indivdual's life situation
could also be considered to be protective factors. Certa inly, criminological research
into desistance indicates that an ex-offender's social situation is an important factor
associated with desistance. In fact, some desistance researchers would argue that
external factors are more important than internal ones (for a discussion, see LeBel,
Burnett, Maruna, & Bushway, 2008). This is in line with results from a protective fac
tors study by Ullrich and Coid (2011) in a sample of violent and sexual offenders,
which found that protection was primarily related to social network factors. In the case
of sexual offending in particular, restrictive external circumstances are frequently
imposed on the individual against his preference, such as incarceration, residency
restrictions, social isolation, and restricted employment opportuni ties. Ifthese external
circumstances are guided by empirical evidence, they can be an important part ofnsk
management processes to create more protective environments. Therefore, we believe
that the definition ofa protective factor should encompass social, interpersonal, and
environmental factors as well as psychological and behavioral features.
In pursuit ofan approach to risk reduction based on building protective resources,

we could profitably further differentiate between static/unchangeable protective fac
tors (e.g., secure attachment in childhood) and those that are behavioral or otherwise
potentially changeable. In lmne with a recent theory ofrisk factors (Mann, Hanson, &
Thornton, 2010), we also suggest that it is helpful to distinguish between the protec
tive factor as an underlyng propensty (psychological or personality characteristic)
and observable manifestations of that propensity. For example, holding down a job
may be a manifestation ofseveral underlying propensities (e.g., work ethic, plus self
discipline, plus ability to manage social relationships), which together enable stable
employment, along with external factors (e.g., economy, employment discrimination).
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In another example, the underlymg propens1t1es ofgood social skills may be mamfest
in generally well-functionmng intimate relationships.
Some researchers (e g, Farrington, 2003) have d1v1ded the factors associated with

positive des1stance outcomes mto two categones dependmg on whether the pos1tve
factor has a direct mfluence on des1stancemespective ofnsk level (termed promotive
factor) or whether the postrve factor moderates the impact of nsk factors (1e , has
greater nsk-reducmg effects for those people deemed to be at h1gh-nsk of offendmg
than for those deemed to be low-nsk-themore precise use ofthe termprotectivefac
tor or reslence) Ullnch and Co1d (2011) did not find md1cat1ons that protective fac
tors have different effects at different levels ofnsk, whereas Lodewyks, de Ruter, and
Doreleyers (20 I0) found prooffor a buffenng ormutgatmng effect ofprotective factors
on nsk factors m adolescent samples. As we are equally concerned with both types of
positive factors, and as the sexual offendmg protective factor hterature 1s still m its
mfancy, these distmct10ns are probably too fine for the current state ofknowledge, and
so we use the termprotectzvefactors here as a general term to refer to both types.
To develop the de:fimtion further, we propose that protective factors must exist as

definable propensities ormanifestat10ns thereofmtheir own nght, rather than bemg no
more than the absence of a nsk factor Accordmgly, 1t should be possible to define
1ndrvdual protective factors without the use of negatives. To illustrate, "capacity for
mtimacy" would meet this condition, but "lack of hostihty" would not. Put another
way, some protective factors are hkely to be the opposite of nsk factors, a proposal
that we explore mn more detail below, but m this argument we draw a clear distmct10n
between the opposzte ofa nsk factor and the absence ofa nsk factor
In addition, protective factors andnsk factors can conceivably co-occurm the same

domam That is, even protective factors that are the opposite, or "healthy pole," ofnsk
factors are not necessanly mutually exclusive entities fromthe nsk factor An example
m which protective and nsk factors can co-occur is m the domamn ofsocial mfluences.
Negative social mfluences are generally considered ansk factor, at the same time posi
trve soc1al influences are considered a protectrve factor However, 1t 1s quute possible
for mndrvduals to have both negative and pos1trve soc1al influences mn their Ives, that
1s, for strengths and nsk factors to co-exist even though they seem hke opposites For
example, a person could both belong to a drug-using soc1al group and, separately,
attend unrvers1tyclasses with students learmng engmeenng A smglemeasure ofsocial
Influences "pos1trve or negative?" would not capture thus common complexity A nsk
assessment tool that poses strengths as the opposites ofvulnerabihties, yet measures
both ends ofnsk domams simultaneously is the Short-Term Assessment ofRzsk and
Treatablty (START,Webster,Martm,Bnnk,Nicholls, &Middleton, 2004). However,
despite good results forpredctmg non-volence with the strengths scale, no mcremen
tal preductive valduty over vulnerabhtres has yet been reported (e g., Braithwaite,
Charette, Crocker, & Reyes, 2010; Chu, Thomas, Ogloff, & Daffern, 2011, Viljoen,
Nicholls, Greaves, de Ruiter, &Bnnk, 2011 ). Another nsk assessment tool that mcor
porates protective strengths maddition to nsk factors is the Inventory ofOffenderRzsk,
Needs, and Strengths (IORNS, Miller, 2006), which is a self-report measure to deter
mne nsks, needs, and protective factors for all types of offenders In a sample of
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American pre-release prisoners, the IORNS subscales Protective Strength Index and
the Personal Resources Scale were able to differentiate between successful and unsuc
cessful remtegratton (Miller, 2006) As far as we know, to date, no sexual offender
predictrve vahduty studies have been cared out with ether of these tools
Recently, two promtsmg SVR assessment tools have been developed that mclude

protective factors forJuvemle sexual offendmg Pnnt and colleagues (2009) developed
a tool designed to gude the assessment ofyoung people (aged 12-18) who are known
to have sexually abused others the AIM-2 (Prnt et al., 2009) The tool mcludes 24
protective factors (termed strengths or resiliencies) as well as 51 nsk factors, grouped
mto four domams developmental 1ssues, famuly 1ssues, current environment, and
offence-spec1fic 1ssues An mttal vahdaton study suggested that a high score on the
strengths scale acted as a protective factor even for Juvemle sexual offenders with a
high score on the concerns scale (Gnffin, Beech, Pnnt, Bradshaw, & Quayle, 2008)
lntendmg to contnbute to a more comprehensive assessment for adolescent sexual
rec1drvsm,Worlmg (2013) developed a new tool specifically to assess protectrve fac
tors for juvemle sexual offending Desstence for Adolescents Who Sexually Harm
(DASH-13) The tool consists of a checklist of 13 factors 7 related specifically to
future sexual health and 6 concernmg more general, pro-social functtonmg
Investigation ofthe psychometnc properties ofthe tool is currently mn process
Fmally, protective factors can be the result ofsocial development factors (families,

peers, communities) as well as from b1ologcal and psychologcal maturation As with
nsk factors (see Ward & Beech, 2006), there may well be neural mechan1sms assoc1
ated with protective factors, possibly ongmating from pre-natal or pen-natal condi
hons or early childhood expenences Such mechanisms need to be uncovered and
understood, to assist treatment provders' efforts to strengthen an mndrvdual's protec
trve factors, or provide him or her withprosthetics to compensate for under-developed
or "missmg" protecnve factors Although the medical analogy is far from ideal, we use
the term prosthetcs here to refer to "arnficial" (or coached) protective factors that
effectively compensate for the absence of "organically" occumng protective factors
Examples would be structured problem-solvmg skills or learned ways of expressmg
feelings assertively Psych1atnc med1catons (e.g , selectve serotonme reuptake mhb
1tors (SSRIs) or ant-hb1dmnal medications) could be cons1dered to be prosthetic pro
tective factors if they have the effect of reducmg the mtensty of sexual drve or
enhancmg sexual self-control

Identifying Protective Factors for Sexual Offending
Mirroring the accepted defim1ton of a nsk factor for sexual offendmg, a protective
factor should be empmncally related to des1stance from sexual offendmg. A stnngent
standard, eqmvalentto the standard set for a nsk factor (seeMann et al, 2010), would
reqmre at least three separate studies, when meta-analytically mtegrated, to demon
strate that the presence ofthe protective factor was associated with lower reconvcton
rates However, as the literature mto protective factors for sexual offendmg is m its
Infancy wth few emp1cal stud1es yet reported, there 1s a mmnmmal evidence base to
consider (see also Laws & Ward, 2011)
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Moreover, there may be add1tonal ways of 1dentfymng protective factors besides
reconvcton studes After all, des1stance research starts from a different point than
treatment research by puttmg the md1v1dual (not the program) at the center of the
change process Rather than askmg "what works" and companng the reconvict10n
rates of treatment and control groups, des1stance studies ask how change works and
seek to identify those factors that support the mdiv1dual m his or her efforts to main
tam desistance (for reviews, see Farrall & Calverley, 2005, Laub & Sampson, 2001)
Therefore, m th1s article, we also draw on qualitative and quantitative des1stance stud
1es to identifypotential protective factors 1n sexual offending. The hope 1s that future
evaluation research might empmcally test the protective factors proposed m this arti
cle and complement the understandmg of des1stance from sexual offendmg. In add1
tion, 1t would be valuable 1f sexual offendmg research were to differentiate between
protective factors assoc1ated with des1stance from general or volent offending and
protective factors assoc1ated specifically with des1stance from sexual offending, as
these may not necessanly be the same factors
We wll cons1der a vanety ofsources of 1deas about what psychological propens1

ties or soc1olog1cal circumstances might ad des1stance from sexual offending. Our
explorat10n of potential protective factors concentrates on three areas (a) the sex
offendmg nsk factor hterature, to consider when the opposmng/healthy end of a nsk
domam could be considered protective; (b) the des1stance hterature m cnmmology
specifically on sexual v10lence, and (c) the content of an existing measure of protec
trve factors mtended to be apphcable for v10lent as well as sexual offendmg assess
ment. The a1m 1s to mtegrate the findmgs from these diverse sources to create a h1st of
potential protective factors for sexual offendmg.

Protective Factors as the Opposite ofRisk Factors for Sexual Offending
As already discussed, 1t seems hkely that often protective factors and m;k factors
would be two sides ofthe same com That 1s, the unhealthy pole ofa contmuum repre
sents a nsk factor (e g., offence-supportive behefs), whereas the healthy pole repre
sents a protective factor (e g , In thus example, beliefs supportrve of respectful and
age-appropnate sexual relat1onsh1ps). As proposed earher, protective factors must
exist as definable propensities rather than bemg no more than the absence of a nsk
factor However, mn some cases, nsk factors are actually formulated as the absence of
a healthy propensity or skill (e g., "poor problem-solvmg skills"), so the presence of
the healthy propensity (m this example, "good problem-solvmg skills") could be con
s1dered a protective factor
Table 1 shows the nsk factors for sexual offendmg that have the strongest empmcal

support (see Mann et al., 2010, for an account of the evidence base for these factors)
For each ofthese factors, a descnpt10n 1s given ofthe suggested correspondmg positive
pole, that 1s, the healthy propensrtres of these nsk factors (see Table 1 ). The healthy
poles ofthe 14 factors identified as most valid for sexual offendmg are proposed to be
Moderate intensity sexual drive, Sexualpreferencefor consenting adults, Attztudes sup
portve of respectful and age-appropriate sexual relatonshps, Preference for
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Table I. Estabhshed and Prom1smg Risk Factors for Sexual Offending and Their
Corresponding Healthy Poles

Rusk factor

Sexual
preoccupation

Deviant sexual
interest

Offence-supportive
attitudes

Emotional
congruencewith
children

Lack of
emotionally
intimate
relationships
with adults

Lifestyle
impulsiveness

(poor self
regulation,
impulsive and
reckless, unstable
work patterns)
Poor cognitive
problem solving

Resistance to rules
and supervision

Grievance/hostility

Negative social
influences

Corresponding healthy pole

Moderate intensity sexual drive
A preference for having sex with someone you are emotionally attached to and
who is attached to you Romantic or emotionally intimate connection 1s seen
as being as desirable as sexual gratification
Sexual preference for consenting adults
A preference for sex with consenting sexual partners of adult age Desire for
potentially reciprocal sexual activ1t1es in which the adult partner 1s more hkely
than not to also be interested in the activity
Attitudes supportive of respectful and age-appropriate sexual relationships
Weighs the rights of others equally with own wants and desires Recognizes the
right to refuse sexual activity and opposes sexual abuse. Recognizes the nature
of childhood and the implications of emotional & physical immaturity for likely
harm thatwould be caused by early sexual act1Vity
Preference for emotional intimacy with adults
Recognizes the nature of childhood developmental stages and the more limited
capacity of children in relation to adult-oriented constructs such as reciprocal
emotional intimacy
Capacity for lasting emotionally intimate relationships with adults
Has one or more emotional confidantes, has lasting intimate relationships
including sexual relationships, can maintain a stable relationship for longer
period of time; relationships are characterized by mutual disclosure of
vulnerab1hty and acceptance of each other's faults. Sustained emotionally
intimate marital type relationships; emotionally intimate fnendsh1ps,
cooperative and discriminating approach to casual soaal/work contacts.
Self-control
Able to set and achieve medium and long-term goals through effortful goal
directed actions Considers consequences before taking decisions, and weighs
consequences to others at least as highly as consequences to self Values pro
social solutions and seeks to achieve peaceful resolutions of difference rather
than aggressive resolutions Regulating mmmedate impulses, stress reactions,
and general lifestyle.

Effective problem-solving skills
Able to articulate different solutions to a problem, including pro-social solutions,
and choose between solutions by considering the consequences, to self and
others, of each option Weights long-term gain over short-term gain
Acceptance of rules and supervision
Capacity to connect with people in authority Meaningful relationships with
supervising or treating professionals. Able to accept rules and regulations and
keep to agreements with treatment staff, employers, probation officers and
other professionals. Manages to obey imposed legal conditions.
Trustful and forgyving orientation
An orientation to others that is typically trustful and peaceful, seeing the others'
point of view/perspective, preferring peaceful solutions to interpersonal
conflict and generally able to offer forgiveness after being wronged
Law-abiding social network
Social network primarily or entirely composed of stable, law-abiding indiVlduals
who promote pro-social activity and who offer support and strengthen self
control

(continued)
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Table I. (continued)

Risk factor Corresponding healthy pole

23

Hostility toward
women

Machiavellianism

Lack of concern
for others/
callousness

Dysfunctional
coping

Pos1t1ve attitudes toward women
Generally pro-social, trusting and respectful attitudes toward women Views
women as equal to men Beheves women have good intentions.
Honest and respectful attitudes
Views others as equal Recognizes others' abilities and strengths. Values honesty
and does not take advantage of others
Care and concern for others
Shows interest m others. Cares about other people's feehngs and well-being
Attempts to help others when m need Does not act on own needs before
cons1dermg those of others
Functional coping
Dealing wth negative emotions (lke anger, anxiety, or rejection) through
appropriate, socially acceptable strategies. Managing stress in a calm, non
sexual, and effective manner

emotonal ntmacy wth adults, Capactyfor lastng emotonally mntmate relatonshps
wth adults, Self-control, Effectve problem solvng skalls, Acceptance of rules and
supervson, Trustful andforgvung orentaton, Law-abdmng socal network, Postve
attitudes toward women, Honest and respectful atttudes, Care and concernfor others,
and Functzonal coping Given the strong empmcal base for the nsk poles ofthese sex
ual offendmg factors, 1t 1s hypothesized that thenr healthy poles are equally strong
related to reductions m sexually violent rec1drvsm.

Protective Factors in the Desistance Literature
"Desistance fromcnme" has become a dommant area ofresearch actIVIty w1thm cnm
mology over the last 20 years (see Farrall & Calverley, 2005). The concept of des1s
tance relates to the process of abstammg from cnme after repeated or habitual
engagement m crmmal actvrt1es (Maruna, 2001) Des1stance processes often mvolve
key turnmg pomts or disonentmg hfe episodes (Laub & Sampson, 2001), but des1s
tance is not a smgle moment or event in a person's hfe Instead, des1stance 1s widely
understood as a long-term mamtenance process involving a slow recognut1on of the
need to change, motivational fluctuation, and possible false starts followed by lapses
or relapses By changmg the focus of mnquury from invest1gating why some ex-pnson
ers "fail" (or re-offend) and mstead trymg to understand how and why some md1v1du
als succeed or "go straight," des1stance research has opened up new understandmgs m
cnmmology with distmct 1mphcations for assessment and treatment practice.

General desustance factors The factors identified by the cnmmological hterature for
des1stance from general cnmmal offending may also be relevant to sexual offendmg
(Laws & Ward, 2011) For example, agmg, stable employment, mamage, sobnety,
lack of stress, and good mental health have all been found to have a protective effect
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on cnmmal behavior (Laub & Sampson, 2001) Moreover, research with ex-pnsoners
suggests that long-term, persistent offenders tend to lack a sense ofhope or feelmgs of
agency (Manna, 2001, Zamble & Qumsey, 1997) However, reformed ex-prisoners
are character1zed by hope and opt1musm They seem to mamntamn an overly opt1must1c
sense ofcontrol over their future and strong mternal beliefs about thetr own self-worth
and personal destines (Burnett & Maruna, 2006, LeBel et al, 2008; Maruna, 2001)
Des1sters also seem to embrace change-enhancmg cogmtive patterns consistent pat
terns ofcogmtion that encompass the ablty to evaluate one's behavior and learn from
one's mstakes (Maruna, 2001) Arguably, one potent1al indicator ofthus willingness to
change 1s the mndrvdual's persistence wth a course of intervention to change nsk
relevant behavor In addt1on, des1sters seem to possess a sense of achievement and
accomplishment (see Marona & LeBel, 2003) Makmg meanmgful contributions to
one's commumty or family can lead to groundedmcrementsmself-esteem, feelmgs of
meaningful purposiveness, and a cognitive restructuring toward responsibility for
young people mn trouble with the law (Toch, 2000) Such successful achievements can
predict successful desistance (LeBel et al , 2008) or abstinence from cnme (Uggen &
Jamkula, 1999) Last, the desistance hterature has estabhshed the importance ofmov
mg away from groups of dehnquent peers (Warr, 1998) and estabhshmg meanmgful
mtimate relationships (Laub & Sampson, 2001) The latter also bemg the opposite
pole of "lack ofemotional 1tmmacy with others," which 1s a strongly evidenced nsk
factor for sexual offending (Mann et al, 2010)

Sex offending des,stance factors. To date studies of desistance from sexual cnmes are
few (see Laws & Ward, 2011). Farmer,Beech, andWard (2012) studied the self-narra
trves ofmdrvduals convicted ofchild molestation who had apparently desisted from
offendmg, companng them with mdiVIduals who were thought to be still actively
seekmg opportunities to offend. Several factors differentiated the des1stance group
from the active group The desisters appeared to have an enhanced sense ofpersonal
agency, had a stronger internal locus of control, were consistently more able to find
postve outcomesfrom negative events, identified treatment as havmg provided them
with a turningpoznt, and, most stnkmgly, seemed to have found aplacewthun a soczal
group or network They descnbed belongmg to three particular types ofsocial groups
or commumties family, friends, and church In contrast, the "active" or at-nsk group
all described themselves as socially ahenated or isolated from others (Farmer et al,
2012)

Measure of Protective Factors
In this section, we rev1ew a structured assessment tool developed specifically for the
assessment of protective factors for adult violent as well as sexual offendmg the
StructuredAssessment ofProtectzve Factorsfor volence rsk (SAPROF, de Vogel, de
Ruiter, Bouman, &deVnes Robbe, 2009, 2012). The SAPROFwas designed to assess
general protective factors for rec1dvsm m adults convicted of any violent crime
(mcludmg sexual) The tool aims to form a positive supplement to nsk focused
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structured professional Judgment (SPJ) tools like the Hstorcal Clncal Rask
Management-20 (HCR-20 Vers1on 2, Webster, Douglas, Eaves, &Hart, 1997), 1ts rev
s1on the HCR-20 Vers1on 3 (HCR-20"3, Douglas, Hart, Webster, & Belfrage, 2013), or
related SPJ nsk tools However, 1t can also be used m add1t1on to actuanal nsk tools
such as the STABLE-2007 The SAPROF contams 17 protective factors, which are
mostly dynamc m nature and divided into three scales. mtemal factors, motlvat1onal
factors, and external factors (similarly to psychological, behavioral, and environmen
tal features) Each factor 1s provided with a rationale descnbmg its empmcal back
ground, which largely rehes on general VIOient cnme research and to a lesser extent
mcorporates research on sexual offendmg After completmg the scale, the assessor has
the option to mark factors as cntcal for the overall protect10n or for treatment plan
nmng ("keys" and "goals") and makes a "final protection Judgment" The results from
the assessment are mtended to be mtegrated with results froma nsk tool to come to an
'overall final Judgment on the level ofnsk, which mcorporates both the present nsk
and protective factors
Previous results with forens1c psych1atnc patents convicted of violent offending

showed good predctrve valdtues for the SAPROF forvolent mnc1dents toward others
and self-harm during treatment (Abdin et al, 2013) as well as for volent rec1drvsm
after discharge from treatment (deVes Robbe, deVogel, & de Spa, 2011). Moreover,
mcremental predictive value of assessmg the SAPROF protective factors m addition
to the HCR-20 nsk factors was demonstrated (de Vnes Robbe et al, 2013) The first
empmcal SAPROF study that concentrated solely on patients convicted of sexual
offendmg was recently earned out (de Vnes Robbe, de Vogel, Koster, & Bogaerts,
2015) In this study, the predictive vahd1ty ofthe protective factors m the SAPROF for
non-recid1v1sm among 83 discharged treated sexual offenders was analyzed The total
score of the 17 protective factors was s1gmficantly predictive ofno new conv1ct1ons
for any (mcludmg sexual) v10lence for short-term as well as long-term (15-year) fol
low-up as was the final protection Judgment When only sexually VIOient rec1div1sm
was used as outcomemeasure, the SAPROF total scorewas also a significant predictor
at different follow-up times The protective factors remamed s1gmficantly predictive
ofgeneral volent re-offending and sexually violent re-offending when controllmg for
ratmgs on the HCR-20 and SVR-20 nsk factors Prospective chmcal studies mto the
preductve vahdty of the protectve factors in the SAPROF for no violent 1nc1dents
toward others dunng treatment offorensic psychiatnc patients (follow-up 12 months)
also showed good results for those patients conVIcted of sexual offendmg (de Ynes
Robbe, de Vogel, Wever, Douglas, & Nyman, 2014) Although these results are prom
ismg, the research samples are still small and replcaton of these findmgs 1s essential
Add1tonal stud1es mnto the predictive valduty of the SAPROF for different categon1es
of sexual cnme types will also need to be conducted m the near future.

Proposed Protective Factors for Sexual Offending
We propose that the vanous hteratures discussed m the precedmg review can be sum
man1zed mto eight "protective domamns" that could be hypothesized to ass1st des1stance
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from sexual offending Table 2 provides an overview of the protective factors denved
from the precedmg review and therr relationship to the proposed protective domams
The factors are categonzed by source (a) the healthy poles ofSVR domams, (b) desis
tance factors for sexual offending, and (c) protective factors from the general nsk
assessment tool for volent and sexual offendmg (general protective factors)

Healthy Sexual Interests
This domam refers to apropensity to prefer sexual relationships with consentmg adults
co-ex1stmng wth a moderate intensity sexual drive Individuals wth protective factors
m this domam are hkely to show a balance between a desire for sexual fulfillment and
a desire for other types of fulfillment They will have adequate sexual knowledge and
beliefs that support age-appropnate and consenting relationships. Thus doman 1s con
strued as the healthy poles of two, well-estabhshed sexual offendmg nsk factors
Sexualpreferenceforconsentingadults andModeratentenstysexual drve Add1tonal
evidence for healthy sexual mterests may be found m the presence ofAtttudes sup
portve ofrespectful and age-approprate sexual relatonshups (the healthy pole of the
nsk factor Offence-supportive attitudes) The protective factorMedcaton could have
a protective effect on sexual dnve

Capacity for Emotional Intimacy
This domam refers to a propensity to form and mamtam emotionally close and satisfy
mng relationships with other adults Indvduals with protectve factors m thus domam
will most hkely have a Trustful andforgvng orentaton to others (healthy pole for
the nsk factor Gnevance/hosttle attitude to others), a Preferencefor emotional inti
macy wth adults rather than chtldren (healthy pole for the nsk factor Emotional con
gruence with children), and the ablty to communicate effectively The most obvious
man1festat1on ofthus propensity 1s that the mdrvdual has, or has had, long-lastmg and
emotionally stable mtimate relationships with adult partners (e g, the nsk factor
healthy pole Capacztyfor lasting emotonally ntmate relatonshps wth adults). The
healthy poles Posztzve attitudes toward women, Honest and respectful atttudes, and
Care and concern for others all reflect underlymg personahty traits which enhance
capacity for emotional mntmacy. Th1s domam 1s also reflected mn different general
protective factors. Intmate relatonshp, Secure attachment n chldhood, and
Empathy.

Constructive Social and Pro(ess,onal Support Network
Tins protective domam refers to the capabhty of formmg constructive relationships
w1th other adults, both soc1ally and with persons 1n profess1onal support and authonty
roles Indvduals wth protective factors 1 thus domain wll have a law-ab1dung soc1al
network Ths 1s represented m the sexual offendmng des1stance factor Place wthn a
social group or network and mn the nsk factor healthy pole Law-abdng socal network
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Table 2. Proposed Protective Domains and Evidence

Evidence

Proposed protective General protective
domains Healthy poles of risk factors Desistance factors factors

Healthy sexual Moderate intensity sexual Medication
interests drive

Sexual preference for
consenting adults
Attitudes support ive of
respectful and age-
appropriate sexual
relationships

2. Capacity for Preference for emotional Empathy
emotional intimacy intimacy with adults

Capacity for lasting Secure attachment m
emotionally mt1mate childhood
relationships with adults
Trustful and forgiving lnumate relationship
orientation
Positive attitudes toward
women
Honest and respectful
attitudes
Care and concern for others

3 Constructive social Acceptance of rules and Treatment as turning Motivation for
and professional supervision pomt treatment
support network Law-abiding social network Place within a social Attitudes toward

group or network authori ty
Honest and respectful Professional care
attitudes

Empathy Living circumstances
Network

4 Goal-directed Self-control Enhanced sense of Self-control
living personal agency

Stronger internal locus Financial management
of control Life goals

5 Good problem Effective problem-solving Intelligence
solving skills

Functtonal coping Coping
6. Engaged in Place within a social Work
employment group or network Leisure actrvrties
or constructive
leisure activities

7 Sobriety Self-control Self-control
Professional care
External control

8. Hopeful, optimistic Find positive outcomes Motivation for
and motivated from negative events treatment
attitude to Treatment as turning Medica tion
des»stance pomnt
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Additional support ts provded by the general protective factor Network Indrvduals
with protective factors mn thus domain may also have meaningful relationships w1th
professionals, reflected by sexual offendmg desistance factor Treatment as turning
poznt and demonstrated m general protective factors Motvaton for treatment,
Professional care, and Lavng crcumstances. Furthermore, they may have a pos1tve
attitude to authonty, nsk factor healthy pole Acceptance ofrules and superson and
general protective factor Attitudes toward authority The nsk factors healthy poles
Honest and respectful attitudes and Care and concernfor others provide underlymg
traits which facihtate the development of a constructive social and professional sup
port network.

Goal-Directed Living
Thus protective domamn refers to the capacity to set goals and direct daily actrvt1es so
that progress can be made toward those goals (general protective factor Life goals)
Indrvduals with protective factors m thus domamn wll show effortful, pos1trve, goal
directed behaviors (the nsk factor healthy pole Self-control), wll have Enhanced
sense ofpersonal agency and Stronger internal locus ofcontrol (both desistance fac
tors), and will show good self-disciplme (reflected m general protective factors Self
control andFnancal management)

Good Problem Solving
This protectve domamn refers to the capacity to manage hfe's daily problems without
becommg overwhelmed or resortmg to anti-social or avoidance techmques to regam
control Such apropensity 1s reflected by the nsk factor healthy poles Functonal cop
ng and Effective problem-solving skills and general protective factor Coping
Protective factor Intellzgence may reflect underlymg abihties for good problem
solvmg

Engaged in Employment or Constructive Leisure Activities
This protective domam refers to the propensity to lve a life that involves constructive
and rewardmg activity and ideally also a sense of mtnnsic satisfaction and accom
plishment Employment is the most obVIous protective factor, reflected by general
protective factor Work Equal results could be obtamed from engagmg m personally
meanmgful leisure or social actiVItles such as sports, social hobbies, or canng for oth
ers (reflected m general protective factorLeisure activities and sexual offendmng des1s
tance factor Place within a social group or network)

Sobriety
This protective domam refers to the abstention from drug or alcohol misuse It is an
estabhshed protective factor mn the literature with Self-control as a nsk factor healthy
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pole (and general protective factor), indicating the likelihood ofsobnety intentions to
succeed External motrvaton through general protective factors Professional care and
External control may provide ass1stance with sobnety

Hopeful, Optimistic and Motivated Attitude to Des,stance
Thus protective domamn refers to opt1mustc change-enhancmng cognitive patters
Individuals with protective factors mn th1s domamn are likely to Fndpostve outcomes
from negative events and see Treatment as a turning point (both sexual offending
des1stance factors) As a result they are often motivated to work with treatment provid
ers or other helping agencies (reflected in general protective factors Motvaton for
treatment andMedcaton)
In summary, eight protective domams are proposed based on being healthy poles of

well-established sexual offendmg nsk domains or beg des1stance factors for sexual
offendmg Additional support for the proposed domams 1s found in general protective
factors from the SAPROF, which prehmmanly proved predictive ofsexual and v10lent
re-offendmg by sexual offenders. Wepropose that each domamrepresents an underlying
propensity, which may be pre-ex1sting, may have developed as the mdrvdual reflects on
his hfe and the consequences of his offendmg, or may have developed as a prosthetic
through a rehab1htative mtervent10n The presence ofeach propensitymay be observed
mn a range ofpossible behavioral 1ndcators, ormanifestations ofthe propensty

Limitations
The biggest limitation ofthis explorat10n study ofprotective factors for future offend
mg for those who have sexually offended m the past is that very few studies on this
topic are available For the general protective factors assessment tool discussed few
studies have been found on sexual offender samples Similarly, only one specific
empmcal des1stance study was found for sexual offendmg The results from these
studies need to be replicated m other sexual offender samples to be able to general1ze
the findmgs GIVen the hmited resources, the current study design aimed to mclude
direct as well as mdirect evidence for the proposed domams Nevertheless, the domams
are not supported by a large body of empmcal evidence and should be viewed as a
prehminary proposal This article presents a first step toward more in-depth studies
mto protective factors for sexual offendmg and their potential value for nsk assess
ment and treatment of sexually volent offenders. Hopefully, this will spark enthus1
asm among researchers and clmnc1ans to incorporate protective factors 1n the1r studies
ofsexual offending, which will result mabroader evidence base formore comprehen
s1ve sexual offender assessment.

Conclusion and Implications for Research
DeRuter and Nicholls (2011) descnbe the study ofprotective factors as a new frontier
in forensic mental health which needs to be explored to mcrease our knowledge on
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what works mn nsk prevention. Weknow very httleabout what thosewho haveoffended
sexually value, what makes them happy, and what skulls and strengths are related to
their desistance from offendmg. The desistance literature ts very sparse in relation to
sexual offending. We therefore urgently need desistance studies that focus on sexual
offending. We also need to further investigate whether and to what extent assessments
ofprotective factors increase the accuracy ofSVRassessment. We may need to create
additional structured schemes for identifying protective factors specifically for sexual
reoffending, and use these routinely, so that we can collect and compare data from
samples ofmndrviduals convcted ofdifferent types ofsexual crimes and relate these to
risk focused tools, treatment efforts, and recidivism outcome.
The above described domain ofHealthy sexual interests is the only proposed pro

tective domain which is identified as exclusively relevant for sexual offending. It
would be valuable to develop tools for adult sexual offenders that specifically assess
protective factors mn this domain, in a similar fashion as has been done for Juvenile
offenders in the DASH-13 (Worling, 2013). The other seven domains can be consid
ered general protective domains and are represented in many of the factors in the
SAPROF, whch 1s not surprising given that this tool provided input for the domains.
These factors can pnmanly be described as "dynamic improving," meaning that
potentially they could change forthebetter, serve as positive goals for treatment efforts
and be used for evaluating treatment progress. Large-scale prospective follow-up
research is needed to be able to validate their assumed potential for desistance from
sexual offending.
In this article, we have argued for a greater focus on protective factors in assess

ment, research and practice. In recent years, those who work in sexual offender treat
ment have shown an extensive interest in the Good Lives Model of offender
rehabilitation (Ward & Gannon, 2006). As a strengths-based approach to understand
ing and treating sexual offending this has played an important role in enabling treat
ment practice to move away from the more confrontational approaches that were
typical in the 1980s. However, the field ofsexual offending nsk assessment still uses
a predominantly deficit-focused approach. It takes some years to collect and analyze
the data necessary to validate new nsk predicton and prevention items or scales. We
therefore believe that it is necessary for those engaged in sexual offender assessment
to incorporate thenotion ofprotective factors nto therresearch and practice as amat
ter ofurgency. A sea change in our approach to nsk assessment could yield multiple
benefits, both to treatment clients and to society.
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Locations/Facilities and Related Buffer Zone Reference Map
Section 15-3.0702C of the UDO and Chapter 167 of the City of Franklin, WI Municipal Code
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APPROVAL

REPORTS&

RECOMMENDATIONS

REQUEST FOR COUNCIL ACTION

Resolution to Waive Floodplain Land Use
Permit Filing Fees for Specific Properties

MEETING DATE

6/17/2025

ITEM NUMBER

SUMMARY
Nine sites located in seven properties within the City of Franklin were granted building permits or other
approvals without receiving the required floodplain land use permits due to an administrative oversight. This
issue was identified during the FEMA Community Assistance Visit (CAV), prompting a coordinated
compliance effort with FEMA and the Wisconsin Department ofNatural Resources (DNR).

DESCRIPTION
In response to this issue, the Planning Department has begun working with affected property owners to bring
these cases into compliance. One application has been received, with six more expected to follow. To promote
resolution and acknowledge that these errors were not the fault ofproperty owners, staff recommends waiving
filing fees for these sites:

• Site 6: 7421 S. North Cape Road.
• Site 14: 9676 S. 35 Street.
• Site 15: 9633 S 35 Street.
• Site 16: 5600 W. Rawson Avenue.
• Sites 18, 19 & 20: 7005 S. Ballpark Drive.
• Site 21: 8875 W Willow Pointe Parkway.
• Site 24: 10100 S. 76 Street.

A formal waiver process does not currently exist for these circumstances; therefore, Council approval is
required. This one-time, case-limited action supports voluntary compliance and avoids penalizing residents
for administrative shortcomings. It also demonstrates good faith with FEMAand DNR. If adopted, this waiver
would apply to the sites listed above, only for structures that received a building permit or other city approvals.

FISCAL NOTE
Minimal fiscal impact anticipated. Filing fee revenue from seven applications will be waived as part of the
compliance initiative. The floodplain land use permit fee is $210 for residential development (one lot) and
$500 for other development. Five properties are residential and two nonresidential, so staff estimates that total
fees to be waived are $2,050.

COUNCIL ACTION REQUESTED

Motion to adopt Resolution 2025- authorizing a one-time waiver of floodplain land use permit filing fees
for the seven properties identified during the FEMA CAV process that received building approvals without
the appropriate floodplain permits. This limited waiver will only apply to properties confirmed to be part of
this specific compliance initiative and shall not establish precedent for future waiver requests.

Planning RM / DOAKH



STATE OF WISCONSIN : CITY OF FRANKLIN : MILWAUKEE COUNTY
DraftKH/RM 6-5-25

RESOLUTION NO. 2025

A RESOLUTION AUTHORIZING A ONE-TIME WAIVER OF FLOODPLAIN LAND USE
PERMIT FILING FEES FOR SPECIFIC PROPERTIES IDENTIFIED DURING THE

FEDERAL EMERGENCY MANAGEMENT AGENCY COMMUNITY ASSISTANCE VISIT
PROCESS

WHEREAS, during a recent Community Assistance Visit (CAV) conducted by the Federal
Emergency Management Agency (FEMA), it was discovered that seven properties within the City
of Franklin received building permits or related approvals without the required floodplain land use
permits due to an internal administrative oversight; and

WHEREAS, the City of Franklin is actively working with the Wisconsin Department of
Natural Resources (DNR) and FEMA to bring the affected properties into full regulatory
compliance; and

WHEREAS, the property owners involved were not at fault for the oversight and have
demonstrated a willingness to cooperate in resolving the compliance issue; and

WHEREAS, to encourage timely and cooperative compliance and to avoid financially
penalizing residents for an error not of their own making, the City Administration recommends a
one-time waiver of the associated permit filing fees; and

WHEREAS, there is currently no formal mechanism in place to waive these fees under
such circumstances, requiring direct authorization from the Common Council.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and Common Council of the City
of Franklin, Wisconsin:

1. That a one-time waiver of the floodplain land use permit filing fees is hereby approved
for the seven properties identified during the 2025 FEMA CAV process, provided that
such properties were issued building permits or other related approvals without the
necessary floodplain permits due to administrative error.

2. That this waiver shall be strictly limited to the properties subject to the current
compliance initiative, and shall not be construed to establish precedent for any future
requests or circumstances. These properties are listed below:

Site 6: 7421 S. North Cape Road.
Site 14: 9676 S. 35th Street.
Site 15: 9633 S 35th Street.
Site 16: 5600 W. Rawson Avenue.
Sites 18, 19 & 20: 7005 S. Ballpark Drive.
Site 21: 8875 W Willow Pointe Parkway.
Site 24: 10100 S. 76th Street.
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RESOLUTION NO. 2025----
Page 2

3. That City staff are hereby directed to document this action and communicate the waiver
to affected property owners as part of the compliance process.

BE IT FURTHER RESOLVED, that the City affirms its commitment to regulatory
compliance and to working collaboratively with FEMA and the Wisconsin DNR to ensure proper
administration of floodplain permitting requirements moving forward.

Introduced at a regular meeting of the Common Council of the City of Franklin on this
17th day of June 2025.

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
on this 17th day of June 2025.

APPROVED:

John R. Nelson, Mayor

ATTEST:

Shirley J. Roberts, City Clerk

AYES NOES ABSENT
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APPROVAL REQUEST FOR

COUNCIL ACTION

MEETING
DATE

06/17/2025

REPORTS & Ordinance to amend the Municipal Code as it
pertains to the Architectural Review Board

RECOMMENDATIONS

ITEM NUMBER

This Municipal Code amendment is to repeal Section 10-16 Architectural Review
Board after the adoption of the new Unified Development Ordinance on May 6, 2025
(Ord. 2025-2675).

Section 10-16 Architectural Review Board only refers to the former Unified
Development Ordinance (UDO) Division 15-10.0300 which has been repealed by the
new UDO. In order to streamline the permitting process for single-family and two
family dwellings, the new UDO removed the Architectural Review step performed by
the Architectural Review Board, so this Municipal Code section is no longer needed
with the new UDO. Below is the Municipal Code section to be repealed:

§ 10-16. Architectural Board.
[Amended 3-6-2001 by Ord. No. 2001-1639]

See Division 15-10.0300 of the City of Franklin Unified Development
Ordinance.

COUNCIL ACTION REQUESTED

A motion to adopt Ordinance No. 2025-> to amend the Municipal Code as it
pertains to the Architectural Review Board.

Planning Dept. / RM



STATE OF WISCONSIN CITY OF FRANKLIN

ORDINANCE NO. 2025

MILWAUKEE COUNTY
Draft RM[06-10-2025]

AN ORDINANCE TO AMEND THE MUNICIPAL CODE AS IT PERTAINS TO THE
ARCHITECTURAL REVIEW BOARD

WHEREAS, the Common Council on May 6, 2025, having adopted a new Unified
Development Ordinance by Ordinance No. 2025-2675; and

WHEREAS, the new Unified Development Ordinance streamlined the permitting process
for single-family and two-family dwellings by removing the Architectural Review step
performed by the Architectural Review Board; and

WHEREAS, the Common Council having reviewed and having determined that the
proposed amendment will serve to facilitate an efficient permitting process for single-family and
two-family dwellings, and promote the health, safety and welfare of the Community.

NOW, THEREFORE, the Mayor and Common Council of the City of Franklin,
Wisconsin, do ordain as follows:

SECTION I: § 10-16 of the Municipal Code, pertaining to the Architectural Review
Board is hereby repealed.

SECTION 2: The terms and provisions of this ordinance are severable. Should any term
or provision of this ordinance be found to be invalid by a court of
competent jurisdiction, the remaining terms and provisions shall remain in
full force and effect.

SECTION 3: All ordinances and parts of ordinances in contravention to this ordinance
are hereby repealed.

SECTION 4: This ordinance shall take effect and be in force from and after its passage
and publication.

Introduced at a regular meeting of the Common Council of the City of Franklin this _th
day of 2025.

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
thisth day of , 2025.
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ATTEST:

Shirley J. Roberts, City Clerk

AYES NOES ABSENT-- -- --

APPROVED:

John R. Nelson, Mayor
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APPROVAL

REPORTS&
RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

Resolution to ratify and re-approve Resolution
No. 2024-8084, a resolution conditionally

approving a 1 lot Certified Survey Map, being a
redivision of Lot 2, Certified Survey Map No.
8318, Outlot 1 of Certified Survey Map No.

6313, and Outlot 1 of Certified Survey Map No.
5401 and lands all being part of the Northwest
1/4 of the Northwest 1/4 of Section 10, Town 5
North, Range 21 East, in the City of Franklin,
County of Milwaukee, State ofWisconsin (by
Poths General LLC, Applicant, Initech LLC,
Property Owner) (approximately 7154 South

76th Street)

MEETING
DATE

06/17/2025

ITEM NUMBER

3. 5.

Aid. District

#5

The applicant is requesting re-approval of the certified survey map for the Poths
General development located at approximately 7154 South 76th Street. The subject
certified survey map was previously recommended for approval by the Plan
Commission at their December 21, 2023 meeting and approved at the January 3, 2024
Common Council meeting via Resolution No. 2024-8084.

The expiration timeframe for certified survey maps is below. The Plan Commission
approval does not expire until December 21, 2026; however, the Common Council
approval expired on January 3, 2025. As such, the applicant is requesting reapproval
of the certified survey map to allow for the recording of the CSM.

Expiration (Wis. Stat 236.34(2))1.):
The certified survey map is offered for record within 12 months after the date
of the last approval of the map and within 36 months after the date of the first
approval of the map.

COUNCIL ACTION REQUESTED

A motion to adopt Resolution 2025- , a resolution to ratify and re-approve
Resolution No. 2024-8084, a resolution conditionally approving a 1 Lot Certified
Survey Map, such map being a redivision of all of Lot 2, Certified Survey Map No.
8318, Outlot I of Certified Survey Map No. 6313, and Outlot I of Certified Survey
Map No. 5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of
Section 10, Town 5 North, Range 21 East, in the City of Franklin, County of
Milwaukee, State of Wisconsin (By Poths General LLC, Applicant) (Initech LLC,
Property Owner) (approximately 7154 South 76th Street).

Department ofCity Development NJF



STATE OF WISCONSIN CITY OF FRANKLIN

RESOLUTIONNO. 2025--

MILWAUKEE COUNTY

A RESOLUTION TO RATIFY AND RE-APPROVE RESOLUTIONNO. 2024-8084, A
RESOLUTION CONDITIONALLYAPPROVING A 1 LOT CERTIFIED

SURVEY MAP, BEING A REDIVISION OF LOT 2, CERTIFIED SURVEY MAPNO. 8318,
OUTLOT 1 OF CERTIFIED SURVEYMAPNO. 6313, AND OUTLOT 1 OF

CERTIFIED SURVEY MAPNO. 5401 AND LANDS ALL BEING PART OF THE
NORTHWEST 1/4 OF THENORTHWEST 1/4 OF SECTION 10,

TOWN 5 NORTH, RANGE 21 EAST, IN THE CITY OF FRANKLIN, COUNTY OF
MILWAUKEE, STATE OF WISCONSIN

(BY POTHS GENERAL LLC, APPLICANT, INITECH LLC, PROPERTY OWNER)
(APPROXIMATLEY 7154 SOUTH 76TH STREET)

WHEREAS, the City of Franklin, Wisconsin, having received an application for approval
of a certified survey map, such map being a redivision of all of Lot 2, Certified Survey Map No.
8318, Outlot 1 of Certified Survey Map No. 6313, and Outlot 1 of Certified Survey Map No.
5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10, Town 5
North, Range 21 East, in the City of Franklin, County ofMilwaukee, State of Wisconsin, which
is bounded and described as follows:

Commencing at Northwest corner of said Northwest 1/4 of said Section 10; thence South
00° 15'45" East along the West line of said Northwest 1/4 Section 596.70 feet to a point; thence
North 89°59'53" East 60.00 feet to the East line of South 76th Street (C.T.H. U) and the point of
beginning of lands described hereinafter; thence North 89°59'53" East along the South line of
Lot 1 of Certified Survey Map No. 8318 a distance of 228.57 feet to the East line of said Lot 1;
thence North 00°00'07" West along said East line 68.60 feet to a point; thence North 89°59'53"
East along said East line 52.02 feet to a point; thence North 00°00'07" West along said East line
144.04 feet to a point; thence North 22°40'40" West along said East line 56.53 feet to the
Southeast corner of Parcel 3 of Certified Survey Map No. 4828; thence North 26°53'02" West
along the East line of said Parcel 3 a distance of 178.51 feet to a point; thence North 00°15'45"
West along said East line 100.00 feet to a point on the South line ofWest Rawson Avenue
(C.T.H. BB); thence North 89°26'54" East along said South line 50.00 feet to the Northwest
corner of Parcel 4 of Certified Survey Map No. 4828; thence South 00°15'45" East along the
West line of said Parcel 4 a distance of 110.74 feet to a point; thence South 26°53'02" East along
said West line 110.74 feet to the South line of said Parcel 4; thence North 89°26'36" East along
said South line 169.93 feet to a point on the West line of Parcel 1 of Certified Survey Map No.
5689; thence South 00°08'22" East along said West line 40.00 feet to the South line of said
Parcel 4; thence North 89°26'36" East along said South line 90.53 feet to the West line of said
Parcel 4; thence South 00°15'45" East along said West line 275.00 feet to the South line of Parcel
2 of Certified Survey Map No. 4483; thence North 89°26'36" East along said South line 270.00
feet to the East line of said Parcel 2; thence North 00°15'45" West along said East line 225.00
feet to the Southwest corner of Certified Survey Map No. 6811; thence North 89%26'54" East
along the South line of said Certified Survey Map 458.68 feet to the West line of Phase VII
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Westminster Condominiums; thence South 00°11'53" East along said West line and the West
line of Dover Hill Addition No. 1 Subdivision 946.39 feet to the North line of Carter Grove
Condominium; thence South 89°28'54" West along said North line 869.44 feet to the Southeast
corner of Parcel I of Certified Survey Map No. 540l; thence North 00°31'06" West along the
East line of said Parcel 1 a distance of 90.00 feet to the North line of said Parcel 1; thence South
89%28'54" West along said North line 111.56 feet to a point; thence North 62922'32" West along
said North line 63.59 feet to a point; thence South 89%28'54" West along said North line 230.00
feet to a point on the East line of South 76th Street (C.TH. U); thence North 00°15'45" West
along said East line 603 .29 feet to the point of beginning.

Property located at approximately 7154 South 76th Street, bearing Tax Key Nos. 756 9993 012,
756 9993 016, and 756 9993 021, Poths General LLC, applicant; said certified survey map
having been reviewed by the City Plan Commission and the Plan Commission having
recommended approval thereof pursuant to certain conditions; and

WHEREAS, the Common Council having reviewed such application and Plan
Commission recommendation and the Common Council having determined that such proposed
certified survey map is appropriate for approval pursuant to law upon certain conditions, and the
Common Council having approved the certified survey map pursuant to its adoption of
Resolution No. 2024-8084 on .January 3, 2024, a copy of which is annexed hereto; and

WHEREAS, Resolution No. 2024-8084 includes conditions provisions, all of which have
been satisfied and met subsequent to the date of adoption of the Resolution, subject to any
remaining technical corrections required thereto, and the provision therein in part provides "that
upon the satisfaction of the above conditions within 180 days of the date of adoption of this
Resolution, same constituting final approval, and pursuant to all applicable statutes and
ordinances and lawful requirements and procedures for the recording of a certified survey map,
the City Clerk is hereby directed to obtain the recording of the Certified Survey Map"; for clarity
purposes and for the record to provide the actual date of the final and last approval of the
certified survey map, the Common Council having determined it reasonable and appropriate to
adopt a resolution stating same.

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the
City of Franklin, Wisconsin, that the Certified Survey Map submitted by Poths General LLC, as
described above, as approved by Resolution 2024-8084, be and the same is hereby re-approved,
subject to any technical corrections required by the original approval; that Resolution No. 2024
8084 be and the same is hereby ratified; and that this Resolution constitutes the final and last
approval by the Common Council of the Certified Survey Map submitted by Poths General LLC,
as described above.

BE IT FURTHER RESOLVED, that the City Clerk is hereby directed to obtain the
recording of the Certified Survey Map, certified by owner, Initech LLC, with the Office of the
Register of Deeds for Milwaukee County.
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Introduced at a regular meeting of the Common Council of the City of Franklin this 17th
day of June, 2025.

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
this 17th day of June, 2025.

APPROVED:

John R. Nelson, Mayor

ATTEST:

Shirley J. Roberts, City Clerk

AYES NOES ABSENT--- --- ---



STATE OF WISCONSIN CITY OF FRANKLIN

RESOLUTION NO. 2024-8084

MILWAUKEE COUNTY

A RESOLUTION CONDITIONALLY APPROVING A 1 LOT CERTIFIED
SURVEY MAP, BEING A REDIVISION OF LOT 2, CERTIFIED SURVEY MAP NO. 8318,

OUTLOT 1 OF CERTIFIED SURVEY MAP NO. 6313, AND OUTLOT 1 OF
CERTIFIED SURVEY MAP NO. 5401 AND LANDS ALL BEING PART OF THE

NORTHWEST 1/4 OF THE NORTHWEST 1/4 OF SECTION 10,
TOWN 5 NORTH, RANGE 21 EAST, IN THE CITY OF FRANKLIN, COUNTY OF

MILWAUKEE, STATE OF WISCONSIN
(BY POTHS GENERAL LLC, APPLICANT, INITECH LLC, PROPERTY OWNER)

(APPROXIMATELY 7154 SOUTH 76TH STREET)

WHEREAS, the City of Franklin, Wisconsin, having received an application for approval
of a certified survey map, such map being a redivision of all of Lot 2, Certified Survey Map No.
8318, Outlot 1 of Certified Survey Map No. 6313, and Outlot 1 of Certified Survey Map No.
5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10, Town 5
North, Range 21 East, in the City of Franklin, County of Milwaukee, State of Wisconsin, which
is bounded and described as follows:

Commencing at Northwest corner of said Northwest 1/4 of said Section 1 O; thence South
00°15'45" East along the West line of said Northwest 1/4 Section 596.70 feet to a point; thence
North 89959'53" East 60.00 feet to the East line of South 76th Street (C.T.H. U) and the point of
beginning of lands described hereinafter; thence North 89°59'53" East along the South line of
Lot 1 of Certified Survey Map No. 8318 a distance of 228.57 feet to the East line of said Lot 1;
thence North 00%0O07" West along said East line 68.60 feet to a point; thence North 89%59'53"
East along said East line 52.02 feet to a point; thence North 00%00'07" West along said East line
144.04 feet to a point; thence North 22%40'40" West along said East line 56.53 feet to the
Southeast corner of Parcel 3 of Certified Survey Map No. 4828; thence North 26°53'02" West
along the East line of said Parcel 3 a distance of 178.51 feet to a point; thence North 00°15'45"
West along said East line 100.00 feet to a point on the South line of West Rawson Avenue
(C.T.H. BB); thence North 89°26'54" East along said South line 50.00 feet to the Northwest
corner of Parcel 4 of Certified Survey Map No. 4828; thence South 00°15'45" East along the
West line of said Parcel 4 a distance of 110.74 feet to a point; thence South 26°53'02" East along
said West line 110. 74 feet to the South line of said Parcel 4; thence North 89°26'36" East along
said South line 169. 93 feet to a point on the West line of Parcel 1 of Certified Survey Map No.
5689; thence South 00°08'22" East along said West line 40.00 feet to the South line of said
Parcel 4; thence North 89°26'36" East along said South line 90.53 feet to the West line of said
Parcel 4; thence South 00° 15'45" East along said West line 275.00 feet to the South line of Parcel
2 of Certified Survey Map No. 4483; thence North 89°26'36" East along said South line 270.00
feet to the East line of said Parcel 2; thence North 00°15'45" West along said East line 225.00
feet to the Southwest corner of Certified Survey Map No. 6811; thence North 89°26'54" East
along the South line of said Certified Survey Map 458.68 feet to the West line of Phase VII
Westminster Condominiums; thence South 00°11'53" East along said West line and the West
line of Dover Hill Addition No. 1 Subdivision 946.39 feet to the North line of Carter Grove
Condominium; thence South 89°28'54" West along said North line 869.44 feet to the Southeast
corner of Parcel 1 of Certified Survey Map No. 5401; thence North 00°31 '06" West along the
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East line of said Parcel 1 a distance of 90.00 feet to the North line of said Parcel 1; thence South
89°28'54" West along said North line 111.56 feet to a point; thence North 62°22'32" West along
said North line 63.59 feet to a point; thence South 89°28'54" West along said North line 230.00
feet to a point on the East line of South 76th Street (C.T.H. U); thence North 00°15'45" West
along said East line 603.29 feet to the point of beginning.

Property located at approximately 7154 South 76th Street, bearing Tax Key Nos. 756 9993 012,
756 9993 016, and 756 9993 021, Poths General LLC, applicant; said certified survey map
having been reviewed by the City Plan Commission and the Plan Commission having
recommended approval thereof pursuant to certain conditions; and

WHEREAS, the Common Council having reviewed such application and Plan
Commission recommendation and the Common Council having determined that such proposed
certified survey map is appropriate for approval pursuant to law upon certain conditions.

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the
City of Franklin, Wisconsin, that the Certified Survey Map submitted by Poths General LLC, as
described above, be and the same is hereby approved, subject to the following conditions:

1. That any and all objections made and corrections required by the City of Franklin, by
Milwaukee County, and by any and all reviewing agencies, shall be satisfied and made by
the applicant, prior to recording.

2. That all land development and building construction permitted or resulting under this
Resolution shall be subject to impact fees imposed pursuant to $92-9 of the Municipal
Code or development fees imposed pursuant to §15-5.0110 of the Unified Development
Ordinance, both such provisions being applicable to the development and building
permitted or resulting hereunder as it occurs from time to time, as such Code and
Ordinance provisions may be amended from time to time.

3. Each and any easement shown on the Certified Survey Map shall be the subject of
separate written grant of easement instrument, in such form as provided within the City of
Franklin Design Standards and Construction Specifications and such form and content as
may otherwise be reasonably required by the City Engineer or designee to further and
secure the purpose of the easement, and all being subject to the approval of the Common
Council, prior to the recording of the Certified Survey Map.

4. Poths General LLC, successors and assigns, and any developer of the Poths General LLC
one (1) lot certified survey map project, shall pay to the City of Frankl in the amount of all
development compliance, inspection and review fees incurred by the City of Franklin,
including fees of consults to the City of Franklin, within 30 days of invoice for same.
Any violation of this provision shall be a violation of the Unified Development
Ordinance, and subject to $15-9.0502 thereof and §1-19 of the Municipal Code, the
general penalties and remedies provisions, as amended from time to time.
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5. The approval granted hereunder is conditional upon Poths General LLC and the 1 lot
certified survey map project for the property located at approximately 7154 South 76th
Street: (i) being in compliance with all applicable governmental laws, statutes, rules,
codes, orders and ordinances; and (ii) obtaining all other governmental approvals,
permits, licenses and the like, required for and applicable to the project to be developed
and as presented for this approval.

6. The applicant shall provide a Conservation Easement for natural resources to be
protected, to be recorded with the CSM.

7. The applicant must resolve any technical corrections required by the Engineering or
Planning Department, or the City Attorney's Office prior to the recording of the Certified
Survey Map.

BE IT FURTHER RESOLVED, that the Certified Survey Map, certified by owner,
Initech LLC, be and the same is hereby rejected without final approval and without any further
action of the Common Council, if any one, or more than one of the above conditions is or are not
met and satisfied within 180 days from the date of adoption of this Resolution.

BE IT FINALLY RESOLVED, that upon the satisfaction of the above conditions within
180 days of the date of adoption of this Resolution, same constituting final approval, and
pursuant to all applicable statutes and ordinances and lawful requirements and procedures for the
recording of a certified survey map, the City Clerk is hereby directed to obtain the recording of
the Certified Survey Map, certified by owner, Initech LLC, with the Office of the Register of
Deeds for Milwaukee County.

Introduced at a regular meeting of the Common Council of the City of Franklin this 3rd
day of January, 2024.

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
this 3rd day of January, 2024.

AYES6 NOES0 ABSENT0
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A red1v1s1on of Lot 2, Certified Survey Map No 8318, Outlot 1 of Certified Survey Map No 6313, and Outlot 1 of
Certified Survey Map No 5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10,
Town 5 North, Range 21 East, m the City of Franklin, County ofMilwaukee, State ofWisconsin
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CERTIFIED SURVEY MAP NO.__
A redivision of Lot 2, Certified Survey Map No 8318, Outlot 1 of Certified Survey Map No 6313, and Outlot 1 of
Certified Survey Map No 5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10,
Town 5 North, Range 21 East, in the City of Franklin, County ofMilwaukee, State ofWisconsin
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CERTIFIED SURVEY MAP NO.__
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Vertical datum is based on North American Vertical Datum of 1988 (12)

Note: Existing contours are shown

A redivision of Lot 2, Certified Survey Map No 8318, Outlot 1 of Certified Survey Map No 6313, and Outlot 1 of
Certified Survey Map No 5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10,
Town 5 North, Range 21 East, in the City of Franklin, County ofMilwaukee, State ofWisconsin.
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CERTIFIED SURVEY MAP NO.
A redivision of Lot 2, Certified Survey Map No 8318, Outlot 1 of Certified Survey Map No 6313, and Outlot 1 of
Certified Survey Map No 5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10,
Town 5 North, Range 21 East, In the City of Franklin, County of Milwaukee, State ofWisconsin

SURVEYOR'S CERTIFICATE

STATE OF WISCONSIN}
ss

MILWAUKEE COUNTY}

I, DONALD C. CHAPUT, Professional Land Surveyor, do hereby certify

THAT I have surveyed and mapped a redivision of Lot 2, Certified Survey Map No. 8318, Outlot 1 of
Certified Survey Map No 6313, and Outlot 1 of Certified Survey Map No 5401 and lands all being part of the
Northwest 1/4 of the Northwest 1/4 of Section 10, Town 5 North, Range 21 East, in the City of Franklin, County
of Milwaukee, State ofWisconsin, which is bounded and described as follows
Commencing at Northwest corner of said Northwest 1/4 of said Section 10, thence South 00°15'45" East along
the West line of said Northwest 1/4 Section 596.70 feet to a point, thence North 8959'53" East 60 00 feet to the
East line of South 76th Street (CT.H U) and the point of beginning of lands described hereinafter, thence North
8959'53" East along the South line of Lot 1 of Certified Survey Map No 8318 a distance of 228.57 feet to the
East line of said Lot 1; thence North 00°00'07" West along said East line 68 60 feet to a point; thence North
89°59'53" East along said East line 52 02 feet to a point; thence North 00°00'07" West along said East line 144.04
feet to a point; thence North 2240'40" West along said East line 56.53 feet to the Southeast comer of Parcel 3 of
Certified Survey Map No. 4828, thence North 26"53'02" West along the East line of said Parcel 3 a distance of
178.51 feet to a point, thence North 00°15'45" West along said East line 100 00 feet to a point on the South line
of West Rawson Avenue (C.T H BB); thence North 89°26'54" East along said South line 50 00 feet to the
Northwest corner of Parcel 4 of Certified Survey Map No. 4828; thence South 00°15'45" East along the West line
of said Parcel 4 a distance of 110.74 feet to a point, thence South 2653'02" East along said West line 110.74 feet
to the South line of said Parcel 4, thence North 89"26'36" East along said South line 169.93 feet to a point on the
West line of Parcel 1 of Certified Survey Map No 5689, thence South 00"08'22" East along said West line 40.00
feet to the South line of said Parcel 4; thence North 8926'36" East along said South line 90 53 feet to the West
line of said Parcel 4, thence South 00°15'45" East along said West line 275 00 feet to the South line of Parcel 2 of
Certified Survey Map No. 4483; thence North 8926'36" East along said South line 270 00 feet to the East line of
said Parcel 2, thence North 00°15'45" West along said East line 225.00 feet to the Southwest corner of Certified
Survey Map No 6811; thence North 8926'54" East along the South line of said Certified Survey Map 458 68 feet
to the West line of Phase VII Westminster Condominiums, thence South 00°11'53" East along said West line and
the West line of Dover Hill Addition No 1 Subdivision 946 39 feet to the North line of Carter Grove
Condominium, thence South 89°28'54" West along said North line 869.44 feet to the Southeast corner of Parcel 1
of Certified Survey Map No 5401; thence North 00°31'06" West along the East line of said Parcel 1 a distance of
90 00 feet to the North line of said Parcel 1, thence South 89"28'54" West along said North line 111.56 feet to a
point; thence North 62"22'32" West along said North line 63 59 feet to a point; thence South 89°28'54" West
along said North line 230 00 feet to a point on the East line of South 76th Street (C.T H U), thence North
00°15'45" West along said East line 603 29 feet to the point of beginning.

Said lands as described contains 1,067,878 square feet or 24 5151 Acres

THAT I have made the survey, land division and map by the direction of lnitech LLC, owner

THAT the map is a correct representation of all the exterior boundaries of the land surveyed and the land division
thereof made

Date June 7, 2023
Revised· December 4, 2023
Sheet 7 of 8 Sheets
Survey No 4192 02-lpm

THAT I have fully comphed with Chapter 236 34 of the Wisconsin Statutes and the Subdivision Regulations of the
City of Franklin Unified Development Ordinan~t\,DiMi.si,QJl 15 and Milwaukee County in surveying, dividing and,, 0 ,,
mapping the same "" Ne"o,
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CERTIFIED SURVEY MAP NO.
A redivision of Lot 2, Certified Survey Map No 8318, Outlot 1 of Certified Survey Map No 6313, and Outlot 1 of
Certified Survey Map No 5401 and lands all being part of the Northwest 1/4 of the Northwest 1/4 of Section 10,
Town 5 North, Range 21 East, in the City of Franklin, County of Milwaukee, State ofWisconsin

OWNER'S CERTIFICATE

lnitech LLC, do hereby certify that we caused the land described on this Certified Survey Map to be
surveyed, divided, mapped and dedicated as represented on this map in accordance with the requirements of the
City of Franklin

lnitech LLC, as owner, does further certify that this map is required by S 236 20or 236.12 to be submitted
to the following for approval or objection City of Franklin, Milwaukee County

IN WITNESS WHEREOF, lnitech LLC, owner, has caused these presents to be signed by the hand of
_____________, on this,day of2023.

Owner:
lnitech LLC

By: _
WITNESS

STATE OF WISCONSIN )
) ss.

COUNTY OF MILWAUKEE)

Personally came before me this day of,2023, the above-named,as
the,whoexecuted the above instrument and acknowledged the same

TITLE

Name
Notarytie,sate67wGGi-
MyCommission _

CITY OF FRANKLIN COMMON COUNCIL

APPROVED AND DEDICATION ACCEPTED BY THE COMMON COUNCIL OF THE CITY OF FRANKLIN BY
RESOLUTION NOSIGNED ON THIS DAY OF __, 2023

,u,,,s"CONs",
$'al .·····, /4$,·° "·,'

$ ·'DONALD C'· 2
; CHAPUT ':Z- . . ...

- : S-1316 : E

'. wwoukeE; s
.'. w '2[u'·.··_s° A-ns instrumentwas drafted by Donald c. Chaput

, , , , , , ~ Professional Land Surveyor S-1316

Date: June 7, 2023
Revised: December 4, 2023
Sheet 8 of 8 Sheets
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JOHN NELSON, MAYOR

KAREN KASTENSON, CITY CLERK
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APPROVAL REQUEST FOR

COUNCIL ACTION

MEETING
DATE

06/17/2025

REPORTS & Ordinance to amend Ordinance No. 2023-2546,
an Ordinance creating Section 15-3.0447 of the

RECOMMENDATIONS Franklin Unified Development Ordinance
establishing Planned Development District No.
42 (Poths General) (approximately 7154 South

76th Street)

ITEM NUMBER

G. ,
Aid. District

#5

The applicant is requesting approval of a time extension for Planned Development
District No. 42. The Poths General development consists of five multi-family
residential apartment buildings, two mixed use buildings, a hotel, and the existing
Harry's Ace Hardware and Rental store. The multi-family residential apartment
buildings are projected to contain 430 apartments. The project also includes a 6,000
square foot clubhouse, which will contain the leasing center and management offices.
In addition, there are numerous civic spaces and activities, such as an ice-skating rink,
food truck plaza, pavilion, small amphitheater, splash pad, and dog park areas.

Ordinance No. 2023-2546 was approved at the July 5, 2023 Common Council
meeting. The approval expires on July 5, 2025 without the issuance of a building
permit.

This ordinance allows for a three-month extension, subject to Common Council
approval (see below). The applicant is requesting this extension, which will require a
building permit to be issued by October 5, 2025. Note that the applicant intends to
return to the Plan Commission and Common Council with a PDD Amendment prior to
the October 5" deadline. This amendment is anticipated to include building and site
plan changes, a reduction in density, as well as an updated timeframe/expiration of
approvals for the project.

Expiration (Section 2(K)(8):
In the event that no building permit has been issued for any one of the structures in
this Planned Development District; prior to the expiration of 24 months from the date
of enactment of this Ordinance, and allowing a three month extension thereto if
requested by the applicant and approved by the Common Council prior to the
expiration of the 24 months, the zoning designation shall revert back to the zoning for
the subject parcel(s) which existed prior to the effective date of this Ordinance.

COUNCIL ACTION REQUESTED

A motion to approve Ordinance No. 2025- , to amend Ordinance No. 2023
2546, an Ordinance creating Section 15-3.0447 of the Franklin Unified Development
Ordinance establishing Planned Development District No. 42 (Poths General)
(approximately 7154 South 76th Street).

Planning NJF



STATE OF WISCONSIN CITY OF FRANKLIN

ORDINANCE NO. 2025-

MILWAUKEE COUNTY
[Draft 6-10-25]

AN ORDINANCE TO AMEND ORDINANCE NO. 2023-2546, AN ORDINANCE
CREATING SECTION 15-3.0447 OF THE FRANKLIN

UNIFIED DEVELOPMENT ORDINANCE ESTABLISHING PLANNED
DEVELOPMENT DISTRICT NO. 42 (POTHS GENERAL)

(APPROXIMATELY 7154 SOUTH 76TH STREET)

WHEREAS, Section 15-3.0447 of the Unified Development Ordinance provides for and
regulates Planned Development District No. 42 (Poths General), same having been created by
Ordinance No. 2023-2546 and later amended by Ordinance 2024-2576, with such District being
located at approximately 7154 South 76th Street, bearing Tax Key Nos. 756-9993-021, 756-9993-016
and 756-9993-012; and

WHEREAS, Ordinance No. 2024-2546 provides at Section 2(K)(8) "[i]n the event that no
building permit has been issued for any one of the structures in this Planned Development District;
prior to the expiration of 24 months from the date of enactment of this Ordinance, and allowing a three
month extension thereto if requested by the applicant and approved by the Common Council prior to
the expiration of the 24 months, the zoning designation shall revert back to the zoning for the subject
parcel(s) which existed prior to the effective date of this Ordinance."; and

-
WHEREAS, the Common Council having determined it fair and reasonable to provide a three

month extension to allow the applicant additional time to apply for and receive a Building Permit, as is
allowed and contemplated by Ordinance No. 2024-2546; and

NOW, THEREFORE, BE IT RESOLYEO, by the Common Council of the City of
Franklin, Wisconsin that Ordinance No. 2023-2546, an Ordinance creating Section 15-3.0447 of
the Franklin Unified Development Ordinance establishing Planned Development District No. 42
(Poths General) located at approximately 7154 South 76th Street, bearing Tax Key Nos. 756-
9993-021, 756-9993-016 and 756-9993-012, be amended to extend time for issuance of a
Building Permit as required by Section 2(K)(8) to October 5, 2025.

BE IT FURTHER RESOLVED, that all terms and conditions of Ordinance No. 2023-
2546 and Ordinance No. 2024-2576, not specifically and expressly amended by or in direct
conflict with this Resolution, shall remain in full force and effect.

Introduced at a regular meeting of the Common Council of the City of Franklin this
day of'2025, by Alderman _

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
this day of 2025.



LAND
By

LABEL
DEVELOPMENT CO.

May 20, 2025

Nick Fuchs
City of Franklin
9229 W. Loomis Road
Franklin, WI 53132

Mr. Fuchs:

Land By Label on behalf of Initech LLC, the property owner of 7154 S 76" Street and adjacent
parcels along Rawson Ave (tax key IDs 756-9993-021; 756-9993-016 and 756-9993-012), is
formally requesting a 3-month extension of Ordinance No. 2023-2546 Poths General PDD 42
zoning designation pursuant to Section 2(K.)(8). We are requesting that the extension apply to
Resolution No. 2023-007 (Comprehensive Master Plan Change to Mixed Use) and Ordinance
No. 2024-2576 (Amend PDD 42 Landscaping Requirements).

We respectfully request to be placed on the June I 7, 2025 Common Council agenda for the
extension request.

Please contact me with any questions.

Sincerely,

Emily Cialdini

VP Development
Land By Label
Landbylabel.com
Emily.c@landbylabel.com
(262) 305-2940

638 Milwaukee Street

Delafield, Wisconsin 53018

262-315-4627 l landbylabel.com
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APPROVAL

REPORTS&
RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

A Resolution Authorizing the Director of
Administration to Execute a Statement of Work
with TransUnion for Cyber Security Incident
Notification and Identity Protection Services

MEETING DATE

6/17/2025

ITEM NUMBER

Background:

On August 15, 2024, the City of Franklin incurred a cyber security incident that involved an unauthorized person
gaining access to the internal network from the remote access VPN, which then involved data being exfiltrated
from the CH-FILE-01 file server. Rapid 7 was quickly able to identify the security event and alert IT to the
ongoing data exfiltration. Rapid 7 logs indicated that approximately 53.91 GB of data was transferred from the
internal network up to a file sharing service in Canada. The file transfer was able to be abruptly terminated and
some data artifacts were recovered on the scripts that were used to perform the transfers.

Tokio Marine is the main cyber insurance provider for the City. The insurance company contracted with Lewis
Brisbois, a legal advisor with deep experience in cyber security events who acted in the capacity of project
manager and vendor coordinator. Tokio Marine and Lewis Brisbois contracted with Surefire Cyber LLC for post
mortem analysis of the event and engage in data forensics. Based on the available data artifacts, the vendor was
unable to determine exactly what files had been transferred to the file sharing service, although the method of
how the transfer occurred was well understood. It was confirmed that only data on the CH-FILE-01 server at
City Hall was compromised.

On November 12, 2024, Haystack LLC was contracted by Lewis Brisbois to determine howmany files potentially
contained Personally Identifiable Information (PII), Sensitive Personally Identifiable Information (SPII), or
Financial Personally Identifiable Information (FPII) with the file archives on the CH-FILE-01 server. Over 2,958
GB of data had to be interrogated to determine if any of the forms ofPII existed within the documents that could
potentially compromise an individual or organization's security. Many ofthe documents were PDF that contained
photocopied image scans (pictures) and needed to be fully Optical Character Recognized (OCR) before the text
within the documents could be read. The lack of OCR being consistently used for decades dramatically slowed
down the data analysis.

Recommendation:

Haystack LLC performed data conversion, mining, categorization, and analysis of approximately 3TB of data.
In many cases, context of the file could only be determined by file and folder structure, instead of documents
being tagged or meta data being included within the document. The lack oftagging made determining the specific
individuals or businesses involved within a document to be quite challenging. Context was based on the contents
of the document and the folder structures. Haystack completed the data analysis on May 19, 2025.

It is recommended that 13,666 notification letters be sent to individuals who may have had SPII or FPII
compromised. Since the exact file digest that was exfiltrated is not known, it has to be assumed that any file on
the server could have been involved in the security incident. Notification does not presume that the files were
actually exfiltrated.



Lewis Brisbois is recommending that TransUnion be contracted to send out all notification letters, with a draft of
the letter and corresponding FAQ being provided. TransUnion will also subscribe individuals seeking a remedy
to free credit monitoring services, which is being provided to the City at zero cost through Tokio Marine. This
will be considered the last phase of the cyber security incident analysis and response.

Fiscal Impact:

All costs associated with the sending and distribution of the notification letter will be covered under the City's
current cyber security insurance with Tokio Marine. All costs associated with the offering of cyber insurance to
the identified 13,666 individuals is being provided by Tokio Marine.

COUNCIL ACTION REQUESTED

Motion to adopt Resolution No. 2025-· A Resolution Authorizing the Director of Administration to Execute
a Statement of Work with TransUnion for Cyber Security Incident Notification and Identity Protection Services.

IT-JM



STATE OF WISCONSIN : CITY OF FRANKLIN : MILWAUKEE COUNTY

RESOLUTIONNO. 2025-

A RESOLUTION AUTHORIZING THE DIRECTOR OF ADMINISTRATION TO EXECUTE
A STATEMENT OF WORK WITH TRANSUNION FOR CYBER SECURITY INCIDENT

NOTIFICATION AND IDENTITY PROTECTION SERVICES

WHEREAS, on August 15, 2024, the City of Franklin experienced a cybersecurity
incident resulting in unauthorized access to the City's internal network and the exfiltration of
approximately 53.91 GB of data from a file server at City Hall;

WHEREAS, the City's cyber liability insurance provider, Tokio Marine, in coordination
with legal and forensic consultants, confirmed that data potentially containing personally
identifiable information (PII), sensitive PII (SPII), or financial PII was compromised;

WHEREAS, forensic analysis identified approximately 13,666 individuals whose data
may have been affected by the breach;

WHEREAS, to fulfill its legal obligations and uphold its commitment to transparency
and protection of affected individuals, the City has determined it necessary to notify impacted
individuals and offer identity protection services;

WHEREAS, TransUnion has provided a proposal for notification and credit monitoring
services, including mailing notices and providing one year of identity protection coverage;

WHEREAS, the estimated cost for these services is between $35,000 and $45,000, and
will be paid using available funds under the City's cyber insurance policy or other applicable
funding sources;

NOW, THEREFORE, BE IT RESOLVED by the Common Council of the City of
Franklin, Wisconsin, that:

1. The Director ofAdministration is hereby authorized to execute the Statement ofWork
with TransUnion for the provision of data breach notification and identity protection
services, substantially in the form presented to the Common Council, and to take such
additional administrative actions as may be necessary to implement the services
described therein.

2. The funding for said services shall be drawn from available cyber insurance coverage
and/or other funds as determined appropriate by the Director of Finance and Treasurer.



2025-RES (RESOLUTION EXECUTE
STATEMENT OF WORK WITH TRANSUNION
FOR CYBER SECURITY)
Page 2

Introduced at a regular meeting of the Common Council of the City of Franklin on this
17th day of June 2025.

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
on this 17th day of June 2025.

APPROVED:

John R. Nelson, Mayor

ATTEST:

Shirley J. Roberts, City Clerk

AYES NOES ABSENT



Effective Date

Prmctpal Office Address

Name ofCompany

6/4/2025

CONFIDENTIALITY

4 1 Con(ident,a/ lnformat10n Each Party will regard any
information provided to 1t by the other Party and designated
mn writing as proprietary or confidential to be confidential
("Confidential Information"} Confidential Information shall
also include information that would otherwise be understood
by a reasonable person to be confidential or proprietary given
the nature of the information and/or the manner mn which rt Is
disclosed The recervng Party shall not disclose Confidential
Information to any person or entity except to a director,
officer, employee, outside consultant, third party service
provider, or advisor (collectively "Representatives"} who have
a need to know such Confidential Information 1n the course of
their duties for the receiving Party and who are bound by a
duty of confident,ahty no less protective of the disclosing
Party's Confidential Information than this Agreement. The
recervng Party and its Representatives shall use such
Confidential Information only for the purpose for which rt was
disclosed and shall not use or exploit such Confidential
Information for ,ts own benefit Each Party accepts
responsibilrty for the actions of its Representatives and shall
protect the other Party's Confidential Information m the same
manner as rt protects tts own valuable confidential
information, but in no event shall less than reasonable care be
used The Parties agree that the terms and pricing of this
Agreement are Confidential Information A recervng Party
shall promptly notify the disclosing Party upon becoming
aware of a breach or threatened breach hereunder and shall
cooperate with the disclosing Party in enforcing rts rights

4 2 Exc/ustons Information will not be deemed Confidential
Information hereunder tf rt () 1s known prior to receipt from
the disclosing Party, without any obligation of confidentiality,
(u) becomes known to the receiving Party from a source other

4.

failure to pay any amount due, within ten days of written
notice), or (b) immediately in the event of the other Party's
bankruptcy, insolvency, hqu1dat1on, or cessation of business
Either Party may also terminate this Agreement upon thirty
days' written notice to the other Party for any reason 1f there
are no SOWs then currently in effect Upon termination of this
Agreement for any reason, all outstanding SOWs shall
mmmediately terminate Except as expressly provided herein,
termination of thus Agreement or any SOW is a nonexclusive
remedy for breach All rights and obligations accrued prior to
termination will survive termination

3 3 Post Termmat1on Obliqattons Upon termination or
exp1rat1on of this Agreement and all SOWs, CyberScout and
Company will each, within thirty days, return to the other party
or destroy all copies of the other's Confidential Information
and w,11 certify, in writing, delivery or destruction of all such
Confidential Information and copies thereof However, a party
shall not be required to search for information stored rn
backup tapes or similar backup media if the information wll be
destroyed in the ordinary course pursuant to a commercially
reasonable schedule and any such stored information 1s
treated as Confidential Information until rt 1s destroyed

FEES AND PAYMENT

PROVISION OF SERVICES

2.

Company agrees to pay CyberScout the fees applicable to each
SOW as set forth in the executed SOW Company will be
responsible for all taxes, fees or charges levied or assessed by
any governmental authority or agency based upon the charges
under this Agreement or the Services, except taxes levied or
assessed on the net income or profit of CyberScout, ,f any
Company shall be solely responsible for all financial obligations
to CyberScout 1n connection with this Agreement

3. TERM AND TERMINATION

3 1 Term The Agreement will begin on the Effective Date
and will continue in effect until otherwise terminated mn
accordance with Section 3 2 below

3 2 Termmat,on Either Party may terminate this Agreement
and any SOW (a) 1mmed1ately in the event of a material
breach of this Agreement or any such SOW by the other Party
that is not cured within thirty days of written notice by the
other Party specifying the default (or, in the case of Company's

9229 W Loomis Rd
Franklin,W1 53132

City of Franklin

During the term of this Agreement, CyberScout shall provide
each service as descnbed separately in each statement ofwork
("SOW"} mutually agreed to by the Parties (the "Services")
Each executed SOW shall be attached hereto and rs
incorporated by reference CyberScout shall provide the
Services to Company solely for the benefit of Company's
Customers as defined or 1dent1fied in the applicable SOW and
shall have no contractual obligations to the Customer unless a
Customer has separately contracted with CyberScout

NOW, THEREFORE, in cons1derat1on of the mutual terms,
provisions, covenants, condrtions, understandings, and
agreements herein, the receipt and sufficiency of which rs
acknowledged, the Parties agree as follows

This Master Services Agreement ("Agreement") 1s entered into
Sontia, Inc a Delaware limited liability company wrth its
principal offices at 9920 Franklin Square Drive, Unut 250,
Nottingham, MD 21236 ("CyberScout"), and Lewis Brisbois
B1sgaard & Smith LLP of 1700 Lincoln St, Suite 4000, Denver,
CO 80203 ("Law Firm"), who hereby engages CyberScout on
behalf of Law Firm's client as 1dent1fied below ("Company"),
effective as of the date indicated below ("Effective Date")
CyberScout and Company each may be referred to as a "Party"
and collectively as the "Parties"

1.



6 1 Compliance with Laws Both parties agree to comply
with all applicable laws and regulations regarding privacy and
protection of personal information ("Privacy Laws") lf
necessary to comply with Privacy Laws, CyberScout may
suspend or cease providing Services and shall not be deemed
to be in breach as a result

6 2 Use oflnformat1on CyberScout collects, stores and uses
personal details of Customers in accordancewith CyberScout's
privacy notice that ts located at cyberscout com/privacy
policy, as amended from time to time CyberScout assumes no
responsibility for the use of any such information by any third
party (such as a third-party supplier of credit or fraud
monitoring products) 1f and to the extent the information ,s
provided directly to the third party by a Customer

6 3 Safequard,nq Information Provided by Customer
CyberScout shall take commercially reasonable steps to
safeguard non public personal information provided by
Customers to CyberScout, including encrypting with at least
128-bit encryption any such information that CyberScout
stores electronically

6 4 Breach Incident CyberScout w,11 promptly notify
Company of any security breach that results in unauthorized

than one having an obligation of confidentiality to the
disclosing Party, () becomes publicly known or otherwise
publicly available, except through a breach of this Agreement,
or (1v) Is independently developed by the receiving Party
without use of the disclosing Party's Confidential information
The receiving Party may disclose Confidential Information to
the extent required by applicable law, legal process or
government regulation, provided that It gives the disclosing
Party reasonable prior written notice to permut the disclosing
Party to contest such disclosure

5. OWNERSHIP RIGHTS

5 1 Company Company retains ownership of all right, title,
and interest in any 1nformat1on, data, and materials provided
by Company to CyberScout in connection with this Agreement
("Company Materials") and all of Company's logos and
trademarks Company hereby grants to CyberScout a limited,
worldwide, non-exclusive, non-transferable (except as set
forth in Section 11 2), nght to use and display the Company
Materials, logos and trademarks solely as necessary to provide
the Services

5 2 CyberScout As between Company and CyberScout, all
right, title, and interest in the Services and any trade secrets,
know-how, processes, or works of authorship incorporated
into the Services or otherwise made available to Company by
CyberScout in the course of providing the Services
("CyberScout Materials") are and shall remain CyberScout's or
its licensors' The CyberScout name, all CyberScout logos, and
the product names associated with the Services are
trademarks of CyberScout or third parties, and no right or
license Is granted to use them

53 Nerther party shall take any action inconsistent wrth the
other party's ownership of such other party's (or its licensors')
logos and trademarks, and any benefits accruing from the use
of a party's or ,ts licensors' logos or trademarks shall
automatically vest In the owner

intrusion of CyberScout's physical location or storage facilities,
including computerized data storage facil1t1es, that may affect
Customers Such not1ficat1on shall include a summary of the
intrusion, CyberScout's corrective action, and the information
that may have been obtained CyberScout and Company shall
comply with any not1ficat1on requirements under applicable
law and cooperate with any law enforcement InvestIgatIons

8 2 The indemnificatmn obligations under this Section 8 are
subject to the Indemnified Party () promptly notifying the
Indemnifying Party of the Clamm, (nu) permitting the
Indemnifying Party to assume sole control of the defense and
settlement of such Claim (but the Indemnified Party will have
the right to partIcIpate in the defense or settlement at ,ts sole
cost and expense), and (ui) providing the Indemnifying Party
with all reasonable assistance mn connection with defending or
settling any such Claim The Indemnifying Party shall not settle
any Claim in a manner adverse to the Indemnified Party
without the pnor written approval of the Indemnified Party

9. LIMITATION OF LIABILITY

REPRESENTATIONS AND WARRANTIES

9 1 Consequential Damage Exclusion Neither Party shall be
liable to the other or to any third party for loss of profits or for
any specal, indirect, incidental, consequential or punitive
damages in connection with thus Agreement, whether arising
by statute, contract, tort, or otherwise, even 1f It Is aware of
the possibility of the occurrence of such damages

9 2 Lumrtatron of Lablty Except for a Party's breach of
Section 4 or its willful misconduct, and excluding Company's
payment obligations under this Agreement, the total
cumulative hab1hty of each Party for any and all claims and
damages under this Agreement, whether arising by statute,
contract, tort or otherwise, w,11 not exceed the fees paid by
Company to CyberScout hereunder during the twelve (12)

7 1 CyberScout and Company each hereby represents to the
other that this Agreement has been duly and validly executed
and delivered by tt and constitutes its legal, valid and binding
oblgation, and that ts execution and performance of this
Agreement does not violate or constitute a default under (1)
any law, statute, ordinance, rule, regulation, Judgment or
decree applicable to ,t, or (11) the terms of any other
agreement, document or instrument applicable to rt

7 2 If Company Is entering into this Agreement or any SOW
on behalf of, or to procure services for, an affiliate or client of
Company, Company represents and warrants that It has
authority to do so and that Company's entry into the
Agreement and/or SOW thereby binds such affiliate or client
to the terms thereof

8. INDEMNIFICATION

81 Each Party (the "Indemnifying Party") will indemnify,
defend, and hold harmless the other Party, its parents,
subs1d1aries, affiliates, directors, officers, employees, agents
and subcontractors (any such Party seeking indemnification,
the "Indemnified Party") from and against any bona fide legal
claim against the Indemnified Party made by any Customer or
other third party arising out of the gross negligence or willful
misconduct of the Indemnifying Party mn connection with thus
Agreement, any of which ,s hereinafter referred to as a
"Clamm "

7.

PERSONAL INFORMATION/ DATA SECURITY6.

Page 2 of 10



month period mmmedately preceding the event gving rise to
the claim

93 Nothing mn thus Section 9 s intended to limit a Party's
habil1ty for fraudulent conduct or for death or personal Injury
caused by its negligence

10. DISCLAIMERS OF WARRANTIES

THE SERVICES ARE PROVIDED ON AN "AS IS" AND "AS
AVAILABLE" BASIS EXCEPT AS EXPRESSLY STATED IN THIS
AGREEMENT, CYBERSCOUT EXPRESSLY DISCLAIMS ALL
WARRANTIES OF ANY KIND, WHETHER EXPRESS OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO THE IMPLIED WARRANTIES
OF MERCHANTABILITY, TITLE, NONINFRINGEMENT, AND
FITNESS FOR A PARTICULAR PURPOSE CYBERSCOUT MAKES
NO WARRANTY THAT (1) PAST IDENTITY FRAUD WILL BE
RESOLVED, IN WHOLE OR IN PART, OR THAT (Ii) FUTURE
IDENTITY FRAUD WILL BE PREVENTED

11. GENERAL

111 Entlfe Agreement This Agreement contains the entire
agreement between the Parties with respect to the subject
matter hereof and supersedes all prior or contemporaneous
proposals, representations, and communications (written or
oral) between the Parties relating thereto

11 2 Assignment Company may not assign or delegate any of
rts rghts or obligations under thus Agreement without the
written consent of CyberScout, which may not be
unreasonably withheld CyberScout may assign this
Agreement and all SOWs as part ofa corporate reorganization,
consolidation, merger, or sale of all or substantially all of its
assets, shares, or business to which this Agreement relates
Any attempted assignment or delegation that 1s not permitted
by thus Agreement wll be void

11 3 Affiltates. Subcontractors CyberScout may m its
d1scret1on provide Services through one or more of its
international Affiliates "Affiliate" means a parent, sister, or
subs1d1ary company CyberScout may also ut1hze third-party
subcontractors mn tts discretion to provide additional working
capacity, availabtltty, and/or specialized capabilities that may
be called for under the circumstances At all times, CyberScout
shall remain responsible for all aspects of the Services
Company acknowledges that 1f the Services include a credit
report and/or or credit or dentity monitoring, the monitoring
1s obtained from a third party vendor

11 4 Continuation of Services CyberScout may offer
Customers the option to continue receving Services (or similar
services) at their own cost following the conclusion of Services
under this Agreement With respect to such follow-on services
that a Customer may elect to receive at their own cost, the
Customer will become a CyberScout customer pursuant to a
separate agreement with CyberScout, and CyberScout shall
have no reporting or other obhgatons to Company

11 5 Relat1onsh1p of the Parties CyberScout and Company
are independent contractors, and nothing in this Agreement
shall be construed as making them partners or creating a
relat1onsh1p of employer and employee, master and servant,
or principal and agent between them, for any purpose

116 Notices All notices provided for hereunder shall be in
writmg and shall be deemed gven () when delivered on a

business day ,f delivered personally during normal business
hours at the place of receipt, (11) on the next business day after
deposrt with any overntght courer for next business day
delivery, 1f such date Is a business day at the offices of the
addressee, or (111) the date of receipt 1f delivered by certified
mail, return receipt requested, postage prepaid "Business
day" is defined as any day other than Saturdays, Sundays, and
statutory holidays in the relevanturusdiction Notices shall be
addressed as follows or to such other address as a Party may
specify in accordance wth thus Section 11 6

If to CyberScout

Sontiq, Inc (Attn CEO)
9920 Franklin Square Dnve, Unit 250
Nottingham, MD 21236

With a copy to

Sont1q, Inc (Attn EVP Operations)
9920 Franklin Square Dnve, Unit 250
Nottingham, MD 21236

If to Company To the attention of Company's signatory to this
Agreement at the address set forth m the preamble above

11 7 Governing Law andDispute Resolution This Agreement
and any dispute or clamm arsing out of or mn connection with its
subject matter or formation (including non-contractual
disputes or claims) shall be governed by and construed in
accordance with the laws of the State of Delaware without
regard to its conflicts of laws provisions The parties
irrevocably consent to the exclusive 1unsd1ct1on and venue of
the state or federal courts located in New Castle County,
Delaware for all such disputes or claims

11 8 Cooperation mn the Event of lnvest1gat10n CyberScout
agrees to assist and support Company in the event of an
Investigation by law enforcement or smmlar authorities, as
such mvest1gat1on relates to the services provided, or
information collected or received, under this Agreement
Company will reimburse CyberScout for any reasonable, pre
approved out-of-pocket costs incurred in the course of
complying with this section, but Company shall have no such
reimbursement obhgat,on 1f CyberScout or its actions are a
principal subject of the investigation

11 9 No Party shall be deemed to have waived any of its
rights, powers or remedies hereunder, or to have waived any
cond1t1on precedent, unless such waiver is embodied in a
writing executed by such Party which explicitly sets forth the
Party's intent to waive the matter m question

11 10 Counterparts This Agreement may be executed mn one
or more counterparts, each of which shall be deemed an
ongmal, but all ofwhich, together, shall constitute one and the
same instrument Signatures to this Agreement or any SOW
transmitted by facsimile, by electronic mail mn "portable
document format" (" pdf"), or by any other electronic means
which preserves the orgmnal graphic and pictoral appearance
of the Agreement, shall have the same effect as physical
delivery of the paper document bearing the original signature
and shall for all purposes be treated as original
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Executed and delivered by the parties' authorized representatives on the last date indicated below

Lewis Brisbois Bisgaard & Smith LLP

Signature ofAuthorized Representative

Prmnt Name ofSigner

Prmt Title ofSigner

Date Signed

City of Franklin

Signature ofAuthortzed Officer

Print Name ofSigner

Prmt Title ofSigner

Date Signed

Sontiq, Inc

Signature ofAuthortzed Representative

Print Name ofSigner

Prmt Title a/Signer

Date Signed

CyberScout Use Only

Contract No.
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This statement of work, including all exh1b1ts attached hereto
(the "SOW"), Is entered into between Sonta, Inc a Delaware
limited liability company with its pnnc1pal offices at 9920
Franklin Square Dnve, Unit 250, Nottingham, MD 21236
("CyberScout"), and Lewis Brsbors Bisgaard & Smuth LLP of
1700 Lincoln St, Suite 4000, Denver, CO 80203 ("Law Frm"),
who hereby engages CyberScout on behalf of Law Firm's client
as 1dent1fied below ("Company"), effective as of the date
1nd1cated below ("Effective Date")

City of Franklin
Name af Company

6/4/2025
Effective Date s. INVOICING AND PAYMENT

CyberScout, Company shall pay CyberScout (a) all Set up Fees
set forth in Exh1b1t Band (b) the Total Population-Based Fee, 1f
any, set forth in Exh1b1t B, according to the payment
instructions set forth in Exh1b1t C Company shall also submit
the additional required documents specified mn Exhibrt C, If any,
concurrently with making payment If the fees and add1t1onal
required documents referred to m this Section 4 1 are not
received w1thm ten days after the Effective Date, CyberScout
may, in ,ts sole d1scret1on, immediately terminate this SOW by
givingwritten notice to Company

42 Usage-Based Fees The Usage-Based Fees, If any, set
forth in Exhibit B shall be invoiced monthly in arrears based on
the services provided and fees incurred mn the previous month
Company shall pay the Usage-Based Fees within ten days of
the date CyberScout's invoice 1s forwarded to Company

This SOW Is subJect to the Master Services Agreement
executed contemporaneously herewith (the "MSA") Defined
terms not otherwise defined herein shall have the meaning
accorded to such terms in the MSA In the event of a conflict
between the terms of this SOW and the MSA, the MSA shall
control unless expressly otherwise agreed herein

1. DEFINITIONS

11 "Notification Recipients" means those mndrv1duals
recervmng a notification that they were possibly affected by a
breach incident due to exposure of information owned or
controlled by Company

1 2 "Usage-Based" refers to a fee that is charged according
to the number or quantity of services provided, including, for
example, those based on the number of telephone calls
received, number of enrollments, or number of letters mailed

1 3 "Population Based" refers to a fee that 1s calculated and
charged up-front based on a specified number of Not1ficat1on
Rec1p1ents/ind1viduals to be covered by the services If the
services a re thereafter to be extended to add1t1onal
individuals, an additional Population-Based fee will apply

2. BREACH SERVICES

Subject to the terms and conditions set forth herein, including
payment of the applicable fees, CyberScout shall provide to
Company those Breach Services set forth in this SOW Exhibrt
A descrbes the available Breach Services and Exhubrt B
Indicates the specific Breach Services to be provided under thus
SOW and the applicable fees

3. TERM

This SOW will commence on the Effective Date and will
continue mn effect until the conclusion of the Service Penod
Indicated mn Exhibrt B, unless earlier terminated or extended min
accordance with the terms of this Agreement

4. FEES

4 1 Upfront Fees Within ten days of the Effective Date,
wrthout requiring any invoice or addrtional action by

5 1 CyberScout shall forward all invoices to the address of
Company set forth in the MSA, and all such InvoIces are due
and payable by Company within ten (10) days of the date each
such invoice 1s forwarded to Company The fees referred to mn
Section 4 1 ofthis SOWare payable in accordance with Section
4 1 and shall not require an invoice All fees are exclusive of
any applicable value-added tax

5 2 Any payment not received by the due date, at the
d1scret1on of CyberScout, may be subject to a late fee of up to
1 5% of the outstanding amount per month

6. SERVICE HANDLING

Company shall refer each Not1ficat1on Rec1p1ent to CyberScout
m the following manner

For any Call Handling Services, Proactive Fraud Assistance, and
ID Fraud and Theft Resolution Services included In this SOW,
Notification Recipients will need to call CyberScout at a
telephone number to be provided by CyberScout Not1ficat1on
Rec_1p1ents must reference their unique 1dent1fiers ("Codes") in
order for CyberScout to verify their eligibility and provide
service CyberScout shall have no further obligation to venfy
an indrvdual's identity

For any Remediation Product Option included mn thus SOW,
Notification Recipients will need to sign up and enter their
Code at a secure URL to be provided by CyberScout The
enrollment period 1s limited to ninety {90) days

The Codes will be generated and provided to Company by
CyberScout Alternatively, 1f agreed upon by the parties,
Companywill generate the Codes and in such case will provide,
by secure file transfer, a spreadsheet of the Not1ficat1on
Rec1p1ents and associated Codes, which shall not contain any
Personal Information

With the exception of any agreed upon Not1ficat1on Services
to be provided by CyberScout under this SOW, Company shall
distribute the Codes to Notification Recipients mn Company's
sole d1scret1on and shall be solely responsible for the drafting,
preparation, printing and sending of notification
letters/messages to affected Not1ficat1on Rec1p1ents, and all
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costs associated therewith Any descriptions of CyberScout's
products or services shall use wording provided by CyberScout
or approved mn advance in wntmng by CyberScout Ifthe Breach
Services Include a Remediation Product Option that includes
Expense Reimbursement, Company acknowledges that the
not1ficat1on must include a copy of the Summary Description
of Benefits

7. LANGUAGE SUPPORT

CyberScout's Services are provided pnmarily in the English
language Where necessary, CyberScout can support
additional languages using a thrd-party translation service or
in-house capability Company acknowledges that third party
translation may not be a surtable option depending on the
details of the breach

8. ADDITIONAL TERMS APPLICABLE TO ADDRESS SERVICE

With respect to any "Address Append" services to be provided
under this SOW (1f applicable), and notwithstanding any
contrary provision in the MSA

Company will submit to CyberScout, via secure means, a file
containing the ind1v1duals' names and known addresses, or
other acceptable data elements thatmay be agreed upon (e g,
SSN) Company represents that the mndrvduals whose
information Is disclosed to CyberScout hereunder are United
States residents/citizens Company us responsible for ensuring
that the provIsIon of the information to CyberScout does not
violate any applicable law or regulation and that Company has
obtained any necessary consents from the individuals

CyberScout will obtain mailing addresses, where available, for
the md1v1duals from a third party vendor (the "Address
Vendor"), which will require CyberScout to disclose the file to
the Address Vendor

Any mailing addresses or other contact information received
from the Address Vendor will not be used by CyberScout or
Company for any purpose other than the Not1ficat1on Services,
and both CyberScout and Company will otherwise hold the
1nformat1on m stnct confidence Company will reasonably

cooperate with CyberScout and the Address Vendor mn the
event the Address Vendor elects to audit the parties'
compliancewith thus requirement In such event, any audrt will
occur on new fewer than five (5) business days' notice during
normal business hours and will not entail access to any
information other than {a) the actual information provided and
the way(s) mn which it has been used, and (b) the parties'
security processes and procedures applicable to the handing
of the information Any information disclosed by Company m
connection wnth such an audrt wll be mamntamned as
confidential

Any Address Vendor used m connection with this service Is not
bound by the terms of the MSA and, specifically, may not
comply with the prov1s1ons of Sections 4 1 and 6 3 of the MSA
CyberScout agrees to use its best efforts to secure the Address
Vendor's contractual agreement to comply with all applicable
federal and state laws, rules, and regulations relating to the
performance of its services, mcludmg any privacy and data
protection and security laws Notwithstanding the provisions
of Section 4 1 of the MSA, CyberScout shall not be responsible
for the Address Vendor's storage or use of the information
disclosed to the Address Vendor in connection with the
services set forth mn thus section, including, but not hmrted to
any failure to safeguard such information

Company understands and agrees that any information
furnished as part of the Address Append or Not1ficat1on
Services 1s obtained by and through fallible human sources and
that for the fees charged, CyberScout and the Address Vendor
cannot be an insurer of the accuracy of the information
Company understands and agrees that the correctness,
completeness, currentness, merchantab1l1ty, or fitness for a
particular purpose of any information furnished Is not
guaranteed Company releases CyberScout and the Address
Vendor and their agents and employees from l1ab1hty, even 1f
caused by negligence, for any loss or mnyury arsmng out of or
relating to (a) the accuracy or validity of the 1nformat1on, or
(b) any acts or omissions in procuring, reporting or
transmitting the mnformation

(Signature Page Follows after Exhubrts)
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EXHIBIT A TO STATEMENT OF WORK

Notification Letters (Print and Mall) -- Provides print and mailing services as part of the not1f1cat1on to impacted
parties Includes provIsIon of not1ficat1on letter template(s) and/or service enrollment document template(s) for
use by Company and/or its legal counsel in structuring and developing their breach not1ficat1on letter(s) Also
includes management, handling, printing, and mailing of letters Final review and evaluation of letter design,
formatting, content and compliance with applicable regulations and legal requirements regarding form and content
of notification is the sole responsibility of Company

Notification: Address Append -- Based on information provided by the client, CyberScout obtains addresses for the
impacted parties, to be used for purposes of sending the not1f1cat1on to impacted parties

Notification Letters (Alternate Format) -- As mutually agreed, CyberScout can assist with alternate forms of
notification, which may include, for example, sending notice via e-marl or distributing press releases

Call Handling Services -- Provides scripted responses via FAQs from customer service representatives (CSRs) to
impacted parties mn complance with notification laws Includes

• Inital call handling to answer questions surrounding notification letter/message or issues with product sign
up (in cases where product s offered)

• Issues requinng escalation to the client are determined on a proJect basis, but typically include non-breach
related questions or questions involving details not available to CSRs CyberScout Is sensItIve to clients'
capacity to receive such calls and will attempt to resolve issues to a caller's sat1sfact1on before escalating a
complaint or question to the client CyberScouttracks reported issues and communicates them to the client
in a weekly summary report

Proactive Fraud Assistance -- For sensItIve breaches focused on customer retention, reputation management, or
escalation handling, CyberScout provides unlimited access to a fraud specialist who will work with not1ficat1on
recIp1ents on a one-on-one basis, answering any questions or concerns that they may have Includes

• Initial credrt file activity reviewwith TransUnion (Unrted States only)

• Fraud spec1allst-ass1sted placement of fraud alert, protective reg1strat1on, or geographical equivalent, in
situations where rt rs warranted

• After placement ofa Fraud Alert, a credit report from each ofthe three (3) credit bureaus is made available
to the notification recipient (United States only)

• Assistance with reading and interpreting credrt reports for any possible fraud indicators

• Removal from credit bureau marketing lists while Fraud Alert 1s active (United States only)

• Answering any questions ind1v1duals may have about fraud

• Provide ind1v1duals with the ability to receive electronic education and alerts through email (Note that
these emails may not be specific to the recipient's jurisdiction/location )

Identity Theft and Fraud Resolution Services -- Resolution services for Notification Recipients who fall victim to an
1dent1ty theft as a result of a breach activity Includes, but is not limited to

• Unl1m1ted access to a personal fraud specialistvia a custom toll-free number

• Creation of Fraud V1ct1m affidavit or geographical equivalent, where applicable

• Preparation of all documents needed for credit grantor not1ficat1on, and fraud information removal
purposes

• All phone calls needed for credit grantor not1ficat1on, and fraud information removal purposes

• Not1ficat1on to any relevant government and private agencies
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• Assistance with filmg a law enforcement report

• Comprehensive case file creation for insurance and law enforcement

• Assistance with enrollment m applicable Identity Theft Passport Programs in states where rt Is available and
In situations where rt ts warranted (United States only)

• Assistance with placement of credit file freezes in states where rt ts available and in situations where rt Is
warranted (United States only)

• Customer serice support for individuals when enrolling in optional monitoring products, 1f applicable

• Assistance wrth revew of credit reports for possible fraudulent activity

• Unlimited access to educational fraud information and threat alerts (Note that these emails may not be
specific to the recipient's jursdiction/location )

• A full year of service, including follow-up calls

Call Hand Img, Proactive Fraud Assistance, and IDTheft/Fraud Resolution Serces, if provided under this SOW, shall
be provided for ninety (90) days (the "Call-Handling Period") For avoidance of doubt, even 1f Exh1b1t B specifies a
longer service period for this SOW, the Call-Handling Period shall remain ninety days unless Exhubrt B specifically
refers to extending the Call-Handling Period

Remediation Product Options

United States
Single-Bureau Credit Report (1BCR)
Single-Bureau CredrtMonitoring (1BCM)
Triple-Bureau Credit Report (3BCR)
Triple-Bureau Credit Monitoring (3BCM)
Payday Monitoring (Payday)
Sex Offender Monitoring (Sex Offender)
Court Records Monitoring (Court Records)
Public Records Monitoring (Public Records)
Cyber Internet Surveillance (Dark Web/Cyber)
Identity Theft Expenses Insurance ($1,000,000) - see Summary Description of Benefits for details, cannot be
provided as a stand-alone product

* All cred1t/1dent1ty monitoring products are delivered electronically over the Internet Identity Theft Expenses
Insurance will be underwritten by certain underwriters at Lloyd's and the entitlements, lim1tat1ons and restrictions
will be as set forth mn the insurance policy and its endorsements, which are summarized m the Summary Description
of Benefits The aggregate hm1t of insurance may be described m currencies other than United States Dollars for
commun1cat1on purposes but such communications will make clear that the total amount that can be claimed will
not exceed $1,000,000 USD

Consulting Services
Optional forensic consulting services are available under a separate statement ofwork at an hourly rate
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EXHIBIT B TO STATEMENT OF WORK

The applicable Services and fees for this SOW are indicated in Table 1 {marked with IZ]) If a Population Based Fee
1s 1nd1cated for any Services, refer to Table 2 for details

The service perod is ninety days However, ifthe Services mnclude a Remediation Product Option, the service period
shall continue until 12 months after the last Product enrollment that occurs during the 90 day enrollment window
described in Section 6 of this SOW

TABLE 1

Check If Fees
Included Service

Notification - Mail

~ • Includes 2 pages, front and back $0 82 / letter• Includes up to 4 different letter
versions

~ Add1t1onal letter versions beyond 4 $200/ version

~ Address Append (rf needed) $0 20 /per person

5 Data Cleansing and Manipulation $150/ hour

90 Day Call Handling
~ • FAQ $0 20 /per person

• Toll-Free Number
Adults

• TransUmon Credit
Morntonng, Report and Score

• Identity Protection Services
• Identity Resolution Services Redemption Rate

• $1,000,000 Identity Theft $4 00 I enrollment, 3 5% minimum

~ Insurance
*All options above include up to 5% □

Minors/Deceased of the population needed two-years
• Dark Web Monitoring of service at no add1t1onal charge
• Identity Protection Services
• Identity Resolution Services
• $1,000,000 IdentityTheft

Insurance

EXHIBIT C TO STATEMENT OF WORK

Electronic Payments to CyberScout, LLC
*** Please send ACH payment remittance to. cl1entaccounting@c::tberscout com

ForWire Transfers: For ACH delivery:
To be provided To be provided
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Executed and delivered by the parties' authorized representatives on the last date indicated below

Lewis Brisbois Bisgaard & Smith LLP

Signature ofAuthorized Representative

Print Name ofSigner

Prmt Title of Signer

Date Signed

City of Franklin

Signature ofAuthorized Officer

Print Name of Signer

Print Title of Signer

Date Signed

Sontiq, Inc

Signature ofAuthorized Representative

Print Name ofSigner

Print Title ofSigner

Date Signed
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Lu
ranstmmion

Total Population Years of Service Letter/Email Minors or Non US Citizens
Variations Deceased

13,666 1 IZl 4 or less D 5+ 3 No DJ Yes ] No □ Yes

Service Unit Rate Total
ii!r7/77

Notification - Print / Mail
• Includes up to 2 sheets printed front and back

in black and white
$.82 / letter $11,206.12

• Includes NCOA processing
• Includes return mail processing
• Includes up to 4 different letter versions

Address Append $.20 / record
90 day Call Center Services (US and Canada Only)

- FAQ Support $.20/ person $ 2,733.2
- Toll-Free Number

CrG.!- -[[q'LIU·Cu[]J

II ILIC.IE.IEZZI%LEI.2.23
2 CLE.EI3

... f"_ -- - ... -- ...... -
:»fl 7,3.7771.7Tl78275717713.3.11.7IC7IC!ZAIEITTIME.TETI.TT17TEE1TT.TENET17A

Adults
TransUnion Credit Monitoring, Report and Score
Identity Protection Services Fixed Rate

Identity Resolution Services
$.25 / one year code Opt 1:$3,416.5

$1,000,000 Identity Theft Insurance Redemption Rate
$4.00/ enrollment; Opt 2:$1,912

Minors/Deceased 3.5% minimum

Dark Web Monitoring
Identity Protection Services *All options above include up to 5% of

Identity Resolution Services
the population needed two-years of

service at no additional charge
$1,000,000 Identity Theft Insurance

Total:
Opt 1.$ 17,355.82
Opt 2:$15,851.32

This proposal does not include Data Manipulation services. If we need to clean up the data set or create
merge fields from a data mining result, we will need to charge an additional fee for this support.



<<City of Franklin>>
c/o Cyberscout
<Return Address>
<City>, <State> <Zip>

<FIrstName> <LastName>
<Address1 >
<Address2>
<City> <State> <PostalCode+4>

May <<x>>, 2025

Via First-Class Mail

Notice ofData <<Custom Field l>>

Dear <<FirstName>> <<LastName>>,

We are wntmg to inform you of an mcident that may have exposed your personal information
Please read this letter carefully as it contams details about the mcident and resources you can utihze to
protect your informahon, including instructions for enrolling in complimentary credit monitoring and
identity theft protection services.

What Happened:

We became alerted to a data incident on or about August 15, 2024 An unauthorized third party
attempted to infiltrate our network Upon discovering the incident, we moved promptly to secure the
network environment and launched an investigation to determine the scope and extent of any potential
unauthorized access ofour systems with the assistance ofexternal forensic experts At that time, we were
not aware that personal data had been impacted

The investigation, which concluded on May 19, 2025, determined that certam files may have been
acquired without authorization We then undertook a comprehensive review ofthe data potentially impacted
in this incident to determine whetherpersonal information may have been involved After a thorough review
ofthe impacted data, it was determined that some ofyour personal information was present mn the impacted
data set We then took steps to notify you ofthe incident as quickly as possible.

What Information Was Involved

We found no evidence that your mformation has been misused. However, the information
potentially mvolved may mclude your <<data elements inserted by notification vendor>>.

-------------- - -- -- ---

What We Are Doing.

Data security is one ofour highest priorities, and we are committed to doing everythmg we can to
protect the privacy and security of the personal information in our care. Upon detecting this incident, we
moved qmckly to initiate a response, which included conducting an investigation with the assistance of IT
specialists and confirming the security of our network environment. We have notified the FBI and are
assisting with the investigation. We triaged and restored affected systems and have taken steps to bolster
our network secunty We are continually reviewmg and revismg techmcal safeguards and enhancements to
prevent a similar mcident



Add1t1onally, although we have no evidence that your information has been misused in any
manner, we are providmg you with access to Single Bureau Credit Monutormg/Single Bureau Credit
Report/Smgle Bureau Credit Score services at no charge. These services provide you with alerts for
<<Service Length>> from the date of enrollment when changes occur to your credit file. This notification
1s sent to you the same day that the change or update takes place with the bureau Finally, we are prov1ding
you with proactive fraud assistance to help with any questions that you mght have or m event that you
become a victim of fraud These services wall be provided by Cyberscout, a TransUn1on company
specializing mn fraud assistance and remediation services

What You Can Do.

To enroll m Credit Monitoring services at no charge, please log on to
https://bfs.cyberscout.com/activate and follow the instructions provided. When prompted please provide
the following umque code to receive services: <<UniqueCode>>.

In order for you to receive the momtoring services described above, you must enroll within 90 days
from the date of this letter. The enrollment requires an internet connection and e-mail account and may not
be available to mmors under the age of 18 years of age. Please note that when signing up for monitoring
services, you may be asked to verfy personal information for your own protect1on to confirm your identity.

For More Information

We encourage you to take full advantage of this service offering. Enclosed you will find additional
materials regarding the resources available to you, and the steps youcan take to further protect your personal
information

Representatives are aware of the incident and can answer questions or concerns you may have
regarding protection of your personal information. Please call 1-800-405-6108, Monday through Fnday,
8:00 a m. to 8 00 pm ET, excluding holidays, for assistance or for any additional questions you may have.

We value the security of the personal data that we maintain, and understand the frustration, concern,
and inconvenience that this incident may have caused

Sincerely,

<<Signor>>
<<Title>>
City of Franklin



Additional Information

Credit Reports You may obtain a copy of your credit report, free of charge, whether or not you suspect
any unauthonzed act1v1ty on your account You may obtain a free copy of your credit report from each of
the three nationwide credit reporting agencies To order your free credit report, please vs1t
www annualcredutreport com, or call toll-free at 1-877-322-8228 You can also order your annual free credit report
by ma1lmg a completed Annual Credit Report Request Form (available at
https //www consumer ftc gov/art1cles/0155-free-cred1t-reports) to Annual Credit Report Request Service, P 0
Box I 05281, Atlanta, GA, 30348-5281

Security Freeze: You also have the nght to place a secunty freeze on your credit report A secunty freeze 1s mtended
to prevent credit, loans, and services from bemg approved mn your name without your consent To place a secunty
freeze on your credit report, you need to make a request to each consumer reportmg agency You may make that
request by certified mail, overnight mail, regular stamped mail, or by following the mstruct1ons found at the websites
hsted below. The followmg mformat1on must be mcluded when requestmg a security freeze (note that 1f you are
requestmg a credit report for your spouse or ammor under the age of I 6, this mformatlon must be provided for him/her
as well) (1) full name, with middle imhal and any suffixes, (2) Social Security number,
(3) date ofbirth, (4) current address and any previous addresses for the past five years, and (5) any applicable mc1dent
report or complamnt wth a law enforcement agency or the Registry ofMotor Vehicles

The request must also mclude a copy ofa government-issued 1dent1ficat10n card and a copy of a recent ut1hty bill or
bank or insurance statement It 1s essential that each copy be legible, dsplay your name and current mauling address,
and the date of issue As of September 21, 2018, 1t 1s free to place, hft, or remove a secunty freeze You may also
place a secunty freeze for children under the age of 16 You may obtain a free security freeze by contactmg any one
or more of the following national consumer reporting agencies

Equifax Security Freeze Experian Security Freeze TransUnion Security Freeze
P0. Box 105788 PO Box9554 PO Box 160
Atlanta, GA 30348 Allen, TX 75013 Woodlyn, PA 19094
1-888-298-0045 1-888-397-3742 1-800-916-8800
https //www equ1fax com/personal/credit www expenan com/freeze/center html wwwtransumon com/credit
report-services/credit-freeze/ freeze

Fraud Alerts: You can place fraud alerts with the three credit bureaus by phone and onlme with
• Equifax (https l/assets equfax com/assets/personal/Fraud Alert Reguest Form pdf),
• TransUm1on (https //www transun1on com/fraud-alerts), or
• Expenan (https //www expenan.com/fraud/center html)

A fraud alert tells creditors to follow certam procedures, mcludmg contactmg you, before they open any new accounts
or change your ex1stmng accounts For that reason, placmg a fraud alert can protect you, but also may delay you when
you seek to obtam credit As ofSeptember 21, 2018, 1mutual fraud alerts last for one year Victums of 1dent1ty theft can
also get an extended fraud alert for seven years The phone numbers for all three credit bureaus are hsted above

Monitoring: You should always remamn vglant and monitor your accounts for suspctous or unusual actrvty

File Police Report You have the nght to file or obtam a polce report if you experience identity fraud Please note
that mn order to file a crime report or mc1dent report with law enforcement for identity theft, you will likely need to
provide proof that you have been a vctm A polce report 1s often required to dispute fraudulent 1tems You can
generally report suspected mc1dents of identity theft to local law enforcement or to the Attorney General

FTC and Attorneys General: You can further educate yourselfregardmg identity theft, fraud alerts, security freezes,
and the steps you can take to protect yourself, by contactmg the consumer reporting agencies, the Federal Trade
Comrmss1on, or your state Attorney General The Federal Trade Comrmssion can be reached at 600 Pennsylvama
Avenue NW, Washmgton, DC 20580, www 1dentutytheft gov, 1-877-ID-THEFT (1-877-438-4338), TTY 1-866-653
4261 The Federal Trade Commiss10n also encourages those who discover that therr mformat10n has been misused to file



a complaint with them You can obtam further mformatlon on how to file such a complaint by way of the contact
information listed above You have the nght to file a polce report 1fyou ever expenence 1dent1ty theft or fraud Please
note that in order to file a report wth law enforcement for 1dentity theft, you wll lkely need to provide some proofthat
you have been a vctmm Instances ofknown or suspected 1dentuty theft should also be reported to law enforcement This
notice has not been delayed by law enforcement.

For Arizona residents, the Attorney General may be contacted at the Consumer Protect10n & Advocacy Section,
2005 North Central Avenue, Phoemx, AZ 85004, 1-602-542-5025

For Colorado residents, the Attorney General may be contacted through Consumer Protection 1300 Broadway, 9th
Floor, Denver, CO 80203 1-720-508-6000, www coag gov

For District of Columbia residents, the Dstnct ofColumbia Attorney General may be contacted at 400 6 Street,
NW, Washington, DC 20001, 202-727-3400, and oag de gov

For Illinois residents, the Attorney General can be contacted at l 00 West Randolph Street, Chicago, IL 60601;
1-866-999-5630; www 1llmnosattorneygeneral gov

For Iowa residents, you can report any suspected 1dent1ty theft to law enforcement or to the Attorney
General

For Massachusetts residents, 1t 1s requrred by state law that you are mformed ofyour nght to obtama police report filed
m regard to thus nc1dent Ifyou are the vctmm of1dentuty theft, you also have the rght to file a polce report and obtam a
copy of 1t.

For Maryland residents, the Maryland Attorney General can be contacted at 200 St Paul Place, 16th Floor,
Baltrrnore, MD 21202, 1-888-743-0023, and www oag state md us_

For New Mexico residents, you have nghts pursuant to the Farr Credit Reportmg Act, such as the nght to be told if
mformat10n in your credit file has been used agamst you, the nght to know what 1s mn your credit file, the right to ask
for your credit score, and the nght to dispute mcomplete or maccurate information Further, pursuant to the Farr Credit
Reportmg Act, the consumer reportmng agencies must correct or delete inaccurate, incomplete, or unvenfiable
mformatlon, consumer reportmg agencies may not report outdated negative mformatlon, access to your file 1s hm1ted,
you must give your consent for credit reports to be provided to employers, you may lmut "prescreened" offers of
credit and msurance you get based on mformatlon m your credit report, and you may seek damages from v10lators
You may have additional rights under the Fair Credit Reportmg Act not summanzed here Identity theft victims and
active dutymhtary personnel have specific add1tonal rghts pursuant to the Faur Credit Reportmg Act We encourage
you to review your rghts pursuant to the Faur Credut Reporting Act by vus1tmg
www consumerfmance gov/f/201504_cfpb_summary_your-nghts-under-fcra pdf or by wntmg Consumer Response
Center, Room 130-A, Federal Trade Commission, 600 Pennsylvama Ave NW, Washmgton, DC 20580

For New York residents, the Attorney General may be contacted at Office of the Attorney General, The Capitol,
Albany, NY 12224-0341, 1-800-771-7755, and https //ag.ny gov/

For North Carolina residents, the Attorney General can be contacted at 900 l Mail Service Center, Raleigh, NC
27699-9001, 1-877-566-7226 or 1-919-716-6400, and www ncdoy gov

For Rhode Island residents, the Rhode Island Attorney General can be reached at 150 South MamStreet, Providence,
Rhode Island 02903, www rag n gov, and 1-401-274-4400 Under Rhode Island law, you have the nght to obtam any
police report filed regarding th1s mc1dent. There are approximately [#] Rhode Island res1dents that may be mmpacted
by this event

For Vermont Residents: Ifyou do not have mternet access but would hke to learn more about how to place a secunty
freeze on your credit report, contact the Vermont Attorney General's Office at 802-656-3183 (800-649-2424 toll free
m Vermont only)



<<City of Franklin>>
c/o Cyberscout
<Return Address>
<City>, <State> <Zip>

<FIrstName> <Last/lame>
<Address1>
<Address2>
<City> <State> <PostaICode+4>

May <<x>>, 2025

Via First-Class Mail

Notice ofData <<Custom Field l>>

Dear <<FirstName>> <<LastName>>,

We are writing to inform you of an incident that may have exposed your personal mformation.
Please read this letter carefully as it contains details about the mcident and resources you can utilize to
protect your information, including mstructions for enrolling in comphmentary credit monitoring and
identity theft protection services

What Happened:

We became alerted to a data incident on or about August 15, 2024. An unauthorized third party
attempted to infiltrate our network. Upon discovering the mcident, we moved promptly to secure the
network environment and launched an mvestigation to determine the scope and extent of any potential
unauthorized access ofour systems with the assistance of external forensic experts. At that time, we were
not aware that personal data had been impacted.

The investigation, which concluded on May 19, 2025, determined that certam files may have been
acquired without authonzation. We then undertook a comprehensive review ofthe data potentially impacted
in this incident to determme whetherpersonal informat1on may have been involved. After a thorough review
ofthe impacted data, it was determined that some ofyour personal information was present in the impacted
data set. We then took steps to notify you of the mcident as qmckly as possible.

What Information Was Involved·

We found no evidence that your information has been misused However, the information
potentially involved may include your <<data elements inserted by notification vendor>>. Notably, your
Social Security number was not impacted as a result of this incident.

What We Are Doing

Data security 1s one ofour highest priorities, and we are committed to domng everything we can to
protect the pnvacy and security of the personal information in our care. Upon detecting this mcident, we
moved quickly to initiate a response, which included conducting an investigation with the assistance of IT
specialists and confirmmg the secunty of our network environment We have notified the FBI and are
assistmg with the investtgation We tnaged and restored affected systems and have taken steps to bolster



our network security We are continually rev1ewmg and rev1smg techmcal safeguards and enhancements to
prevent a smmlar mnc1dent

Add1t10nally, although we have no evidence that your information has been misused in any
manner, we are prov1dmg you with access to Single Bureau Credit Monitormg/Single Bureau Credit
Report/Single Bureau Credit Score services at no charge. These services provide you wIth alerts for
<<Service Length>> from the date ofenrollment when changes occur to your credit file This notificat10n
is sent to you the same day that the change or update takes place with the bureau. Fmally, we are providmg
you with proactive fraud assistance to help with any questions that you might have or in event that you
become a victim of fraud These services will be provided by Cyberscout, a TransUnion company
spec1al1zing in fraud assistance and remed1at1on services

What You Can Do·

To enroll in Credit Monitonng services at no charge, please log on to
https://bfs cyberscout.com/activate and follow the mstructions provided. When prompted please provide
the following unique code to receive services. <<UniqueCode>>.

In order foryou to receive the momtoring services described above, youmust enroll within 90 days
from the date ofthis letter. The enrollment requires an mtemet connection and e-mail account and may not
be available to minors under the age of 18 years ofage Please note that when signmg up for monitoring
services, youmay be asked to verify personal mformatton foryour ownprotection to confirm your identity.

ForMore Information.

We encourage you to take full advantage ofthis service offering. Enclosed you will find additional
materials regarding the resources available to you, and the steps you can take to furtherprotect yourpersonal
information.

Representatives are aware of the incident and can answer questions or concerns you may have
regarding protection ofyour personal mformation Please call 1-800-405-6108, Monday through Friday,
8:00 a.m. to 8.00 p.m ET, excludmg hohdays, for assistance or for any additional questions you may have

We value the security ofthe personal data that we mamtam, and understand the frustration, concern,
and inconvenience that thus mnc1dent may have caused

Sincerely,

<<Signor>>
<<Title>>
City ofFranklm



Additional Information

Credit Reports You may obtam a copy of your credit report, free of charge, whether or not you suspect
any unauthonzed act1v1ty on your account You may obtam a free copy of your credit report from each of
the three nat1onwde credit reporting agencies To order your free credit report, please vasrt
www annualcredutreport com, or call toll-free at 1-877-322-8228 You can also order your annual free credit report
by mailmg a completed Annual Credit Report Request Form (available at
https //www.consumer ftc gov/articles/0155-free-credit-reports) to Annual Credit Report Request Service, P 0
Box 105281, Atlanta, GA, 30348-5281

Security Freeze: You also have the right to place a security freeze on your credit report A secunty freeze is mtended
to prevent credit, loans, and services from bemg approved mn your name without your consent To place a security
freeze on your credit report, you need to make a request to each consumer reportmg agency You may make that
request by certified mall, overnight mail, regular stamped mall, or by followmg the mstruct1ons found at the websites
listed below The followmg mformation must be mcluded when requestmg a security freeze (note that 1f you are
requestmg a credit report for your spouse or ammor under the age of 16, this mformatlon must be provided for hum/her
as well) (1) full name, with muddle mutual and any suffixes, (2) Soc1al Security number;
(3) date ofbrth, (4) current address and any previous addresses for the past five years, and (5) any applicable mc1dent
report or complaint with a law enforcement agency or the Registry ofMotor Vehicles

The request must also mclude a copy ofa government-issued identification card and a copy ofa recent utthty bill or
bank or insurance statement. It is essential that each copy be legible, d1splay your name and current mauling address,
and the date of issue As of September 21, 2018, it 1s free to place, hft, or remove a security freeze You may also
place a secunty freeze for children under the age of 16. You may obtam a free security freeze by contacting any one
or more of the followmg nat10nal consumer reportmg agencies

Equifax Security Freeze Experian Security Freeze TransUnion Security Freeze
PO Box 105788 PO Box9554 P.O. Box 160
Atlanta, GA 30348 Allen, TX 75013 Woodlyn, PA 19094
1-888-298-0045 1-888-397-3742 1-800-916-8800
https //www equufax com/personal/credit www expenan com/freeze/center html www transumon com/credit-
report-services/credit-freeze/ freeze

Fraud Alerts: You can place fraud alerts with the three credit bureaus by phone and onhne with
• Equufax (https //assets equ1fax com/assets/personal/Fraud Alert Request Form pdf),
• TransUn1on (https //www transum1on com/fraud-alerts), or
• Experian (https //www expenan com/fraud/center html)

A fraud alert tells creditors to follow certam procedures, mcluding contactmg you, before they open any new accounts
or change your ex1stmg accounts For that reason, placing a fraud alert can protect you, but also may delay you when
you seek to obtain credit As ofSeptember 21, 2018, 1mtial fraud alerts last for one year Victims of1dent1ty theft can
also get an extended fraud alert for seven years The phone numbers for all three credit bureaus are hsted above

Monitoring: You should always remam vglant and monitor your accounts for suspicious or unusual activity

File Police Report You have the nght to file or obtam a pohce report 1f you experience identity fraud Please note
that m order to file a cnme report or mcident report with law enforcement for identity theft, you wll hkely need to
provide proof that you have been a vctmm A polce report 1s often required to dispute fraudulent 1tems You can
generally report suspected mc1dents of identity theft to local law enforcement or to the Attorney General

FTC and Attorneys General: You can further educate yourselfregarding 1dent1ty theft, fraud alerts, secunty freezes,
and the steps you can take to protect yourself, by contactmg the consumer reportmg agencies, the Federal Trade
Comm1ss10n, or your state Attorney General The Federal Trade Commission can be reached at 600 Pennsylvama
Avenue NW, Washmgton, DC 20580, www1dent1tytheft.gov, 1-877-ID-THEFT (1-877-438-4338), TTY 1-866-653
4261 The Federal Trade Comm1ss1on also encourages those who dscover that theirformation has been misused to file



a complamt with them You can obtamn further mnformaton on how to file such a complamt by way of the contact
mformat10n listed above You have the nght to file a police report 1fyou ever expenence 1dent1ty theft or fraud. Please
note that mn order to file a report wth law enforcement for 1dentaty theft, you wll likely need to provide some proof that
you have been a v1ctun Instances ofknown or suspected 1dent1ty theft should also be reported to law enforcement This
notice has not been delayed by law enforcement

For Arizona residents, the Attorney General may be contacted at the Consumer Protect1on & Advocacy Sect1on,
2005 North Central Avenue, Phoemx, AZ 85004, 1-602-542-5025

For Colorado residents, the Attorney General may be contacted through Consumer Protection 1300 Broadway, 9th
Floor, Denver, CO 80203 1-720-508-6000, www coag gov

For District ofColumbia residents, the D1str1ct ofColumbia Attorney General may be contacted at 400 6 Street,
NW, Washmgton, DC 20001, 202-727-3400, and oag de gov

For Illinois residents, the Attorney General can be contacted at I 00 West Randolph Street, Chicago, IL 6060 I;
1-866-999-5630; www 1llmno1sattorneygeneral gov

For Iowa residents, you can report any suspected 1dentrty theft to law enforcement or to the Attorney
General

For Massachusetts residents, 1t 1s reqmred by state law that you are mformed ofyour nght to obtain a pohce report filed
mn regard to this mc1dent. Ifyou are the victim ofidentity theft, you also have the nght to file a police report and obtamn a
copy of rt.

For Maryland residents, the Maryland Attorney General can be contacted at 200 St Paul Place, 16th Floor,
Baltimore, MD 21202, 1-888-743-0023, and www oag state md us_

For New Mexico residents, you have nghts pursuant to the Farr Credit Reportmg Act, such as the nght to be told 1f
mformatton in your credit file has been used agamst you, the nght to know what 1s m your credit file, the nght to ask
for your credit score, and the nght to dispute mcomplete or maccurate mformatlon Further, pursuant to the Fair Credit
Reporting Act, the consumer reportmg agencies must correct or delete maccurate, mcomplete, or unvenfiable
information, consumer reportmg agencies may not report outdated negative mformatton, access to your file 1s limited;
you must give your consent for credrt reports to be provided to employers; you may lumut "prescreened" offers of
credit and msurance you get based on mformat10n m your credit report, and you may seek damages from v1olators
You may have add1t10nal nghts under the Farr Credit Reportmng Act not summanzed here. Identity theft v1ctuns and
active dutymilitary personnel have specific add1tonal rghts pursuant to the Faur Credit Reporting Act We encourage
you to review your nghts pursuant to the Farr Credit Reporting Act by vis1tmng
www consumerfinance gov/f/201504_cfpb_summary_your-nghts-under-fcra pdf or by wrrtmng Consumer Response
Center, Room 130-A, Federal Trade Comm1ss1on, 600 Pennsylvama Ave N W, Washngton, D C 20580

For New York residents, the Attorney General may be contacted at Office of the Attorney General, The Capitol,
Albany, NY 12224-0341, 1-800-771-7755, and https //ag.ny gov/

For North Carolina residents, the Attorney General can be contacted at 9001 Mail Service Center, Raleigh, NC
27699-9001, 1-877-566-7226 or 1-919-716-6400, and www ncdoy gov

For Rhode Island residents, the Rhode Island Attorney General can be reached at 150 South MamStreet, Providence,
Rhode Island 02903, www nag n gov, and 1-401-274-4400 Under Rhode Island law, you have the nght to obtam any
pol1ce report filed regardmg thus mc1dent There are approximately [#] Rhode Island res1dents that may be mmpacted
by thus event

For Vermont Residents: If you do not have mtemet access but would hke to learnmore about how to place a security
freeze on your credit report, contact the Vermont Attorney General's Office at 802-656-3183 (800-649-2424 toil free
mn Vermont only)
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City of Franklin
Frequently Asked Questions

1. Whathappened?

On or about August 15, 2024, the City of Franklin ("Franklin") became alerted to a cybersecurity
incident. An unauthorized third party attempted to infiltrate Franklin's network. Upon detecting
the incident, Franklin moved quickly to secure the network and launched an investigation to
determine the scope and extent of any potential unauthorized access of our systems. The
investigation was conducted with the help of independent IT and forensic investigators.

2. When did the City of Franklin ("Franklin") learn of this incident?

Franklin became alerted to the incident on or about August 15, 2024. However, the investigation
that identified the personal infonnation that was impacted recently concluded on May 19, 2025.

3. I received a letter in the mail. Is this fraudulent, a scam, or a real incident?

Federal and state laws require that we notify you by mail. We can assure you that this incident did
occur and thus we are offering the support identified within the notification letter. We would
encourage you to take advantage of the identity monitoring services provided and call us at the
number noted within the letter if you have further questions or concerns.

[Note for the call center: if the caller persists in questioning the validity of the letter, please take
down their name and phone number, and add to the escalation tracker].

4. Why didn't you just call me?

State and Federal laws require written notification. Also, we wanted to be sure you knew this was
a legitimate notice and that the affected people received the notice.

5. Why didn't you contact me before?/ Why did it take this long to notify me?

Upon detecting the incident, Franklin moved quickly to secure its network and launched an
investigation to determine the scope and extent of any potential unauthorized access of our systems
with the assistance of external forensic experts. The investigation that identified the personal
information that was impacted recently concluded on May 19, 2025.

Franklin then worked quickly to provide notification to potentially impacted individuals. It took
time for Franklin to conduct the investigation into the scope of impact, prepare notification letters,
perform a NCOA search to secure updated addresses for each individual, and engage a vendor to
send notification letters to potentially impacted individuals.

6. What kind of data was compromised?

Although we have no evidence that your information has been specifically misused, it is possible
that certain sensitive information could have been exposed to the unauthorized party. Please
reference your letter for the types of information potentially at risk.
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7. Has my information been misused?

Franklin has not received any reports of related identity theft since the date the incident was
discovered (August 15, 2024, to present).

8. Does Franklin know who is responsible for this?

No, the identity of the party responsible for this incident is still being investigated.

9. How many people were affected by the data breach?

We do not have this information, but every individual potentially compromised has received a
similar letter.

10. Is my spouse/family member/friend affected? He/she/they is/was/were a
<<resident/employee/other>> of Franklin as well.

Each impacted person will, or should have received a letter from Franklin. Unless he/she/they has
received a letter, he/she/they is not affected by this incident.

11. What is Franklin doing to make sure this does not ever happen again?

The security and privacy of personal data remains one of Franklin's highest priorities. In response
to this incident, Franklin has taken steps to prevent a similar incident from occurring in the future
by implementing additional safeguards and enhanced security measures.

12. Who is Transunion? I thought my information was held by Franklin.

Transunion has been hired by Franklin to provide you with services following the incident.

13. Who is <<Cyberscout>>?

You have dialed the toll-free assistance line set up by Franklin to provide individuals with
additional information about the incident. We are not part of Franklin and do not have access to
your personal information. We have been engaged by Franklin to provide you with basic
information regarding the event and access to resources to assist you with enrolling in identity
protection services and preventing identity theft and fraud. If you would like to speak directly with
Franklin, please provide your name and contact information and someone with Franklin will
contact you.

14. What can I do to protect against identity theft or fraud?

There are a variety of steps you can take, many ofwhich were detailed in the letter you received.
These include placing a fraud alert with the credit bureaus, reviewing your financial statements,
and signing up for credit monitoring.
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15. I am not satisfied that you are doing enough to protect me - what else can you do
to help? I will be contacting my attorney or filing a lawsuit.

I understand your concerns. Please allow me to take your name and number and I will have
Franklin management give you a call back directly soon to discuss this with you further.

Note to CSR: Escalate call in database. Be sure you capture a telephone number so a return call
can be made.

16. Should I check my credit report?

You should monitor your credit report regardless of whether your information has been exposed
or you think you may be a victim of identity theft or fraud. Every U.S. consumer over the age of
eighteen can receive one free credit report every twelve months by contacting one of the three
national credit bureaus or through the Annual Credit Report Service by visiting
www.annualcreditreport.com or calling toll-free, 1-877-322-8228.

17. I think I may be a victim of identity theft. What should I do?

In the unlikely event that your information is misused, a CyberScout personal advocate will work
with you from the first call you make to report the problem until the crisis is resolved. CyberScout
will notify the appropriate agencies, businesses, and institutions, and will make a comprehensive
case file.

18. I want to speakwith someone at Franklin / I am with law enforcement / I am
with the media.

Please give us your name and contact information and someone will contact you soon.



APPROVAL

REPORTS &
RECOMMENDATIONS

Background:

REQUEST FOR

COUNCIL ACTION

Authorize a Professional Services Agreement
Between the City of Franklin and Secure Compliance

Solutions, LLC (SCS) to Provide External and
Internal Penetration Testing and Reporting

Services-Funded by Account Number 01-0144-5299

MEETING DATE

6/17/2025

ITEM NUMBER

As outlined within the business case for the IT operational outlay budget for 2025, after new computer, domain
migration, and synchronization to the Microsoft 365 cloud, it is considered best security practice to perform a full
external penetration test by a third-party provider. It is recognized within the security industry that changing
security providers every 2-3 years is considered a best practice, as more insights are gathered by having different
engineers view the network using different technologies and analysis techniques. The penetration test will
simulate an aggressive attack on the outer perimeter defenses, and will confirm firewalls have been configured
and hardened correctly to thwart the attack. The benefit of a manual conversion is each firewall and NAT rule is
closely examined and evaluated in granting least access as possible for the communication stream. Human error
can occur; therefore, it is prudent to have a full penetration test performed post major any security or infrastructure
upgrade of the equipment to determine if any vulnerabilities or misconfigurations exist.

Recommendation:

The City of Franklin will be switching to SCS for security analysis services, who had submitted a competing bid
for the domain migration and Office 365 projects and was evaluated by the Technology Commission. This
proposal addressed several key issues:

• External penetration testing will be performed for all externally assigned IP addresses and NAT resources.
This is in alignment with the City of Franklin Strategic Technology Plan, where external penetration
testing is to be performed on a bi-annual basis.

• The SCS proposal will also perform a limited sampling internal penetration test as well, based upon system
available and user schedules. All servers will undergo a full penetration test, while workstations/laptops
will be analyzed when they are actively powered on. The goal is to determine the possibility of both
vertical and horizontal network access movement of a potentially compromised computer. Network
routing has been significantly modified, so it is prudent to determine exactly how malware can spread on
the network.

• All testing will be non-intrusive. Denial of service attacks will be limited in order to prevent bringing
down critical operational services during the testing.

• Penetration testing will utilize both automated and manual attack procedures.
• All reporting will follow the MITRE framework. Reports will indicate the probability that the

vulnerability will be exposed/implemented, and the criticality of operations if the system were to be lost
due to being compromised. Both factors will create a criticality score, which will be used to determine
what vulnerabilities should be immediately addressed.

• Testing will be performed in two phases. The first phase will outline any critical or high priority
vulnerabilities, and indicate IT corrective actions to eliminate the security issue. A second round of testing
will be performed to ascertain if the remediations actually did eliminate the vulnerability.



• All outstanding vulnerabilities will be added to the IT Risk/Watch matrix and tracked by the Technology
Commission until the issues are fully addressed.

Fiscal Impact:

SCS has submitted a flat rate proposal of $26,000 that covers all server, laptops, and workstations on the network.
This is significantly different from previous vendor proposals (a.k.a. Forsite) that had a limit of 500 nodes on the
internal network that would be scanned. The vendor is including automated vulnerability management services
with the project proposal, where annual and monthly vulnerability reports will be generated and deficiencies
discussed. The services will be in addition to the free Rapid 7 vulnerability management tools. Both vulnerability
management and perimeter penetration testing are required elements within the FBl/DOJ CJIS 5.9.5 security
requirements.

Budgetary Impact:

Sections and controls RA-3 and RA-5 for the DOJ/FBI CJIS 5.9.5 security framework require annual penetration
tests and monthly vulnerability assessments be performed as part of organizational risk management. In previous
budgets, penetration testing was performed every two years on a bi-annual basis. Changes in auditing
requirements stipulate that future budgets must include the cost of annual penetration testing and ongoing
vulnerability management scanning and assessment. Both elements are included within the risk assessment
scorecard/matrix, which is given a score and priority in alignment to the MITRE framework. For future budgets,
funding should be established at a base level of $26,000 with expected minimal increase of 5% annually.

Total Project Budget: $26,500

Total Services: $26,000

COUNCIL ACTION REQUESTED

Motion to authorize a Professional Services Agreement between the City of Franklin and Secure Compliance
Solutions, LLC for External and Internal Penetration Testing and Reporting Services, not to exceed the total
project cost of $26,000, funded by Account Number 01-0144-5299, with the City Attorney and Director of IT
authorized to make minor technical modifications to the service agreement.

IT-JM



AGREEMENT

This AGREEMENT, is made and entered into this 10th day of June 2025, between the City
of Franklin, 9229 West Loomis Road, Franklin, Wisconsin 53132 (hereinafter "CLIENT) and
Secure Compliance Solutions LLC, (hereinafter "CONTRACTOR"), whose principal place of
business is 4415 Harrison Street, Suite 406, Hillside, IL 60162.

WITNESSETH

WHEREAS, the CONTRACTOR is duly qualified and experienced as a municipal services
contractor and has offered services for the purposes specified in this AGREEMENT; and

WHEREAS, in the judgment of CLIENT, it is necessary and advisable to obtain the services
of the CONTRACTOR to provide cybersecurity testing;

NOW, THEREFORE, in consideration of these premises and the following mutual
covenants, terms, and conditions, CLIENT and CONTRACTOR agree as follows:

I. BASIC SERVICES AND AGREEMENT ADMINISTRATION

A. CONTRACTOR shall provide services to CLIENT for managed autonomous
testing and annual manual penetration testing, as described in CONTRACTOR's
proposal to CLIENT dated June 12, 2025, annexed hereto and incorporated herein
as Attachment A.

B. CONTRACTOR shall serve as CLIENT's professional representative in matters
to which this AGREEMENT applies. CONTRACTOR may employ the services
of outside consultants and subcontractors when deemed necessary by
CONTRACTOR to complete work under this AGREEMENT following approval
by CLIENT.

C. CONTRACTOR is an independent contractor and all persons furnishing services
hereunder are employees of, or independent subcontractors to, CONTRACTOR
and not of CLIENT. All obligations under the Federal Insurance Contribution Act
(FICA), the Federal Unemployment Tax Act (FUTA), and income tax
withholding are the responsibility of CONTRACTOR as employer. CLIENT
understands that express AGREEMENTS may exist between CONTRACTOR
and its employees regarding extra work, competition, and nondisclosure.

D. During the term of this AGREEMENT and throughout the period of performance
of any resultant AGREEMENT, including extensions, modifications, or additions
thereto, and for a period of one (1) year from the conclusion of such activity, the
parties hereto agree that neither shall solicit for employment any technical or
professional employees of the other without the prior written approval of the
other party.

II. FEES AND PAYMENTS



CLIENT agrees to pay CONTRACTOR, for and in consideration of the performance of Basic
Services further described in Attachment A, with a not-to-exceed budget of $26,000, subject to the
terms detailed below:

A. CONTRACTOR may bill CLIENT and be paid for all work satisfactorily
completed hereunder on a monthly basis. CLIENT agrees to pay
CONTRACTOR's invoice within 30 days of invoice date for all approved work.

B. Total price will not exceed budget of $26,000. For services rendered, monthly
invoices will include a report that clearly states the hours and type of work
completed and the fee earned during the month being invoiced.

C. In consideration of the faithful performance of this AGREEMENT, the
CONTRACTOR will not exceed the fee for Basic Services and expenses without
written authorization from CLIENT to perform work over and above that
described in the original AGREEMENT.

D. Should CLIENT find deficiencies in work performed or reported, it will notify
CONTRACTOR in writing within thirty (30) days of receipt of invoice and
related report and the CONTRACTOR will remedy the deficiencies within thirty
(30) days of receiving CLIENT's review. This subsection shall not be construed
to be a limitation of any rights or remedies otherwise available to CLIENT.

III. MODIFICATION AND ADDITIONAL SERVICES

A. CLIENT may, in writing, request changes in the Basic Services required to be
performed by CONTRACTOR and require a specification of incremental or
decremental costs prior to change order agreement under this AGREEMENT.
Upon acceptance of the request of such changes, CONTRACTOR shall submit a
"Change Order Request Form" to CLIENT for authorization and notice to
proceed signature and return to CONTRACTOR. Should any such actual
changes be made, an equitable adjustment will be made to compensate
CONTRACTOR or reduce the fixed price, for any incremental or decremental
labor or direct costs, respectively. Any claim by CONTRACTOR for adjustments
hereunder must be made to CLIENT in writing no later than forty-five (45) days
after receipt by CONTRACTOR of notice of such changes from CLIENT.

IV. ASSISTANCE AND CONTROL

A. Secure Compliance Solutions will coordinate the work of the CONTRACTOR,
and be solely responsible for communication within the CLIENT' s organization
as related to all issues originating under this AGREEMENT.

B. CLIENT will timely provide CONTRACTOR with all available information
concerning PROJECT as deemed necessary by CONTRACTOR.

C. CONTRACTOR will appoint, subject to the approval of CLIENT, James
Matelski, Director of IT, CONTRACTOR's Project Manager and other key
providers of the Basic Services. Substitution of other staff may occur only with
the consent of CLIENT.



V. TERMINATION

A. This AGREEMENT may be terminated by CLIENT, for its convenience, for
any or no reason, upon written notice to CONTRACTOR. This
AGREEMENT may be terminated by CONTRACTOR upon thirty (30) days
written notice. Upon such termination by CLIENT, CONTRACTOR shall be
entitled to payment of such amount as shall fairly compensate
CONTRACTOR for all work approved up to the date of termination, except
that no amount shall be payable for any losses of revenue or profit from any
source outside the scope of this AGREEMENT, including but not limited to,
other actual or potential agreements for services with other parties.

B. In the event that this AGREEMENT is terminated for any reason,
CONTRACTOR shall deliver to CLIENT all data, reports, summaries,
correspondence, and other written, printed, or tabulated material pertaining in
any way to Basic Services that CONTRACTOR may have accumulated. Such
material is to be delivered to CLIENT whether in completed form or in
process. CLIENT shall hold CONTRACTOR harmless for any work that is
incomplete due to early termination.

C. The rights and remedies of CLIENT and CONTRACTOR under this section
are not exclusive and are in addition to any other rights and remedies
provided by law or appearing in any other article of this AGREEMENT.

VI. INSURANCE

The CONTRACTOR shall, during the life of the AGREEMENT, maintain insurance coverage with
an authorized insurance carrier at least equal to the minimum limits set forth below:

A. General/Commercial Liability (Must
have General/Commercial)

$1,000,000 per each occurrence for bodily injury,
personal injury, and property damage
$2,000,000 per general aggregate,

CITY shall be named as an additional insured on a
primary, non-contributory basis.

B. Automobile Liability (Must have $1,000,000 combined single limit
auto liability)

CITY shall be named as an additional insured on a
primary, non-contributory basis.

C. Umbrella or Excess Liability $10,000,000 per occurrence for bodily injury,
Coverage for General/Commercial, personal injury, and property
Automobile Liability, and Contractor's
Pollution Liability

CITY shall be named as an additional insured on a
primary, non-contributory basis.



D. Worker's Compensation
Employers' Liability (Must
workers compensaton)

and Statutory
have

Contractor wll provde a waver of subrogaton
and/or any rghts of recovery allowed under any
workers' compensaton law

D. Professional Liability (Errors & $2,000,000 single limit
Omissions) including cyber security,
privacy, and network

Upon the execution of this AGREEMENT, CONTRACTOR shall supply CLIENT with a suitable
statement certifying said protection and defining the terms of the policy issued, which shall specify
that such protection shall not be cancelled without thirty (30) calendar days prior notice to CLIENT,
and naming CLIENT as an additional insured as required above.

VII. INDEMNIFICATION AND ALLOCATION OF RISK

A. To the fullest extent permitted by law, CONTRACTOR shall indemnify and hold
harmless CLIENT, CLIENT'S officers, directors, partners, and employees from and
against costs, losses, and damages (including but not limited to reasonable fees and
charges of engineers, architects, attorneys, and other professionals, and reasonable
court or arbitration or other dispute resolution costs) caused solely by the negligent
acts or omissions of CONTRACTOR or CONTRACTOR'S officers, directors,
partners, employees, and consultants in the performance of CONTRACTOR'S
services under this AGREEMENT.

B. Nothing contained within this AGREEMENT is intended to be a waiver or estoppel
of the contracting municipality CLIENT or its insurer to rely upon the limitations,
defenses, and immunities contained within Wisconsin law, including those contained
within Wisconsin Statutes §§ 893.80, 895.52, and 345.05. To the extent that
indemnification is available and enforceable, the municipality CLIENT or its insurer
shall not be liable in indemnity or contribution for an amount greater than the limits
of liability for municipal claims established by Wisconsin Law.

VIII. TIME FOR COMPLETION

CONTRACTOR shall commence work immediately having received a Notice to Proceed as of
August 01, 2025.

IX. DISPUTES

This AGREEMENT shall be construed under and governed by the laws of the State of Wisconsin.
The venue for any actions arising under this AGREEMENT shall be the Circuit Court for Milwaukee
County. The prevailing party shall be awarded its actual costs of any such litigation, including
reasonable attorney fees.

X. RECORDS RETENTION



CONTRACTOR shall maintain all records pertaining to this AGREEMENT during the term of this
AGREEMENT and for a period of 7 years following its completion. Such records shall be made
available by the CONTRACTOR to CLIENT for inspection and copying upon request.

XI. MISCELLANEOUS PROVISIONS

A. Professionalism. The same degree of care, skill and diligence shall be exercised in the
performance of the services as is possessed and exercised by a member of the same
profession, currently practicing, under similar circumstances, and all persons
providing such services under this AGREEMENT shall have such active
certifications, licenses and permissions as may be required by law.

B. Pursuant to Law. Notwithstanding anything to the contrary anywhere else set forth
within this AGREEMENT, all services and any and all materials and/or products
provided by CONTRACTOR under this AGREEMENT shall be in compliance with
all applicable governmental laws, statutes, decisions, codes, rules, orders, and
ordinances, be they Federal, State, County or Local.

C. Conflict of Interest. CONTRACTOR warrants that neither it nor any of its affiliates
has any financial or other personal interest that would conflict in any manner with the
performance of the services under this Agreement and that neither it nor any of its
affiliates will acquire directly or indirectly any such interest. CONTRACTOR
warrants that it will immediately notify the CLIENT if any actual or potential conflict
of interest arises or becomes known to the CONTRACTOR. Upon receipt of such
notification, a CLIENT review and written approval is required for the
CONTRACTOR to continue to perform work under this Agreement.

D. This AGREEMENT may be executed in multiple counterparts, and will have the
same legal force and effect as if the CONTRACTOR and CLIENT had executed it as
a single document. The CONTRACTOR and CLIENT agree that fully electronic
signatures and records are acceptable, under Chapter 137 of the Wisconsin Statutes.
The CONTRACTOR and CLIENT may sign in writing or by electronic signature. An
electronic signature, facsimile copy, or computer image of a signature, will be treated,
and will have the same effect as an original signature, and will have the same effect,
as an original signed copy of this document, and any amendment hereto.

E. This AGREEMENT may only be amended by written instrument signed by both
CLIENT and CONTRACTOR.



XII. CONTROLLING TERMS AND PROVISIONS

The aforesaid terms and provisions shall control over any conflicting term or prov1s1on of any
CONTRACTOR proposal, Attachment, Exhibit, and standard terms and provisions annexed hereto.

IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be executed on the day
and year first above written.

CITY OF FRANKLIN, WISCONSIN

BY _

PRINT NAME John R Nelson

TITLE Mayor

DATE _

BY _

PRINT NAME Damrelle L Brown

TITLE. Director ofFmance and Treasurer

DATE

BY _

PRINT NAME Shurley J Roberts

TITLE City Clerk

DATE

Approved as to form

Jesse A Wesolowska, City Attorney
DATE _

SECURE COMPLIANCE SOLUTIONS

BY _

PRINT NAME _

TITLE _

DATE



Appendix A

Summary

Statement of Work- Cyber Security Penetration and Vulnerability Testing and Risk Assessment

Date - June 12, 2025

Cost - $26,000 (fixed rate)



CVBERSECURITY SERVICES FOR CITY OF FRANKLIN, WISCONSIN

STATEMENT OF WORK
This Statement of Work ("SOW") is entered into and made effective as of the signature date ("Effective Date")
by and between Secure Compliance Solutions, LLC ("CS"), and City of Franklin, Wisconsmn ("Client") or
("Franklin") and is made pursuant to SCS terms and conditions located at
https://scsprotect.com/termsandcondrtions ("Agreement") and entered into as of the Effective Date.

Capitalized terms used herein but not otherwise defined herein have the meanings ascribed to such terms in
the Agreement. If the terms and/or conditions of this SOW conflict with the terms and/or conditions of the
Agreement and/or with any other statement of work, the terms and/or conditions of this SOW will control
(unless otherwise expressly provided herein or in the Agreement) solely with respect to the Services
performed under this SOW.

1. Services
a. Description of Services. SCS shall provide the following Services as described in Exhibit A attached

hereto. SCS will provide hardware and software associated with the Services as described in Exhibit
A as part of the Annual Fee.

2. Term
a. Service Term. The Services shall commence on or about September 1, 2025 at a mutually agreeable

date and shall continue for a period of (12) months in accordance with the terms and conditions
contained herein and in the Agreement. The Agreement will auto-renew with a five (5%) percent
increase in pricing unless an amendment or new contract is signed, or ninety (90) day written
notice is provided by either party for termination or SCS provides pnce changes to these terms.

3. Fees and Payment Terms
a. In consideration of the performance of the Services, Client agrees to pay SCS as follows:

i. Annual Fee of $26,000.00
ii. One-time onboarding fee will be waived.

b. Out of scope. In the event out-of-scope additional labor and/or services are performed by SCS
and/or its subcontractors, Client agrees to pay SCS at its then current hourly rate for such services.

Resource Type Hourly
Incident Response Resources $400.00
Senior Cybersecurity Professional - CISO Level $350.00
Senior Cybersecurity Engineer $300.00
Senior IT Professional - Director Level $250.00
Security Engineer $225.00
Senior IT Engineer $200.00
System Administrator - Help Desk Support $175.00
Project Manager $150.00
Senior Procurement Professional $125.00

c. Payments shall be made mn accordance with the terms and conditions of the Agreement.

Payment shall be made in U.S. dollars and will be due thirty (30) days from the date of the invoice. The Invoice
shall be delivered on or about August 1, 2025. Payments made later than the due date are subject to and may
incur accrued interest from the date due to the paid date paid up to the maximum percentage allowed by
applicable law. If payment is late, SCS shall be entitled to suspend performance of the Services and, at its
option, terminate the Statement of Work on written notice.



CYBERSECURITY SERVICES FOR CITY OF FRANKLIN, WISCONSIN

EXHIBIT A

INTRODUCTION:
The city of Franklin is home to approximately 40,000 residents in suburban Milwaukee. The city government is
responsible for the business of the city running smoothly. This includes many departments, over 10 physical
locations for public services and important departments of administration and functions including but not
limited to Administration, Police, Fire Department, Parks and Recreation, Public Works just to name a few. The
Information Technology Department is responsible for the technology and cybersecurity of the city
operations. The Department IT Director and Technology Commission utilize third parties for specific expertise.
In this case, SCS has been asked to provide Penetration Testing and Vulnerability Management Services to
improve the cybersecurity capabilities and lower the risk levels of all functions of the city technology
operations.

Secure Compliance Solutions (SCS) provides a wide range of Cybersecurity Consulting, Penetration Testing,
Managed Security and IT Services to businesses and government agencies, fortifying their Information Security
and Data Privacy programs. SCS works with its clients to tailor and implement industry-proven frameworks and
standards to meet compliance goals and drive consistent secure operations. We implement technical solutions
and controls to minimize data risks and liabilities. Our Managed Security Service provides "constant watch"
against both internal and external cyber threats and attacks. At SCS, we promote a strategy of readiness and
resilience that facilitates organizational risk mitigation and enables dynamic response capabilities to keep your
business up and running.

This proposal is customized based upon conversations and information provided by City of Franklin technical
resources. The following pages describe the overall approach, time frames, services and deliverables
associated with Penetration Testing and Vulnerability Management Services.

SERVICES:

VULNERABILITY MANAGEMENT PROGRAM SERVICES DESCRIPTION
SCS' Vulnerability Management Program is a critical component to an organization's security posture. These
Services provide a structured and proactive approach to identifying, assessing, prioritizing, and remediating
security weaknesses before they can be exploited by threat actors.

Key benefits from this program include:

• Risk Reduction, systematically reducing the attack surface through vulnerability remediation

• Proactive Defense - stay ahead of potential exploit entry points by timely identification and remediation

• Security Posture Visibility - Routine reporting on vulnerabilities provides leadership and IT teams with
measurable insights into the organization's security health and areas needing attention.

• Regulatory Compliance - Meeting compliance requirements for an organization through routine
scanning and remediation efforts.

SCS will provide:
• Monthly Internal Vulnerability Scanning. SCS will provide software and install an agent on all client

endpoints providing ongoing scanning and identification of vulnerabilities in the environment. A monthly
report summarizing results and prioritizing the riskiest items will be generated. These results and
recommendations will be discussed during a monthly meeting.
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• Quarterly External Vulnerability Scanning. SCS will provide software and run a scan of external IP
addresses in scope for the client environment. These findings and recommendations will be provided
quarterly.

• Routine Vulnerability Remediation Report and Review. SCS will provide the following meetings and reports
as part of the service.

• SCS will generate a monthly report of vulnerability scanning.
vulnerabilities identified by tools SCS utilizes. The reports will be written, administered and
evaluated by SCS employees to deliver information and recommendations for remediation of the
vulnerabilities. SCS reports will utilize proprietary information. SCS will combine best practices,
multiple industry vulnerability scales and standards to effectively recommend priorities for Client
remediation tasks and to lower risk levels of the organization.

• A monthly report review meeting of current internal vulnerabilities to review highest risk
vulnerabilities and discussion on where to focus remediation energies. The report will be reviewed
in a 30-minute meeting with the SCS technical team. SCS will collaborate on a remediation plan on
an as needed basis.

• A quarterly external scan results report will be shared and reviewed, typically as part of the
monthly meeting. SCS will collaborate on a remediation plan on an as needed basis.

• This assessment utilizes CVSS v3.1 scoring methodology, the industry-standard framework
maintained by FIRST.org for vulnerability severity assessment. Our vulnerability management tools
implement standardized risk scoring that incorporates assessment criteria referenced in MITRE's
CVE database and ATT&CK framework guidance for threat-informed vulnerability prioritization,
including:

o Base Score factors (Attack Vector, Attack Complexity, Privileges Required, User Interaction,
Scope, Confidentiality/Integrity/Availability Impact)

o Temporal factors (Exploit Code Maturity, Remediation Level, Report Confidence)
o Environmental considerations specific to your infrastructure
o This methodology aligns with CVSS framework standards and MITRE's CVE database,

ensuring vulnerability priority ratings meet established assessment standards while
providing accurate risk context for your specific environment.

• Optional: Create or Review and update Vulnerability Management Policy and Procedure. SCS will either
review current documents and offer improvements based upon best practices or write a new policy.

SCS participates in a variety of cybersecurity organizations, associations as well as peer information sharing
and trade groups. During operations, SCS may share cyber threat data with peers to improve the collective
defense intelligence, which ultimately strengthens our own defensive practices. All data that SCS shares with
peers will be de-identified prior to use. SCS will never expose a client's cybersecurity posture information
without prior written consent.

This report will detail
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PENETRATION TESTING SERVICES DESCRIPTION

• SCS will provide tools, knowledge and expertise to execute an internal and external penetration test,
including testing of the wireless and/or guest network, on customer designated devices. We can operate
with as little or as much knowledge as desired by the Client.

• Complete an External Vulnerability and a Network Uncredentialed Internal Vulnerability Scan. Using a
variety of software scanning tools and technical tests, SCS will identify vulnerabilities in the network. As
part of the final report, SCS will provide an interpretation of the vulnerability scan results including
suggested remediation actions.

Some of the test scenarios for simulating cyberattacks are listed below:

o Cross-Site Scripting
o Security Misconfigurations
o SQL Injection
o Password Cracking
o Caching Serve Attacks
o Cross-Site Request Forgery
o File Upload flaws
o Broken authentication and session management

B

D

G

• The Penetration Testing will take approximately 20 Business Day(s) to complete. SCS will present
preliminary key findings, allow 5 business days for remediation, and 5 business days to retest with a final
report being provided within 2 week(s) after the retesting is completed.

• Client will jointly determine the start date and allowable times for the engagement testing. Testing will
start within 45 days of contract signature.

SCS will attempt to compromise the access controls on designated systems by employing the following
methodology:

• Enumeration: SCS will connect to the network via the public internet. At the start of the test, SCS will run a
variety of information gathering tools to enumerate ports and protocols exposed by the network
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security devices. During the internal test, SCS will use direct network access to scan the environment to
identify all connected systems and catalog exposed ports.

• Vulnerability Mapping and Penetration: Any computers or devices found will be scanned for vulnerabilities
using a wide variety of tools and techniques. The tools and techniques used will be consistent with
current industry trends regarding exploitation of vulnerabilities. SCS will attempt to find the weakest link
that can be exploited and attempt to gain further access into the network. SCS will attempt to penetrate
the network up to and including the point at which sensitive data can be accessed.

• Tracking of penetration attempt - Throughout the penetration test. SCS will document and record the
process. SCS will provide a report of the penetration test which will include data obtained from the
network, and any information regarding exploitation of vulnerabilities and the attempt to gain access to
sensitive data. If a web application penetration test is elected, this will occur concurrently with the
internal and external testing, adding no additional work time.

• Remediation - SCS will provide recommendations for remediation of all vulnerabilities found during the
exercise.

• Summary Report -- provide recommendations for remediation of all vulnerabilities found during the
exercise.

PENETRATION TESTING TASKS & DELIVERABLES:

SCS will provide the following deliverables as part of this engagement.

Discuss the test plan, timing of testing, depth of testing, activities &
imelines, requested action(s), success criteria, and obtain IP Address list
as appropriate. Plan for timing of initial scanning to be run. General Q&A.

Vulnerability Scanning, Reconnaissance & Research Activities.

Perform External and Internal Penetration Testing in a manner that
protects data integrity.

ervice,, ,if-Ji;i~W('W':r•::yrt-•Activities & Deliverables

..Ea
vulnerability
Assessments
Penetration Testing
r·.,,_.,.

£.
Activities
#:
Project Reportss "
Close

Meetings to share progress and items of note.

Initial Assessment Report, Final Report, Closing Meeting to review findings
and share insights on next steps to address risks, vulnerabilities, and
remediation suggestions.

PENETRATION TESTING SCHEDULE:
SCS will complete the project within a 6 to 8-week timeframe, which will allow time for the Franklin technical
resources to remediate initial findings prior to the SCS team completing the final penetration test and report.
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• The Penetration Testing will take approximately 20 Business Day(s) to complete. SCS will present
preliminary key findings, allow five (5) business days for remediation, five (5) business days to retest with
a final report being provided within three (3) weeks after the retesting is completed.

• Customer and SCS will jointly determine the start date and allowable times for the engagement testing.

LIMITATIONS OF ASSESSMENT SCOPE AND FINDINGS:
The penetration testing activities outlined in this Statement of Work will be conducted within a finite,
predefined period of time. While reasonable efforts will be made to identify vulnerabilities and simulate
exploit scenarios using industry best practices, this engagement does not guarantee the identification of all
potential security weaknesses or vulnerabilities in the environment. Additionally, new threats and
vulnerabilities emerge continuously, and the findings in this report reflect the environment and threat
landscape only at the time of testing. As such, the results should not be interpreted as a comprehensive or
enduring assessment of overall security posture.

SITE AND RESOURCES:
Most work will be performed at SCS offices and meetings will utilize conferencing technologies. However, SCS
resources may be required to place and utilize a device SCS configures, and Client arranges to have onsite at
one of their locations or data centers.

ASSUMPTIONS & CLIENT RESPONSIBILITES:

• All time frames and milestones are estimates.
• Data is highly sensitive information that is handled with care. SCS will use appropriate communication

channels including but not limited to private and encrypted methods on an as needed basis.

• Factors outside of SCS control can impact estimates and include but are not limited to:
o Client IT team response times to request,
o Client operational parameters,
o Any omitted information,
o Client business decisions.

• Client will provide a main POC (Point of Contact).

IN WITNESS WHEREOF, the parties have caused this Statement of Work to be signed by their duly authorized
representatives as of the date set forth below.

CITY OF FRANKLIN, WISCONSIN SECURE COMPLIANCE SOLUTIONS, LLC

By: By: _

Name: _______________ Name: _

Title:

Date:

Title:---------------

Date:



CKOHOUTSECUCOM-01
ACOR> CERTIFICATE OF LIABILITY INSURANCE I

DATE (MM/DD/YYYY)

~ 6/10/2025
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT· If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer riahts to the certificate holder in lieu of such endorsement(s).

PRODUCER ?NAG
J. Krug I PHONE (847) { (847) 392-81371 Pierce Place , (A/C No, Extl 392-8585
Suite 1250W ,f}%}l.. certificates@ikrug.com
Itasca, IL 60143 INSURER!S} AFFORDINGCOVERAGE NAIC #

1 INSURERA Hartford Insurance Comoanv 19682
INSURED I Beazlev Insurance Co. 37540' INSURER B

Secure Compliance Solutions, LLC ; INSURERC
4415 W Harrison St., Ste 504 INSURERD
Hillside, IL 60162 I 1NSURERE

i INSURERF

REVISION NUMBER·CERTIFICATE NUMBER·COVERAGES
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOWHAVE BEEN ISSUED TO THE INSURED NAMEDABOVE FOR THE POLICY PERIOD
INDICATED NOTWITHSTANDING ANY REQUIREMENT TERM OR CONDITION OF ANY CONTRACT OROTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS

INSR I TYPE OF INSURANCE 'ADDLJSuBR] POLICY NUMBER 1» •• GM8.%%. LIMITSLTR I IINSD WVD
A X , COMMERCIAL GENERAL LIABILITY I I 2,000,000 ! EACH OCCURRENCE 1S

• CLAIMS-MADE [X/occuR X 83SBANW4632 9/21/2024 9/21/2025 ###g2%3%...» s 1,000,000

MED EXP 'Anv one nersonl $ 10,000
-

PERSONAL & ADV INJURY . $ 2,000,000
-
GEN'L AGGREGATE LIMITAPPLIES PER. GENERAL AGGREGATE .$ 4,000,000

xoo.le [Co PRODUCTS COMP/OP AGG S 4,000,000
------j

OTHER 's
A I

AUTOMOBILE LIABILITY
I '2222,9a.eww 2,000,000I 's-

I------ ANY AUTO X 83SBANW4632 9/21/2024 9/21/2025 1 BODILY INJURY (Per erson) 1$
OWNED SCHEDULED

i BODILY INJURY /Per accident) $AUTOS ONLY H,AUTOS
X HIRED X NON-OWNED #9EI2,a '

$~ AUTOS ONLY f-- AUTOS ONLY
i I $

--· UMBRELLA LIAB I~I OCCUR I i EACH OCCURRENCE $

I EXCESS LIAB I CLAIMS-MADE
!

AGGREGATE $

DED I I RETENTION $ I I $
A WORKERS COMPENSATION

"
'xy([PR I

OTH-
AND EMPLOYERS' LIABILITY STATUTE ER

YIN 83WECAA6ABD 8/23/2024 8/23/2025 500,000ANY PROPRIETOR/PARTNER/EXECUTIVE 0 . E.L. EACH ACCIDENT s
OFFICER/MEMBER EXCLUDED? I 500,000(Mandatory In NH)

I
EL. DISEASE EA EMPLOYEE S

If yes, describe under
POLICY LIMIT I $ 500,000DESCRIPTION OFOPERATIONS below I EL DISEASE

B Professional Liabili

I

W35BFC240201 I 9/21/2024 9/21/2025 Limit
I

1,000,000

!
II I

DESCRIPTION OFOPERATIONS/ LOCATIONS/ VEHICLES (ACORD 101, Additional Remarks Schedule may be attached If more space is required)
The following are added as additional insureds with respect to general liability and auto liability on a primary and non-contributory basis, as required by
written contract
City of Franklin, WI

CANCELLATIONCERTIFICATE HOLDER

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS

AUTHORIZED REPRESENTATIVE
City of Franklin, WI 72 /,9229W Loomis Rd
Franklin. WI 53132

ACORD 25 (2016/03) © 1988-2015 ACORDCORPORATION. All rights reserved
The ACORD name and logo are registered marks ofACORD



APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

AN ORDINANCE TO AMEND ORDINANCE
2024-2649, AN ORDINANCE ADOPTING THE
2025 ANNUAL BUDGET FOR THE GENERAL

FUND TO PROVIDE ADDITIONAL PLANNING
DEPARTMENT SUBSCRIPTIONS

APPROPRIATIONS TO SUPPORT THE UDO
ENHANCED GRAPHICS PROPOSAL

MEETING DATE

June 17, 2025

ITEM NUMBER

BACKGROUND
The City of Franklin Muncipal Code and Unfied Development Ordmance are currently hosted
onlmne 1n the eCode360 platform which grves public users the ability to search and share code
content and new laws, and additional tools for mu111c1pal users (staff), such as addmg notes,
multtcode searchmg, archive access and code dashboard The City recently adopted a full rewnte
of the Umfied Development Ordmance (UDO) This Enhanced Graphics Proposal by General
Code® 1s to codify the new UDO mto the eCode360 platform and to accommodate the new
UDO's illustrations, as well as 2 printed cop1es

The City currently has a Standard eCode360 subscript1on ($995 annual fee), thus proposal 1s not
changing the annual subscript1on fee Whle thus proposal 1s bemng reviewed, the new UDO 1s
available on the City's website as a pdf document, however, 1t lacks the tools available 111 the
eCode360® platform

FISCAL NOTE

This budget amendment 1s necessary to allow appropratuons for the UDO Enhanced Graphics
and Data Pots to be added to the City's website

The City's Fund Balance Pohcy states that the ratio of year end Fund Balance to current year
Expenditures shall target a range between 20-30% Currently, our rat1o 1s -45% Also, the pol1cy
states that Fund Balance will be used to support expenditures that are of a one-tune nature and
do not require repeated resources to mamntamn the expenditures In this case, the City has
corroborated that this 1s a one-time expense to allow the UDO enhanced graphics to be pub!Ished
to the Caty's webs1te

The GL Account assoc1ated with thus amendment are

Expenditures
01-0621-5422 Plannmg Subscnpt10ns Increase $7,950

COUNCIL ACTION REQUESTED

Adopt Ordmance No 2025- an Ordmance to Amend Ordmance 2024-2649, an Ordmance
adopting the 2025 Annual Budget for the General Fund to Provde Additional Planning
Department Subscnptlon Appropriations to Support the UDO Enhanced Graphics Proposal

Planning Dept - RM/Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

ORDINANCE NO 2025----

AN ORDINANCE TO AMEND ORDINANCE 2024-2649, AN ORDINANCE ADOPTING
THE 2025 ANNUAL BUDGETS FOR THE GENERAL FUND TO PROVIDE ADDITIONAL
PLANNING DEPART'MENT SUBSCRIPTIONS APPROPRIATIONS TO SUPPORT THE

UDO ENHANCED GRAPHICS PROPOSAL

WHEREAS, the Common Council of the City of Franklm adopted the 2025 Annual
Budgets for the City of Franklin on November 19, 2024, and

WHEREAS. the UDO rewnte update was approved at the May 6, 2025 Common Council
meetmg, and

WHEREAS, budget appropr1at1ons are needed to support the expenditures related to the
UDO update on the website, and

WHEREAS, the Budget Appropnat10n Umts should be adjusted for the above items as
listed below, and

NOW, THEREFORE, the Common Council of the City of Franklin does hereby ordamn as
follows

Sect1on l That the 2025 General Fund Budget be amended as follows

General Fund - Fund O 1
0621 Planmng Subscnpt10ns Increase $7,950

Section 2

Sect1on 3

Sect1on 4

Pursuant to Wis Stat 65 90(5)(ar), the City Clerk 1s hereby directed to post a
not1ce of this budget amendment wthmn fifteen days of adopt1on of th1s
Resolution on the Caty's web srte

The terms and prov1sons of ths ordinance are severable Should any term or
provision of thus ordinance be found to be mvahd by a court of competent
Jursdicton, or otherwise be legally invalid or fail under the applicable rules of
law to take effect and be 111 force, the remammg terms and provs1ons shall
remam 111 full force and effect

All ordmances and parts of ordmances 111 contravent10n to this ordmance are hereby
repealed

Passed and adopted at a regular meetmg of the Common Council of the City of Franklm this
day of, 2025



ATTEST

Shurley J Roberts, City Clerk

APPROVED

John R Nelson, Mayor

AYES NOES ABSENT
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Executive Summary
Situation Analysis
Based on discussions with the City of Franklin, General Code® understands that the City would like
to support economic growth and serve the public by presenting an online Unified Development
Ordinance that is clear, easy to understand and always up to date. making it easier for business
and property owners, planners. developers. and constituents to access.

Our Solution
Enhanced Graphics offers zoning specific features like integrated tables, multicolumn layout
options, searchable image captions, color coding. and high-quality graphics to create an easy to
use Unified Development Ordinance that is visually impactful. simple to maintain and accurately
presented in our flexible online platform, eCode360®

Our Enhanced Graphics solution for Franklin includes:

> Code Analysis and Editorial Work
This process will identify conflicts, redundancies, and inconsistencies in the Unified
Development Ordinance and incorporate the necessary revisions to ensure that your
Code is enforceable and up to date.

> Enhanced Publishing Services
Your Unified Development Ordinance will be published with enhanced media tools
designed specifically to accommodate graphically rich Codes.

> Updated eCode360 and 2 Print Supplements
We will seamlessly integrate your Enhanced Graphics Unified Development Ordinance
with the rest of your Code, housed in eCode360. We will also provide you with 2 copies of
your updated Unified Development Ordinance to be included in your printed Code.

Franklin's Investment
A detailed breakdown of the investment and available options can be found on page 6.

2



Recommended Solution for Franklin
The visual presentation of your Unified Development Ordinance is an important factor in the way
your community understands and uses the City's graphically rich Zoning regulations. Knowing this.
we created our Enhanced Graphics solution, which is designed to incorporate and when
necessary, enhance custom graphics, images and tables. Without sacrificing design integrity,
your Zoning material will be housed on our innovative eCode360 platform and seamlessly
integrated with the City's entire Code. Additionally, as your Unified Development Ordinance is
amended, our team of codification experts can make timely, accurate updates, ensuring that the
current version of your Code is always available to your community.

Enhanced Graphics Benefits
Table Support -We keep tables integrated within your Unified Development Ordinance so that
users can easily view them in context. By enhancing tables when needed, we can keep them
legible, functional and consistent throughout your Code.

Multicolumn Layout -We support a multicolumn layout approach where it makes sense to keep
content within a proper section and in close proximity to relevant images This eliminates the need
to jump back and forth between pages to find information.

Searchable Image Captions - Rather than being static elements, image captions are fully
searchable-just like the rest of the online Code. This means that words or phrases contained in
the caption will appear in your search results.

Color Coding - Color coding is used primarily as a navigational aid. Strategically used in section
headers, maps, tables and other elements of your online code, color coding promotes a clear
organized Code structure and serves as a strong visual cue that connects related content and
images. This helps the reader easily peruse the Code without confusion.

High-Quality Graphics -We seamlessly integrate high-resolution charts, maps and illustrations
with relevant content in your Code to enhance the overall clarity and usability Once you click on a
graphic, an enlarged, high-res version will open that is detailed and easy to read.

Custom Solutions - Every community is unique, so it is important that your originality is fully
reflected in your online Unified Development Ordinance. Our proprietary eCode360 platform allows
us to accommodate all special requests you may have so that your Unified Development
Ordinance is a carefully crafted solution that meets your community's unique needs.

Our recommended solution includes the following services from General Code:

Code Analysis and Editorial Work
The Code Analysis and Editorial Work will include the following:

> Project management of the supplement

Review of the new legislation and proper placement in the Code

> Removal of repealed or superseded provisions

> Updates to the Table of Contents. schemes, histories. tables, charts. Index, Disposition
List, etc

3



Review of statutory citations

Any conflicts, inconsistencies, issues or questions identified at this point will be brought to
the attention of the City for resolution prior to publication

> Insertion of cross-reference and editor's notes, as appropriate

Creation of instruction page for removing and inserting revised Code pages

Enhanced Publishing Services
Using the source materials described on page 5. we will publish your Unified Development
Ordinance with enhanced tools designed specifically to accommodate graphically rich Codes. As a
part of the process, our publishing production team will convert your Unified Development
Ordinance into our specialized Code database that will enable it to be output in print and posted
online in eCode360. The work effort for this conversion will depend on the design, complexity.
accuracy, completeness and overall size of the documents that are supplied to General Code.

Deliverables
Updated eCode360 Online Code
General Code will update the City's eCode360 site to include the Enhanced Graphics Unified
Development Ordinance.

Paper Supplements
General Code will provide 2 copies of your Unified Development Ordinance in an 8'-by-11-inch
page size to include in your printed Code

Ongoing Code Maintenance
Once your new Unified Development Ordinance is delivered. the process is not truly over Your
community will change and grow, and ultimately your Unified Development Ordinance will evolve
with it. In order to protect your investment and maintain your Code as an accurate and reliable
resource, it is important that the City keeps the Unified Development Ordinance up-to-date.
General Code's supplementation services are designed to make the process easy, fast and
accurate

4



Scope of Services
Source Materials
Franklin has provided General Code with the following documents, which will be used as the
source materials for the recodification project:

> A copy of the City's Unified Development Ordinance No 2025-2675, adopted May 6 2025

Project Scope
This proposal only considers the legislation listed above, which has been submitted for review and
will be included in the scope of this project. The processing, review, and inclusion of any materials
not submitted are outside the project scope as proposed and therefore may be subject to additional
charges. We request that Franklin set up a process to routinely send any new legislation upon
adoption. This additional legislation will be included in the Code up to the point where the editorial
work has been completed and will be subject to an additional charge at the end of the project.

Special Considerations
General Code has identified the following specific special considerations that will be addressed by
our staff as the project progresses

> Please note the scope of work is limited to the specified legislation and does not include
additional ordinances adopted by the City.

> Please also note that the City is responsible for providing a copy of the adopted City
Unified Development Ordinance to be used for the project.

General Code understands that there may be future Unified Development Ordinance
enactments that are not included in the scope of this proposal but can be separately
considered for inclusion; an estimate may be provided, upon request. at the time of their
adoption.

General Code notes that the new Unified Development Ordinance saves from repeal
certain portions of the current Unified Development Ordinance. Clarification is needed
regarding the disposition of those section of the current Unified Development Ordinance
still in effect. We also note that Planned Development District ordinances are currently
listed in Division 15-3.0400 with ordinance histories only. but no text.
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Investment Details and Authorization
City of Franklin, Enhanced Graphics, June 2. 2025

Project Build Price
Enhanced Graphics includes the following:

Conversion of Unified Development Ordinance into an XML Document

> Enhanced Presentation of Graphic Content

> Code Analysis

> Editorial Work

> Duplication and Publication of 2 Sets of Supplemental Legislation

> Updated eCode360

> Shipping

Performance Schedule
The updated Unified Development Ordinance will ship within 12 to 16 weeks of authorization of this
agreement.

Payment Schedule
100% of the total project price shall be invoiced upon shipment of the updated Unified
Development Ordinance.

The City of Franklin, Wisconsin, hereby agrees to the procedures outlined above. and to General
Code's Codification Terms and Conditions, which are available at
http://www.qeneralcode.com/terms-and-conditions-documents/.

City of Franklin, Milwaukee County, Wisconsin

$7,950

By:----------

Title:

Date: _

GENERAL CODE, LLC

By:----------

Title:

[)}[,

Witnessed by: _

[[.

Date:

Witnessed by: _

[ pf

)[?.

This document serves both as a proposal and as an agreement. To accept this proposal and delegate
authority to General Code to administer the Enhanced Graphics project, complete the form above,
including authorized signatures. A signed copy of this agreement will be mailed back to the City for
its records.

Scan and email the completed form to contracts@generalcode.com. You may also return it by mail
to General Code, 781 Elmgrove Road. Rochester NY 14624.
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Appendix: Sample Enhanced Graphics Screens
Allowa61e uses.

A. The allovo1able uses in each development zone are as set fo,th in Table 3-1, Allovved Uses.

0 Color Coding

f) Multicolumn Layout

Q Table Support

E) Searchab!e !mage Captions
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~.b SECTION 1-300 Establishment of districts.

0 SECTION 1-400 Zoning Map.

Tne location and bordaries of ze zoning districts established by this Ordina·,ce are- set forth on the Zcn'.ng I
Map entitled Crystal ake Zcnng Mlap, which, together with a.11 r.otations, ref,=rences. ard e.me·1dm1:1rts. is
adopted by r=:-ference and made pl!'.rt or and ;rKorporated into this UDO.

0 High-Quality Graphics

0 Custom So!utions

Q Commentary:
The digital version of the Zoning i'vlap ·s availa:,!e on thi:- Cit{: '!:ebs;te. To cbta1., d :,tirt
v,:rs1on1 please con-::act the Cit/ .; Coinriunity D '=velopn-.en: Jepartrnen;:;.
(Amerded 6-3~:!0'14 r::-y Ord. No. 7034
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eCode360 Maplink™ powered by ZoningHub™
eCode360 MapLink makes it easier for business and property owners, planners, developers and
constituents to find the information they need in your community's Zoning ordinance by presenting
Zoning Code data from eCode360 in an interactive on line map. MapLink uses your municipality's
existing GIS map information and seamlessly presents data from eCode360, so your interactive
map clearly and accurately displays your essential Zoning elements. When a Code supplement
including a Zoning change is completed and posted to eCode360, your Code data is
simultaneously updated in MapLink, ensuring that users are always working with the most accurate
requirements.

Our MapLink solution for Franklin includes:

An Interactive Zoning Map

> Clickable links to your full Zoning Ordinance as published in eCode360

Seamless updates with your Code*

*The adoption of an entirely new Zoning Ordinance shall result in additional setup charges not
included in standard supplementation pricing. Prior to adopting a new Zoning Ordinance, contact
General Code for a detailed estimate.
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APPROVAL

REPORTS &

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

Resolution Designating an Interim Deputy
Treasurer for the City of Franklin

MEETING DATE

June 17, 2025

ITEM NUMBER

• 1o•

Background

Effective June 28, 2025. our Deputy Treasurer, Rosanne Zimmerman 1s retmng after 21 plus years with the
City She has served as the City's Deput1 Treasurer her entire career at the City of Franklin She began 1 2004
as a part-time Deputy Treasurer Rosanne has been a key contnbutor to our treasury operations and we are
grateful for her dedicated service

The Treasury Office 1s difficult to staff for Durmg ten months of the year normal staffing 1s required The
remamnmng two months, significantly more staffing 1s needed to process the activity level dunng tax preparation
and collect10n Currently, the Treasury Department has 2 part-time employees workmg roughly 11-12 hours a
week, with the 3" employee workmng 3/4 time throughout the year at different hours/capacities to ensure
coverage w1thm the department Smee 2019, the Fmance/Treasury Department has operated with 6 73 FTE In
2023, the Finance Department lost a half time employee, which put mcreased pressure on staff

The Director of Fmance/Treasurer has met with both the Fmance and Treasury Departments to discuss a smooth
trans1t1on and further direction of the combined departments At thus t1me, there 1s no final plan m place,
however, some very thoughtful recommendations have been made and are bemg worked through

The followmg steps are bemg considered to enhance operational efficiency, strengthen mternal controls, and
align the financial goals of the departments

1 Possible orgamzat10nal restructure with mtenm coverage The Fmance Department has an upcoming
retirement of the management role wthmn the next 12-18 months Both management pos1ton
retirements allow for a consohdat10n and restructuring of duties to better ahgn the funct10nahty of both
departments For the foreseeable future, the Deputy Treasurer respons1b1ht1es will be temporanly
reassigned to the Staff Accountant (who will become the mtenm Deputy Treasurer) and other
F111ance/Treasury staff The Director of Fmance/Treasurer 1s evaluatmg the needs of the
payroll/accountmg clerk posit1011 who has over 24 years of expenence and knowledge 111 the Fmance
Department Expanding ths pos1ton from 30 hours a week to a full-tume post1on mn the near future
would be extremely beneficial to the restructunng program and provide flexibility to the mtenm Deputy
Treasurer

2 Pohcy and Compliance Enhancements We are begmmng the early phase of strategically workmg to
revise key treasury policies to reflect current regulatory and nsk management standards Most
importantly, updat111g the reconc1hat1on process to better ahgn with workflows and time management
Also, determinmg new cash handlmg protocols with the new Microsoft 365 1ntegraton

Looking ahead, thus trans1t1on 1s going to take time and patience However, thus does provide an opportunity to
review and strengthen our treasury and finance department structure While Rosanne's retuement marks the
end of an important chapter, 1t also presents an opportumty for positive transformation wthmn the Treasury
Department We will keep the Finance Committee Informed as the trans1ton progresses and welcome any mput
during thus process.



Fiscal Note
The Fmance Department created a cost analysis and determmed that there will be roughly $24,000 excess 111 the
personnel budget wth thus retirement Funding to cover temporary job pay and additional hours for the part t1me
employees will be considered and remam wthmn budget

This was discussed with the Finance Committee and they unanimously approve the D1rector of
Fmance/Treasurer explormg the opportumty to restructure and designate an mtenm deputy treasurer

COUNCIL ACTION REQUESTED

Motion to Adopt Resolution No 2025- a Resolution Des1gnatung an Intenm Deputy Treasurer for
the City of Franklin



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO 2025---

RESOLUTION DESIGNATING AN INTERIM DEPUTY TREASURER FOR THE CITY OF
FRANKLIN

WHEREAS, the City of Franklm reqmres a standmg Deputy Treasurer to oversee cash
flow, mamntamn bank accounts. assist with property tax collect10n, and provide assistance to the
Treasurer, and

WHEREAS, the incumbent Deputy Treasurer wall retire on June 28, 2025 after serving the City for
over 20 years, and

WHEREAS. a new replacement Deputy Treasurer wll not be mn place immediately as the Director
of Finance/Treasurer embarks on the opportunity fot restructuring of both the Fmance and Treasury
Departments, and

NOW, THEREFORE, BE IT RESOLVED, the Mayor and Common Council of the City of
Franklmn, Wisconsmn, do hereby designate an Interim Deputy Treasurer to fulfil thus critical role until a
successor Is selected or further restricting ofthe Departments are completed

Resolution mtroduced at a regular meetmg of the Common Council of the City of Franklm
thus day of,2025

Passed and adopted at a regular meetmg of the Common Counctl of the City of Franklm
thus day of,2025

APPROVED

John R Nelson, Mayor
ATTEST

Shurley J Roberts. City Clerk

AYES NOES ABSENT
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APPROVAL

REPORTS &
RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

RESOLUTION DESIGNATING SIGNATURES
FOR CHECKS AND ORDERS PURSUANT TO
SECTION 66.0607 WISCONSIN STATUTES

MEETING DATE

June 17, 2025

ITEM NUMBER

Background

US Bank NA Is our banking depository The City of Franklin has four accounts there

General Checking
Special Clearances Checking

Property Tax Money Market Checking
Payroll Checking

City policy required three signatures on all checks

The Mayor or Common Council President
The Clerk or Deputy Clerk
The Treasurer or Deputy Treasurer

The recent change in multiple staff members necessitates a change in the notice to our depository
bank of the authorized signatories on the accounts The current Deputy Treasurer 1s retiring at the end
of June, and the City needs to designate an interim signor In order to keep the segregation of duties
1n compliance, the Director of Finance/Treasurer 1s requesting the Accounting Supervisor be the
designated signor mn place of the Deputy Treasurer until the full restructure of the Finance Department
Is complete

Recommendation

That the signatures on the attached resolution be the authorized signors on the US Bank accounts.

COUNCIL ACTION REQUESTED

Motion to approve Resolution No 2025- Designating signatures for checks and orders
pursuant to section 66 0607 Wisconsin Statutes

Finance Dept - DB



STATE OF WISCONSIN CITY OF FRANKLIN MILWAUKEE COUNTY

RESOLUTION NO 2025

RESOLUTION DESIGNATING SIGNATURES FOR CHECKS AND ORDERS PURSUANT
TO SECTION 66 0607 WISCONSIN STATUTES

WHEREAS. US Bank, N A 1s designated as a public depository for the CIty of Franklin

NOW, THEREFORE. BE IT RESOLVED by the Mayor and Common Council of the City
of Franklm that withdrawal or disbursement from the above-named depository shall be by checks
or orders as provided m Section 66 0607 of the Wisconsin Statutes, that in accordance with, all
checks and orders shall have three signatures The Mayor or Acting Mayor, the Director of Fmance
and Treasurer or Accountmg Supervisor and the City Clerk or Deputy City Clerk shall be the three
signatures and shall be so honored, and

BE IT FURTHER RESOLVED that 111 lieu of their personal signatures, the followmg
facsmmle s1gnatures, which have been adopted by them, as below shown, may be affixed on such
checks and orders, that the above-named depository shall be fully warranted and protected 111

makmg payment on any check or order beanng such facsimile notwithstanding that the same may
have been placed thereon without the author1ty of the designated person or persons

TITLE/NAME/SIGNATURE

Mayor, John R Nelson

City Clerk, Shurley J Roberts

Director of Fmance & Treasurer, Damelle L Brown

Michelle Eichmann, Common Council President when Acting Mayor

Deputy City Clerk, Margaret Poplar

Accountmg Supervisor. Tom Bakalarsk1

FACSIMILE
SIGNATURE



BE IT FURTHER RESOLVED that the City Clerk of the City of Franklin 1s hereby
author1zed and directed to certify to these Public Depos1tores the foregoing resolution and that the
provisions thereof are mn conformity with the Articles of Incorporation and Bylaws of the City of
Franklm and to certify to these Public Depositories the names of the persons now holdmg the
offices of Mayor, Actmg Mayor, Director of Fmanee & Treasurer, Accounting Supervisor, City
Clerk and Deputy City Clerk and any changes thereafter mn the persons holding said offices
together with specunens of the signature of such present and future officers, and

BE IT FURTHER RESOLVED that the authonty granted to the named officers of the City
of Franklm shall contmue 111 full force and effect and these Public Depositones may rely thereon
m dealmg with such officers, unless and until wntten notice of any change m or revocat10n of such
authonty shall be delivered to these Pubhc Depositories by an officer or director of the City of
Franklin, and any action taken by said officers and rehed on by these Pubhc Depositones pursuant
to the authonty granted herem to its receipt of such wntten notice shall be fully and conclusively
bmdmg on the City of Franklm, and

BE IT FURTHER RESOLVED that these resolutions shall be mn effect on day of
. 2025 and continue mn force until express written not1ce of the1r resc1ss1on
or mod1ficaton has been turn1shed to and received by the Bank, and

BE IT FINALLY RESOLVED that any and all transact1ons by or on the behalf of the
depositor with the Bank pnor to the adopt1on of thus resolution be, and the same hereby are, 111 all
respects ratified, approved and confirmed

Passed and adopted by the Common Council of the City of Franklm this __ day of
________.2025

APPROVED

John R Nelson, Mayor

ATTEST

Shurley J Roberts, CIty Clerk

AYES NOES ABSENT--- --- ---
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APPROVAL

REPORTS&
RECOMMENDATIONS

REQUEST FOR
COUNCIL ACTION

City of Franklin's Community Development
Block Grant Program Projects for 2026

MEETING
DATE

6/17/2025

ITEM NUMBER

Per Milwaukee County, the timeline for the 2026 Community Development Block Grant (CDBG) applications is
as follows:
• June 17-25, 2025: 2026 CDBG Training Sessions with one required training per applicant. This

requirement will be met by Department of Administration staff.
• June 27, 2025: 2026 CDBG application becomes available online.
• July 25, 2025: CDBG applications are due by 10 a.m.
• September 2025: Tentative meeting date ofMilwaukee County Committee on Community, Environment,

and Economic Development where CDBG applicants will be required to present their 2026 applications
to the Committee.

2025 CDBG PROJECT ALLOCATIONS
For its 2025 CDBG allocations, the City of Franklin issued a letter of support in the amount of $5,000 to Eras
SeniorNetwork, Inc. for their Faith in Action Milwaukee County Program; issued a letter of support in the amount
of $3,000 to Oak Creek Salvation Army for its Homelessness Program; applied and received notice of award in
the amount of $5,000 for the Franklin Senior Community Health Educational Program (Health Department); and
applied and received notice of award in the amount of$65,000 for the 2025 Franklin Home Repair Grant Program.

2026 CDBG APPLICATION SUBMISSION
As a refresher, the Milwaukee County CDBG program has tightened its program parameters to ensure that no
more than 15% ofproject dollars go towards Public Service projects, social service-type programs not involving
construction per the federal requirements. Per federal law, the CDBG program focuses on construction-related
projects. Note that the County considers those projects that receive a letter of support as using a portion of
Franklin's allocation.

The amount of Franklin's allocation and limitations of the funds in relation to Franklin's demographic makeup
limits its reasonable application for major construction projects, which is the primary intent of the Federal CDBG
program. Our current allocation strategy supports beneficial services and can be very helpful in maintaining a
small portion of the City's older housing stock through the Franklin Home Repair Grant Program while targeting
CDBG-eligible participants.

For 2026, staff recommends continuing to fund the current Public Service Projects as follows: (1) The Franklin
Senior Community Health Educational Program by the Franklin Health Department in the amount of $5,000; (2)
the letter of support for the Oak Creek Salvation Army-Homelessness Program in the amount of $3,000; and (3)
the letter of support for the Eras Senior Network Faith in Action Milwaukee County Program in the amount of
$5,000. If the Common Council agrees, the City will forward letters of support to Eras Senior Network, Inc. and
the Oak Creek Salvation Army, and those agencies will then proceed to prepare and submit the necessary 2026
applications to Milwaukee County. Both agencies have confirmed that they will again be applying for 2026
Milwaukee County CDBG funding and greatly thank the City for their continued support for their crucial
programs. Note that it is possible that the County could reduce the available funds for the Franklin Public Service
projects to approximately $9,000-$11,700, which is 15% of a typical allocation between $60,000-$78,000.



Also, for 2026, staff recommends that the City again apply for funding towards a "Franklin Home Repair Grant
Program," as it had applied for and was awarded funding for the years 2018 through 2025. The current 3-year
Cooperation Agreement with the County includes language that allows a community to submit proposed projects
for funding "and/or have all or some of its allotment for that year applied to the Home Repair Program." The
Milwaukee County Home Repair Program is administered directly through Milwaukee County. It grants low
income owner-occupants of single-family homes the ability to make necessary home repairs. Typical repairs
include making accessibility accommodations, repairing electrical systems, water/sewer service, and/or porches,
and replacing roofs, siding, trim, and/or windows. The application for the Home Repair Grant Program is set up
to help as many income-eligible, single-family homeowners in Franklin as possible- with grants being up to one
half the project cost, generally targeted for up to $5,000. This $5,000 amount is flexible and can be modified,
increased, or decreased by Milwaukee County depending on how many income-eligible applications are received
and the amount of the repairs.

The Franklin Home Repair Grant Program has been doing fairly well. All past Franklin Home Repair funding
through 2022 has been used. Applications are being taken for use of the 2023 and 2024 Franklin Home Repair
Grant funding. Applications for use of the 2025 Franklin Home Repair Grant funding cannot be processed until
the funds are received from HUD, which should be within the next couple of months. Once funding is received,
applications can be processed using the 2025 Franklin Home Repair Grant funds.

Staff recommends completing and submitting final 2026 Milwaukee County CDBG applications by the deadline
date of July 25, 2025, for the following City of Franklin projects and amounts:

2026 Recommended Franklin CDBG Applications:
Franklin Senior Community Health Educational Program (Health Department)
Eras Senior Network Faith in Action Milwaukee Co. Program (Letter of Support-$5,000)
Oak Creek Salvation Army-Homelessness Program (Letter of Support-$3,000)
2026 Franklin Home Repair Grant Program (Remaining amount)

Total 2026 Franklin Application Submittal

Amount:
$5,000
5,000
3,000
65,000

$78,000

NOTE: A public hearing by the City of Franklin is not required as the Milwaukee County Board schedules and
holds a public hearing on all project recommendations.

COUNCIL ACTION REQUESTED

Motion to authorize the Director of Administration to submit Letters of Support for the Eras Senior Network, Inc.
Faith in Action Milwaukee County Program for $5,000 and Oak Creek Salvation Army-Homelessness Program
for $3,000; to submit a project application for the Franklin Senior Community Health Educational Program for
$5,000; and to submit a project application for a 2026 Franklin Home Repair Grant Program, administered
directly through Milwaukee County, for $65,000, by the deadline date of July 25, 2025. (This aggressive deadline
date does not allow this item to be held over or tabled to a future meeting date.)

DOA-KH



APPROVAL

Reports &
Recommendations

REQUEST FOR COUNCIL ACTION

A Resolution Authorizing the Installation of a Fence Within the south
20-foot Storm Sewer Easement Upon Lot 140 in Imperial Heights

Addition No. 5, being a subdivision of parts of the SW 1/4 of the NW 1/4
of Section 13, Township 5 North, Range 21 East, in the City of Franklin,

Milwaukee County, Wisconsin
(8155 S. 42St.) (TKN 808 0145 000)

(Chad & Jennifer van Dernoot, Applicant)

MTG.DATE
June 17, 2025

ITEM NO.
Ald. Dist. 5

BACKGROUND
Staff received a request to install a 6-foot cedar fence within the 20-foot Storm Sewer easement at
8155 S. 42° St. The fence will be installed 8-1/2 feet south from the north property line.

The proposed fence will be encroaching the said drainage easement on 8155 S. 42%" St. See Exhibit
C.

ANALYSIS
Staff is agreeable to allow the fence to be installed within the easement if the property owner is
fully responsible for repair and/or replacement if the said drainage easement should need to be
accessed for improvement or maintenance purposes.

The resolution provides that:
1. The subject fence shall not impede the stormwater drainage way.
2. The property owners, and their successors and assigns, shall keep the fence in good

repaIr.
3. The property owners, and their successors and assigns, shall be responsible for the

replacement and/or repair of the fence should the fence need to be removed or
damage due to access for improvement or maintenance to the said drainage
easement.

4. The City is not responsible for any damage that may occur during or as a result of
maintenance purposes needs and/or activities.

5. The property owner(s) and any mortgage with an interest in the property shall agree
to and execute the Acceptance set forth on Exhibit A annexed hereto, and the
Mortgage Holder Consent set forth on Exhibit B forthcoming, respectively.

OPTIONS
(Subject to completion ofMortgage Holder Consent (Exhibit B)
Approve or Deny

FISCAL NOTE
None

RECOMMENDATION
Resolution 2025-a resolution to authorize the installation of a fence within the 20-foot
Storm Sewer easement, upon Lot 140, in the Imperial Heights Addition No. 5 Subdivision (8155 S.
42" St.) (Tax Key No. 808 0145 000) (Chad & Jennifer van Dernoot, applicant).

Engineering: KAB



Exhibit A

Acceptance

The undersigned, Chui and Jem11'fer ran ·ixmooT, applicants of the property located at
815"5 S 1t2.11d Strut , Franklin, Wisconsin 53132, Tax Key No. 80801'¼5000 , does hereby
agree to, consent to and accepts the terms and provisions ofthe City ofFranklin Resolution No. 2025- ,
and that in consideration of the making of such grant to allow the installation of CA fence within the
public water mam easement by the City ofFranklm, the undersigned agrees that this acceptance shall be
binding upon the undersigned and the undersigned's successors and assigns and that the terms and
provisions of the City of Franklin Resolution No. 2025-, shall run with the land, subject to any
amendments thereto and/or any other actions thereto approved by the Common Council of the City of
Franklin in the future.

In witness whereof, the undersigned has executed and delivered this acceptance on the 't>11'1 day of
June ,2025.

Property owner

/~
By: ~C_h_t.td----1---~..,,c.ctn"-'-c-.bt----'r'--tivo-t--------

s:uuulvu-uwst
J#tr van Dem»wot



STATE OF WISCONSIN : CITY OF FRANKLIN : MILWAUKEE COUNTY

RESOLUTIONNO. 2025 ----

A RESOLUTION AUTHORIZING THE INSTALLATION OF A FENCE WITHIN THE
SOUTH 10-FOOT STORM SEWER EASEMENT UPON LOT 140 IN IMPERIAL HEIGHTS

ADDITIONNO. 5.
(8155 $. 42NP ST) (TKN: 808 0145 000) (CHAD& JENNIFER van DERNOOT, APPLICANT)

WHEREAS, the Imperial Heights Addn. No. 5 Subdivision Plat prohibits the building of
structures within public storm sewer easement, described thereon; and

WHEREAS, Chad and Jennifer van Demoot, property owners, having applied for an
installation of a 6-foot cedar fence, located at 8155 S 42" St, zoned R-6 Residential, bearing Tax
Key No. 808 0145 000, more particularly described as follows:

LOT 140 IN IMPERIAL HEIGHTS ADDITIONNO. 5, BEING A SUBDIVISION OF PARTS
OF THE SW 1/4 OF THENW 1/4 OF SECTION 13, TOWNSHIP 5 NORTH, RANGE 21
EAST, IN THE CITY OF FRANKLIN, MILWAUKEE COUNTY, WISCONSIN;

and

WHEREAS, the fence would encroach on the "Storm Sewer Easement" (Exhibit C)
located on the north of the property; and

WHEREAS, the "Storm Sewer Easement" restrictions upon the Final Plat of Imperial
Heights Addition No. 5 Subdivision and its accompanying restriction of the building of structures
is a restriction which was imposed by the Franklin Common Council in its approval of the Final
Plat; and

WHEREAS, Wis. Stats. § 236.293 provides in part that any restriction placed on platted
land by covenant, grant of easement or in any other manner, which was required by a public body
vests in the public body the right to enforce the restriction at law or in equity and that the
restriction may be released or waived in writing by the public body having the right of
enforcement; and

WHEREAS, the Common Council having considered the owner's request, for the
encroachment at the storm sewer easement restriction only so as to allow for the subject fence
installation; and

WHEREAS, the Common Council having considered the proposed location of and type
of fence to be installed upon the subject property and potential interference with the stormwater
runoff.



NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the City of
Franklin, Wisconsin, that the installation of the proposed fence of the type and specifications as
described and only upon the location as set forth within the plans accompanying the application
of Chad and Jennifer van Demoot, on June_, 2025 be and the same is hereby authorized and
approved and that the "Storm Sewer Easement" restrictions as they would apply to such
installation upon the subject property only, are hereby waived and released, subject to the
following conditions:

1. The subject fence shall not impede the stormwater drainage way.
2. The property owners, and their successors and assigns, shall keep the fence in

good repair.
3. The property owners, and their successors and assigns, shall be responsible for the

replacement and/or repair of the fence should the fence need to be removed or
damage due to access for improvement or maintenance to the said drainage
easement.

4. The City is not responsible for any damage that may occur during or as a result of
maintenance purposes needs and/or activities.

5. The property owner(s) and any mortgage with an interest in the property shall
agree to and execute the Acceptance set forth on Exhibit A annexed hereto, and
the Mortgage Holder Consent set forth on Exhibit B annexed hereto, respectively.

BE IT FURTHER RESOLVED, that the applicant shall further obtain all required
permit(s) for the installation of the subject fence and that the subject fence shall be installed
pursuant to such permit(s) within one year of the date hereof, or all approvals granted hereunder
shall be null and void.

BE IT FINALLY RESOLVED, that the City Clerk be and the same is hereby directed to
obtain the recording of this Resolution with the Office of the Register of Deeds for Milwaukee
County.

Introduced at a regular meeting of the Common Council of the City of Franklin the
dayof,2025, by Alderman _

PASSED AND ADOPTED by the Common Council of the City of Franklin on the
day of,2025.

APPROVED:

John R. Nelson, Mayor

ATTEST:

Shirley J Roberts, City Clerk

AYES NOES-- ABSENT
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Existing Top of Foundation 179.22
Garage Opening 178.52

11/28/01 - Basement constru""'ct'iid
and located as shown.

Plat of Survey
JAHNKE ASSOCIATES&JAHNKE

Consultants In Engineering, Planning, Subdivisions and Surveying
711W. II0Rl!I.AN0BLVD. -WAUUSIIA,WISCONSIN a11s

TELEPH ONE (262) 6425797 FAX(762)54176¥ EM4AIL [Ink«917@rape.com

FOR: HERITAGE CONSTRUCTION RE: PIECH
LEGAL DESCRIPTION: Lot 140, IMPERIAL HEIGHTS ADD'N NO. 5, being a subdivision of a part
of the SW 1/4 of the NW 1/4 of Section 13, Township 5 North, Range 21 East, in the City
of Franklin, Milwaukee County, Wisconsin.
Bench Mark 179.28 (City Datum) Manhole rim at the intersection of South 42nd street and
Forest Hill Drive.
178.7 - Existing elevation
Suggested Residence Grade: First 1oor 180.2

Top of Foundation .!.12.:1.*
*suggested grades only

.Yard Grade per Grading Plan. ll!!..:1.
NOTE: Expose sanitary sewer lateral before construction to verify gravity flow :from the
basement.
REFERENCE BEARING: All bearings refer to Grid North of the Wisconsin State Plane
Cc-ordinate System, South Zone (NAD 1927), with the west line of the NW 1/4 of Section
13, TSN, R21E, having an assumed bearing of N 002'44" W.
• Iron pipes found. No pipes set as part of survey.
BASEHBNT RECERTIY.ICA!r!ON: I have surveyed enough of the above described property to stake
a proposed building and the map shown is a true representation thereof. A complete
property survey has not been performed and a waiver has been granted.
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APPROVAL

REPORTS&

RECOMMENDATIONS

REQUEST FOR

COUNCIL ACTION

RESOLUTION AUTHORIZING THE
INSTALLATION OF A FENCE WITHIN THE

30 FOOT PRIVATE PLANTING SCREEN
PLAT RESTRICTION, UPON LOT 74 OF
WILLOW POINTE ESTATES ADDITION

NO. 4 SUBDIVISION (8820 W WHISPERING
OAKS COURT)

(SUPERIOR FENCE AND RAIL OF
MILWAUKEE, APPLICANT)

MEETING
DATE

06/17/2025

ITEM NUMBER

At its June 5", 2025 meeting the Plan Commission recommended approval of a
resolution authorizing the installation of a fence within the 30 foot Private Planting
Screen plat restriction, upon Lot 74 of Willow Pointe Estates Addition No. 4
Subdivision (8820 W Whispering Oaks Court) (Superior Fence and Rail of
Milwaukee, Applicant).

The vote was 5-0-1, four "ayes", no "noes" and one absents.

COUNCIL ACTION REQUESTED

A motion to approve Resolution No. 2025- a resolution authorizing the
installation of a fence within the 30 foot Private Planting Screen plat restriction, upon
Lot 74 of Willow Pointe Estates Addition No. 4 Subdivision (8820 W Whispering
Oaks Court) (Superior Fence and Rail of Milwaukee, Applicant).



STATE OF WISCONSIN CITY OF FRANKLIN

RESOLUTION NO. 2025-

MILWAUKEE COUNTY

A RESOLUTION AUTHORIZING THE INSTALLATION OF A FENCE
WITHIN THE 30 FOOT PRIVATE PLANTING SCREEN PLAT RESTRICTION, UPON
LOT 74 OF THE WILLOW POINTE ESTATES ADDITION NO. 4 SUBDIVISION

(8820 W WHISPERING OAKS COURT)
(SUPERIOR FENCE AND RAIL OF MILWAUKEE, APPLICANT)

WHEREAS, the Willow Pointe Estates Addition No. 4 Subdivision Plat prohibits the
building of structures within the 30 foot "Private Planting Screen" described thereon; and

WHEREAS, Superior Fence and Rail ofMilwaukee having applied for a release of the 30
foot "Private Planting Screen" easement restriction upon their property to the extent necessary to
install a fence within the restricted area upon the property located at 8820 W Whispering Oaks
Court, such property being zoned R-6 Suburban Single-Family Residence District, bearing Tax
Key No. 793-0074-000, is more particularly described as follows:

Lot 74 in WILLOW POINTE ESTATES ADDITION NO. 4, being a
subdivision of the Southeast 1/4, Southwest 1/4 and the Northwest 1/4 of
the Southwest 1/4 of Section 9, Township 5 North, Range 21 East, in the
City of Franklin, Milwaukee County, Wisconsin; and

WHEREAS, the 30 foot "Private Planting Screen" easement restriction upon the Final
Plat for Willow Pointe Estates Addition No. 4 Subdivision and its accompanying restriction of
the building of structures is a restriction which was imposed by the Franklin Common Council in
its approval of the Final Plat; and

WHEREAS, Wis. Stats. § 236.293 provides in part that any restriction placed on platted
land by covenant, grant of easement or in any other manner, which was required by a public
body vests in the public body the right to enforce the restriction at law or in equity and that the
restriction may be released or waived in writing by the public body having the right of
enforcement; and

WHEREAS, the Common Council having considered the request for the release of the 30
foot "Private Planting Screen" easement restriction only so as to allow for the subject fence
installation, and having considered the proposed location of and type of fence to be installed
upon the subject property in conjunction with existing and required landscaping on the property,
and that the proposed fence will not be readily visible from the adjoining highway or create any
adverse impact upon the aesthetic or buffering purposes of the landscape bufferyard.

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Common Council of the
City of Franklin, Wisconsin, that the installation of proposed fence of the type and specifications
as described and only upon the location as set forth within the plans accompanying the



RESOLUTION NO. 2025
Page 2

application of Superior Fence and Rail of Milwaukee filed on May 2, 2025 be and the same is
hereby authorized and approved and that the "Private Planting Screen" easement restriction as it
would otherwise apply to such installation upon the subject property only, is hereby waived and
released.

BE IT FURTHER RESOLVED, that the applicant shall further obtain all required
permit(s) for the installation of the subject fence and that the subject fence shall be installed
pursuant to such permit(s) within one year of the date hereof, or all approvals granted hereunder
shall be null and void.

BE IT FINALLY RESOLVED, that the City Clerk be and the same are hereby directed to
obtain the recording of this Resolution with the Office of the Register of Deeds for Milwaukee
County.

Introduced at a regular meeting of the Common Council of the City of Franklin this
day 0f 2025.

Passed and adopted at a regular meeting of the Common Council of the City of Franklin
this day of>2025.

APPROVED:

John R. Nelson, Mayor
ATTEST:

Shirley J. Roberts, City Clerk

AYES NOES ABSENT



CITY OF FRANKLIN

REPORT TO THE COMMON COUNCIL

Meeting of June 17, 2025

Miscellaneous, Fence installation within planting strip

RECOMMENDATION: City Development staff recommends approval with conditions of this request
to allow for the installation of a fence within the 30-foot Private Planting Screen upon Lot 74 of the
Willow Pointe Estates Addition No. 4 Subdivision.

Project name:

Property Owner:

Applicant:

Property Address/TKN:

Aldermanic District:

Zoning District:

Staff Planner:

Superior Fence- Fence installation within planting strip

Andersen, Lisa & Randy

Amy Schmidt, Superior Fence and Rail ofMilwaukee

8820 W Whispering Oaks Ct. / 793 0074 000

District 2

R-6 Suburban Single-Family Residence District

Luke Hamill, Associate Planner

Project Description/Analysis
This request is to allow for a fence within the 30 foot "Private Planting Screen" upon Lot 74 of the
Willow Pointe Estates Addition No. 4 Subdivision. The Willow Pointe Estates Addition No. 4
Subdivision Final Plat was approved by the Common Council by Resolution No. 94-4126 and contains
a 30 foot "Private Planting Screen" for all lots abuttingW Loomis Road. The property owner is proposing
to install a fence within this area and would like release ofthe plat restriction.

The applicant is proposing a 6-foot high vinyl privacy fence abuttingthe rear lot line. This structure
would encroach into the planting strip indicated on the plat. It's worth noting that this structure would
also encroach into the required DOT 50-foot building setback from the Loomis Road right-of-way line.
Wisconsin DOT has reviewed the location and approved of the fence installation, email attached in the
packet.
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Detail ofthe Willow Pointe Estates Addition No. 4 plat.
Planting strip in yellow.

Note that the planting strip is located on platted lots 71 through 76 while the berm is located on the
Loomis Roadright-ofway. Staff acknowledges that the proposed fence would likely be slightly visible
from Loomis Road.

Site compliance
City Development staff visited the site on May 29th and didn't notice any site compliance issues with
the subject lot.

StaffRecommendation:
City Development staff recommends approval with conditions ofthis request to allow for the installation
ofa fence within the 30-foot Private Planting Screen upon Lot 74 ofthe Willow Pointe Estates Addition
No. 4 Subdivision.
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Homeowner: Lisa Andresen

Address: 8820 Whispering Oaks Ct-Franklin, WI 53132

Re: Fence installation proposal

The homeowner is looking to install a privacy fence along the back property line of her
property to ensure privacy from the adjacent sidewalk. The fence will run from east-west
along the back property line for 88 total LF (as shown on the attached marked survey in
RED). The fence will be 6'H and is a Cypress colored vinyl fence. The permit for this project
has already been submitted to the city of Franklin and is currently under review.

Thank you for your consideration regarding this matter,

Amy Schmidt, Contractor, Owner-Superior Fence and Rail of Milwaukee

Cell: 920-205-1294

Email: amy.schmidt@superiorfenceandrail.com
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APPROVAL REQUEST FOR

COUNCIL ACTION

MEETING
DATE

6/17/25

REPORTS AND Public Water Supply to the Village of Raymond The
RECOMMENDATIONS Common Council may enter closed sess1on pursuant to

Wis Stat $19 85(1 )(e) to deliberate upon mformat10n,
terms and prov1sons of the City of Franklin potential
prov1s10n of public water supply to the Village of

Raymond, the potential negohat10n of terms 111 relation
thereto, mncludmng, but not l1muted to potent1al agreement
terms for the prov1s10n of the public water supply, and
potential agreement terms with relation to the public
infrastructure work to provide such public water
supply, and the mvestmg of public funds and

governmental actions 111 relat10n thereto, for competitive
and barga111mg reasons, and to reenter open sess1on at the
same place thereafter to act on such matters discussed

there111 as 1t deems appropnate

COUNCIL ACTION REQUESTED

ITEM NUMBER

•15.

A mot10n to enter closed sess1on pursuant to Wis Stat§ 19.85(1 )(e) to deliberate upon mnformat1on,
terms and prov1sons of the City of Frankl1 potent1al provus1on of public water supply to the Village of
Raymond, the potential negot1at10n of terms mn relation thereto, including, but not l1muted to potential
agreement terms for the provis10n of the public water supply, and potential agreement terms with
relat1011 to the public mfrastructure work to provide such public water supply, and the mvestmg of
public funds and governmental act10ns 111 relation thereto, for competitive and bargamnmng reasons, and
to reenter open sess1on at the same place thereafter to act on such matters discussed there111 as 1t deems
appropnate

$&W Uul1ty/GB
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Approval

REPORTS&

RECOMMENDATIONS

REQUEST FOR COUNCIL ACTION

Potential commercial/industrial/manufacturing
development(s) and proposal(s) and potential

development(s) agreement(s) in relation thereto for,
including, but not limited to properties in the
southeast corner of South 76" Street and West

Rawson Avenue. The Common Council may enter
closed session pursuant to Wis. Stat.§ 19.85(1)(e),
for market competition and bargaining reasons, to

deliberate and consider terms relating to
potential commercial/industrial/manufacturing

development(s) and proposal(s) and the investing of
public funds and governmental actions in relation
thereto and to affect such development(s), including
the terms and provisions ofpotential development
agreement(s) for, including, but not limited to the
propert(ies) at the southeast corner of South
Oakwood Park Drive and West Ryan Road,
and to reenter open session at the same place
thereafter to act on such matters discussed

therein as it deems appropriate

MEETING DATE

6/17/25

Aid. District 5

ITEM NUMBER

Department of City Development and Engineering, Administration and Legal Services departments staff
will be present at the meeting.

COUNCIL ACTION REQUESTED

A motion to enter closed session pursuant to Wis. Stat. § 19.85(1)(e), for market competition and
bargaining reasons, to deliberate and consider terms relating to potential
commercial/industrial/manufacturing development(s) and proposal(s) and the investing of public funds
and governmental actions in relation thereto and to effect such development(s), including the terms and
provisions of potential development agreement(s) for, including, but not limited to prbperties in the
southeast corner of South 76"" Street and West Rawson Avenue, and to reenter open session at the same
place thereafter to act on such matters discussed therein as it deems appropriate.

Economic Development. jr, Legal Services Dept: jw
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APPROVAL

REPORTS AND
RECOMMENDATIONS

REQUEST FOR
COUNCIL ACTION

Potent1al Acqu1st1on of the Property at 9371 West
Loomis Road (Tax Key No 801-9995-000, 1 565 acres)
and the Property Adjacent Thereto (Tax Key No 801
9996-000, 3 629 acres) for Public Services Use(s) and
Public Faculties Purposes The Common Councl may
enter closed session pursuant to Wis Stat $ 19 851)e),
for compettve and bargammg reasons, to consider the
potent1al acqus1ton of the property at 9371 West

Loomis Road (Tax Key No 801-9995-000, 1 565 acres)
and the property adjacent thereto (Tax Key No 801
9996-000, 3 629 acres)for pubhc services use(s) and
public facihties purposes, and the negottatmg of the

purchase and the mvestmg of pubhc funds with regard to
the potential acquisition thereof, and to reenter open

sess1on at the same place thereafter to act on such matters
discussed therem as 1t deems appropnate

COUNCIL ACTION REQUESTED

MEETING
DATE

June 17, 2025

ITEM NUMBER

A motion to enter closed session pursuant to Wis Stat $ 19 85(l)(e), for competitive and bargammg reasons, to
consider the potential acqmsitlon of the property at 9371 West Loomis Road (Tax Key No 801-9995-000,
1 565 acres) and the property adjacent thereto (Tax Key No 801-9996-000; 3 629 acres) for public services
use(s) and public fac1hties purposes, and the negotiatmg of the purchase and the mvestmg of pub!tc funds with
regard to the potent1al acquus1tion thereof, and to reenter open sesson at the same place thereafter to act on such
matters discussed therem as lt deems appropriate

Dept of Administration KH, Dept of Finance. DLB, Legal Services Dept Jw
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APPROVAL

LICENSES AND

PERMITS

REVISED REQUEST FOR

COUNCIL ACTION

MISCELLANEOUS LICENSES

MEETING DATE

06/17/2025

ITEM 02/NUMBER

H.

See attached License Committee Meeting Minutes from the License Committee Meeting of
June 17, 2025.

COUNCIL ACTION REQUESTED

Approval of the Minutes of the License Committee Meeting of June 17, 2025.

CITY CLERK'S OFFICE



414-425-7500
License Committee Agenda*

Franklin City Hall Aldermen's Room
9229 West Loomis Road, Franklin, WI

June 17, 2025 - 4:30 p.m.

1. I Call to Order & Roll Call I Time:
2. ] Applicant Interviews & Decisions

Recommendations
Type/Time Applicant Information Approve Hold Deny

Operator Alyssa Aschaker
2025-2026 Rock Sports Complex/Ballpark Commons
New

Operator Teshia Baum
2025-2026 Iron Mike's
New

Operator Marangeli Berger
2025-2026 Chili's Grill & Bar
New

Operator Lori Coghlan
2025-2026 Crystal Ridge
New

Operator Amy Engelmann
2025-2026 Swiss Street Pub & Grille
New

Operator Chaimarie Gonzalez
2025-2026 Sam's Club #8167
New

Operator Barbara Gudgeon
2025-2026 Kwik Trip #287
New

Operator Michael Hecox
2025-2026 Chili's Grill & Bar
New

Operator Teresa Kerber
2025-2026 Walgreens #05459
New



License Committee Agenda
Aldermen's Room
June 17, 2025

Operator Danyae Morgan
2025-2026 Kwik Trip #287
New

Operator Emiliano Rojas Mendez
2025-2026 Pick'n Save #6360
New

Operator Sharon Ryan
2025-2026 Franklin Lioness Club- StMartin's Fair
New

Operator Daniel Stadler
2025-2026 Polonia Sport Club
New

Operator Linda Steeves
2025-2026 Walgreens #05459
New

Operator Devin Watson
2025-2026 Luxe Golf/Dog Haus/Brick
New

Operator Pamela Wills
2025-2026 CVS Pharmacy #5390
New

Operator Kaitlyn Wildin
2025-2026 Chili's Grill & Bar
New

Operator Avery Yumang
2025-2026 Pick'n Save #6360
New

Operator Gabriella Calkins
2024-2025 Tuckaway Country Club
New

Operator Gabriella Calkins
2025-2026 Tuckaway Country Club
Renewal

Operator Michael Castillo
2024-2025 Tuckaway Country Club
New
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License committee Agenda
Aldermen's Room
June 17, 2025

Operator Michael Castillo
2025-2026 Tuckaway Country Club
Renewal

Operator Taylor Falkner
2024-2025 Tuckaway Country Club
New

Operator Taylor Falkner
2025-2026 Tuckaway Country Club
Renewal

Operator Monika Herriges
2024-2025 Tuckaway Country Club
New

Operator Monika Herriges
2025-2026 Tuckaway Country Club
Renewal

Operator Peyton Sanders
2024-2025 Tuckaway Country Club
New

Operator Peyton Sanders
2025-2026 Tuckaway Country Club
Renewal

Operator Jenna Wesolowski
2024-2025 Tuckaway Country Club
New

Operator Jenna Wesolowski
2025-2026 Tuckaway Country Club
Renewal

Operator Jose Ambriz
2025-2026 Little Cancun Restaurant
Renewal

Operator Cathy Anderson
2025-2026 Tuckaway Country Club
Renewal

Operator Nicole Anderson
2025-2026 On Cloud Wine
Renewal
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License Lommittee Agenda
Aldermen's Room
June17,2025

Operator Luke Capstran
2025-2026 Walgreens #05884
Renewal

Operator Antonio Chapa
2025-2026 Pick'n Save #6360
Renewal

Operator Kayla Corona
2025-2026 Chili's Grill & Bar
Renewal

Operator Eric Cottman
2025-2026 Walgreens #05459
Renewal

Operator Rebecca Deall
2025-2026 Pick'n Save #6360
Renewal

Operator John Fenelon
2025-2026 Kwik Trip #287
Renewal

Operator David Fifarek
2025-2026 Rock Sports Complex/Ballpark Commons
Renewal

Operator Aidan Fink
2025-2026 Walgreens #05459
Renewal

Operator Kathleen Galipo
2025-2026 Pick'n Save #6360
Renewal

Operator Jonathan George
2025-2026 Pick'n Save #6360
Renewal

Operator Patricia Greer
2025-2026 CVS Pharmacy #5390
Renewal

Operator Ashley Grube
2025-2026 Tuckaway Country Club
Renewal
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License Committee Agenda
Aldermen's Room
June 17, 2025

Operator Patti Hartung
2025-2026 Walgreens #05459
Renewal

Operator Joseph Heup
2025-2026 Kwik Trip #287
Renewal

Operator Tamarie Honsa
2025-2026 Pick'n Save #6360
Renewal

Operator Brady Ihreke
2025-2026 Pick'n Save #6431
Renewal

Operator Eric Johnson
2025-2026 Tuckaway Country Club
Renewal

Operator Harpreet Kaur
2025-2026 Pick'n Save #6431
Renewal

Operator Kenneth Keefer
2025-2026 Knights ofColumbus Council #4580
Renewal

Operator Eric Kneir
2025-2026 Chili's Grill & Bar
Renewal

Operator Megan Korleski
2025-2026 Walgreens #05459
Renewal

Operator Chad Lehrke
2025-2026 Pick'n Save #6431
Renewal

Operator Elizabeth Lipinski
2025-2026 Walgreens #05884
Renewal

Operator Laurena LoMonte
2025-2026 Walgreens #15020
Renewal
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Lacense committee Agenda
Aldermen's Room
June 17, 2025

Operator Pedro Mata Jr.
2025-2026 Little Cancun Restaurant
Renewal

Operator Jan Matuszak
2025-2026 Tuckaway Country Club
Renewal

Operator Jane Michel
2025-2026 Andy's on Ryan Rd
Renewal

Operator Janet Miller
2025-2026 Pick'n Save #6360
Renewal

Operator Micah Modic
2025-2026 Pick'n Save #6360
Renewal

Operator Ann Moehlenpah
2025-2026 Walgreens #05884
Renewal

Operator Josefina Mora
2025-2026 Walgreens #05884
Renewal

Operator Tricia Peterson
2025-2026 Tuckaway Country Club
Renewal

Operator Allison Planton
2025-2026 Rock Sports Complex/Ballpark Commons
Renewal

Operator Emily Porn
2025-2026 Tuckaway Country Club
Renewal

Operator Keith Radtke
2025-2026 The Landmark
Renewal

Operator Jazmine Richter
2025-2026 Chili's Grill & Bar
Renewal
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Lacense Committee Agenda
Aldermen's Room
June 17, 2025

Operator Angela Rinelli
2025-2026 Crystal Ridge
Renewal

Operator Lisandra Rodriguez
2025-2026 Walgreens #05884
Renewal

Operator Bobette Sakiewicz
2025-2026 Walgreens #05884
Renewal

Operator Ashlyn Sanders
2025-2026 Tuckaway Country Club
Renewal

Operator Sherri Sellers
2025-2026 CVS Pharmacy #5390
Renewal

Operator Joanna Shebesta
2025-2026 Polonia Sport Club
Renewal

Operator Preet Singh
2025-2026 Andy's on Ryan Rd
Renewal

Operator Julie Sobanski
2025-2026 Pick'n Save #6360
Renewal

Operator Dominique Tarpley
2025-2026 Romey' s Place
Renewal

Operator Liam Vasquez-Rodriguez
2025-2026 Walgreens #05884
Renewal

Operator Katiana Valle
2025-2026 Walgreens #05459
Renewal

Operator Salma Wahhab
2025-2026 Walgreens #05884
Renewal
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Lacense ommittee Agenda
Aldermen's Room
June 17, 2025

Class A Combination Walgreens #05884
Change ofAgent Walgreen Co
2024-2025 Marcia Lonzaga, Agent

9527 8 27 st
Class A Combination Walgreens #05884
Change of Agent Walgreen Co
2025-2026 Marcia Lonzaga, Agent

9527 S 27th St
Temporary St. Martin of Tours Church
Entertainment & Person in Charge: Abby Wass
Amusement Event: Scally Brothers Concert

Location: 7963 S. 116 St.
Event Date: Sunday, 7/13/24

3. Adjournment Time:

Notice is given that a majority of the Common Council may attend thus meeting to gather information about an agenda item over which they have
decision-making responsibility This may constitute a meetmg of the Common Council per State ex rel Badke v. Greendale Village Board, even

though the Common Council wll not take formal acton at thus meeting.
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APPROVAL

Bills

REQUEST FOR

COUNCIL ACTION

Vouchers and Payroll Approval

MEETING DATE

6/17/2025

ITEM NUMBER

I

Attached are vouchers dated May 30, 2025 through June 12, 2025 Nos. 202981 through Nos. 203166 in the
amount of$ 2,019,759.93. Also included in this listing are EFT Nos. 6098 through EFT Nos. 6113, Library
vouchers totaling$ 2,946.99, and Water Utility vouchers totaling$ 30,332.06. Voided checks in the amount
of$ (14,155.00) are separately listed.

Early release disbursements dated May 30, 2025 through June 11, 2025 in the amount of$ 753,287.94 are
provided on a separate listing and are also included in the complete disbursement listing. These payments
have been released as authorized under Resolutions 2013-6920, 2015-7062 and 2022-7834.

The net payroll dated June 13, 2025 is$ 470,259.38, previously estimated at$ 444,000. Payroll deductions
dated June 13, 2025 are$ 263,890.62, previously estimated at$ 263,000.

The estimated payroll for June 27, 2025 is$ 476,000 with estimated deductions and matching payments of
$ 625,000.

COUNCIL ACTION REQUESTED

Motion approving the following

• City vouchers with an ending date of June 12, 2025 in the amount of$ 2,019,759.93

• Payroll dated June 13, 2025 in the amount of$ 470,259.38 and payments of the various payroll
deductions in the amount of$ 263,890.62 plus City matching payments and

• Estimated payroll dated June 27, 2025 in the amount of$ 476,000 and payments of the various payroll
deductions in the amount of$ 625,000, plus City matching payments.

ROLL CALL VOTE NEEDED

Finance Dept- CH


	06-17-25 CC Packet (1 of 3)
	06-17-25 CC Packet (2 of 3)
	06-17-25 CC Packet (3 of 3)

