
PLANNED DEVELOPMENT DISTRICT NO.37 (THE ROCK SPORTS COMPLEX) 
AMENDMENT 

 

PROTEST PETITION CORRESPONDENCE 

















ot.

33 Ecst l"1oin Street

Suite 500
lYodison, Wl 53703-3095

Moiling Address;
P.O, Box 2038

lYodison, Wl 5370'1-2038

Phone:
608.257.7181

Fox:
608.257.2508

www.murphydesmond,com

MotthewJ. Fleming
Direct Line 608.268,5606

Focsi mile 608.757 .4333
mfl eming@ murphydesmond.com

18 March 2016

: MurphyPo.fiT?i*H

Vr¡. Evrarr, jweslaw@aol. com

Attorney Jesse'Wesolowski
Wesolowski, Reidenbach &, Sajdak, S.C.
11402 W. Church Street
Franklin, WI 53132

Re: Ballpark Commons Rezoning

Dea¡ Jesse:

As we have discussed, I am representing the Stone Hedge Homeowners Association
and Hawthorne Neighbors regarding the Ballpark Commons Development" An issue has
arisen regarding the proper definition of the area being rezoned for purposes of analyzing a

protest petition. Justin Szalanski has informed me that you have taken the position that the
relevant parcel to be rezoned is the entire Ballpark Commons development area. Thus, the
ownership of lands to be considered for evaluating any protest petitions filed includes all
properly surrounding the entire development area. I am writing to urge you to recognize that
rather than the entire development, the property within the separate zoning districts should be
considered separately.

It is my understanding that there are really only two areas being rezoned. There is an
area currently zoned B-l that is north of Rawson Ave and southeast of Crystal Ridge Rd and
Loomis Rd being rezoned to PDD No.37. Separately, an area south of Rawson Ave and west
of Old Loomis Rd is being rezoned from R-3E is also being rezoned to PDD No. 37. In my
opinion, the area south of Rawson Ave must be considered separately from the area north of
Rawson Ave.

No Wisconsin cases of which I am aware address this particular question. The
Supreme Court in Prescher v, Cíty of Wauwatosø,34 Wis. 2d 421, 431, 149 N.W.2d 541
(1967) has recognizedthat "[t]he purpose of sec. 62.23(7)(c), Stats., was to permit protest by
landowners directly affected by zoning changes" and that "[p]eople on the periphery of areas
to be rezoned are not so directly affected." Thus, the areato be included in "such proposed"
change is not the"entire zoning district, but only the lands subject to zoning change. Id, at
43I. The court's conclusion was further bolstered by the observation that "if the concept of
'adjacent to the zoning district' were adopted, it would be harder to meet protest
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requirements because the area of land would be greater and the interest of the landowners in
protesting would be less." Id, at 431.

Other jurisdictions have applied this same rationale, however, to hold that discrete

sites subject to rezoning should be considered separately for purposes of analyzing, the

sufficienðy of a protest petition to force a majority vote" For instance, in 208 E, Sdh St
Corp. v. Town of North Sølem,88 A.D.2d 281,286-87,452 N.Y.S.2d 902,905-06 (N.Y.
Sup.Ct. App. Div. 2"d Dept, l9S2) the court held that in the rezoning of 8 separate discrete

sites, each site should be considered separately rather than all sites as a whole even though

the amendments "were part of one comprehensive scheme and [the adopting ordinance]
contained no severability clause." The court further held:

There is no one rule as to how to delineate the boundaries of the respective
sections with respect to which a multi-section zoning change must be deemed

separately enacted. But the boundaries between sections must be reflected in
the original or amended zoning ordinance itself. Id. at 287 .

As to the argument that the owners of 20o/o of all the lands affected by all 8 amendments

should be necessary for a protest to force a super-majority vote the court reasoned:

Such a holding would enable a municipal agency to insure passage of a highly
objectionable zoning amendment by simply combining it with another large,

unobjectionable amendment. A statute must not be construed in a manner that
would permit its purpose to be defeated.

Similarly, the Supreme Court of Connecticut relied upon the same reasoning to hold
that the area of land to be considered for purposes of frlling a zoning protest petition "should
not be determined by how many sep4rate zoning changes are combined into one application."
Stømford Ridgeway Associøtes v, Boørd of Representatíves of Cíly of Stømford,24I Conn.

407,429,572 A.zd951,964 (Conn. 1990). The court cited the following language from
Special Counsel to the Board with approval:

The rights of a group of dissatisfied property owners to appeal their zone

change to the Board of Representatives should not be determined by the extent
to which owners of property in other areas are satisfied by their own zone

changes, particularly since these other zone changes may involve different
zone classifications or may be located a considerable distance away. Stated

another way, the ability to petition the Board of Representatives should not be

determined by how many separate zone changes are combined into one

application"..It also could not have been the intent of the legislature to allow
objectors to one zone change to be able to affect property owners in another
distant arca, by filing a protest petition including twenty percent of the land
involved in both zone changes. If all of the amendments were considered
together in determining the twenty percent requirement, the board of
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representatives could be burdened with reviewing zone changes in areas where
both the Zoning Board and the property owners in the zone were completely
satisfied with that zoning amendment.

While the rezonings relating to the Ballpark Commons development do not exhibit
the same degree of noncontiguity or cover nearly as much total territory as those considered

\n 208 E. 3dh St Corp. and Stamford Rìdgeway Assocíøtes, the principles of those cases

apply with equal force.

The rezoning of the current B-l area, proposed for rezoning to PDD No. 37, does not
involve nearly as significant change in the allowable uses in this area as does the rezoning

affecting the area currently zoned R-38. North of Rawson Rd., that which zoned for
commercial uses will continue to be open for commercial uses as well as some residential

uses. The R-3E area, in contrast, will go from large-lot "estate" single-family residential
development to multi-family and commercial uses. These very different impacts necessarily

suggest a different analysis would and should be applied to each of these areas.

Further, the rezoning of these two areas will impact neighbors of these lands very
differently. The folks living in the Stone Hedge neighborhood are much more directly
impacted by changes to the R-3E zoned lands than by changes to the lands zoned B-1. Those

concerned only with changes to the R-3E zoned lands should not have their protests bound to
or controlled by the feelings and opinions of those more directly impacted by the changes to

the B-1 zoned lands. Presumably the ownerl of land in the B-1 and B-2 areas across 76tn

Street largely have no objection to the proposed changes to the B-1 zoned lands. Why
should their satisfaction or lack of concern impact the ability of the Stone Hedge neighbors

to protest changes to lands in their immediate neighborhood undergoing a very different
zoning change?

F'or these reasons, I believe that the rezoning of the R-3E lands must be considered as

a separate rezoning from the rezoning of the B-1 or any other lands" Please let me know if
you'd like to discuss this issue further. Once you have had the opportunity to consider these

points, I would appreciate it if you would let me know if your position is changed.

Thanks for your consideration.

Sincerely,

IVIJF:daz
32883.160548
cc: Attorney Matthew J. Frank

Attorney Lawrence E. Bechler

Matthew J. Fleming
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